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Mr. Chairman and Members of the Subcommittee, it is a
pleasure to appear before you today to comment on the President's
Executive Order reaguiring mandatory drug testing of federal
employees. In brief, we believe that mandatory drug testing as
provided for in the Order raises a constitutional problem which
will ultimately be decided by the courts. Notwithstanding this
concern, the Executive Order contains scme positive approaches to

combatting drug abuse.

Constitutional problem

The Executive Order raices a constitutional problem.! The
issue is whether certain aspects of the testing programs called
for would violate the Fourth Amendment to the United States
Constitution which protects individuals from unreasonable
searches. Most courts that have considered urinalysis testing of
public employees for illegal drug use have held that the Fourth
Amendment allowed such testing only when there was a reasconable
suspicion that the persons to be tested were users of controlled
substances or had been involved in extraordinary circumstances.
Thus, decided cases have permitted testing of bus operators
involved in serions accidents and city employees working around

high voltage wires.

TThe same issue was addressed by us in B-223280, Sept. 11,
1986, in which we commented on H.R. 4636--a bill to require
controlled substance testing programs for federal employees and
contractor persconnel having access to classified information. On
the consgtitutional issue, our comments both earlier and here are
limited to urinalysis drug testino. The Order does not
necessarilv reguire this kind of testing. We append a copy cof
those comments. A



Read literally, it is questionable that the mandatory
testing proagrams would meet current Fourth Amendment
reguirements. The Order allows random testing, that is, testing
without showing reasonable suspicion of drug use or other
extraordirary ~ircumstances. The testing is to be limited to
emplovees in "sensitive" positions, but the definition of
"employee in a sensitive position" is very broad. It includes
employees who have been granted, or mav be granted, access to
classified information as well as a broad spectrum of individuals
an agency head determines to be involved in law enforcement,
national securitv, the protection of life and property, public
health or safety, or other functions requiring a high degree of
trust and confidence. Thus, the term "employee in a sensitive
position” would appear to cover a substantial part of the federal
workforce.

We will have to Qait and see whether the regulatory quidance
provided by OPM and HHS and the manner of implementation by the
various agencies are sufficiently circumscribed to avoid anvy
constitutioral infirmity.

Already the National Treasury Emplovees Union has filed
suit in the United States District Court for the Eastern District
of Louisiana challenging the Executive Order both on
censtitutional and other grounds. Therefore, there is reason to
believe that the 1legal issues raised by the drug testina program

will be resolved in the courts.



Need for widespread testing

If implemented, widespread testing programs in all
likelihood would result in scme benefits. A deterrent value
would ke established, drua users identified and perhaps
rehabilitated, and the overall health and fitness of federal
employees might be enhanced to the benefit of agencies and
citizens. However, the benefits are difficult to measure.

We are not aware of any showing of the extent of drug abuse
in federal service or the impact of such use on employee
performance. According tc a 1982 survev by the National
Institute or Drug Abuse, drug abuse in the general population
sharply declines after the age of 26. 1In this age category, 6.6
percent used marijuana, 1.2 percert used cocaine and less than
one-half percent used hallucinogens or heroin. Ninety-four
percent of the federal workforce are over age 26; the average age
is 42. We suspect, given the screening processes that precede
federal emplcoyment and security clearances, that drug abuse among
the federal workforce would be less than in the general
.population. We recognize, of coﬁrse, that a small numrber of drug
abusers would be capable of inflicting grievous harm on national
well-being, depending on their positions.

Because we do not know the number of individuals to be
tested. we do nct have a basis for estimating the cost of the
testing program. The Administration estimates $56 million in
budgetary ontlays. Althouah significant, this figure does not
guantify the "cost" of governmental infringement or privacy

rights, including the cost to defend the program in the courts.



With regard to purposes of the program that relate to
reduced productivity, the government has some existing tools.
When individual iob performance or overall productivityv suffers,
supervisors have the responsibility to take appropriate action to
relieve that problem. Upon identification, alcohecl abusers, drug
abusers, or other impaired workers may be referred for
rehabilitation or disciplined in some appropriate fashion. We
believe such measures can be used effectively to rid the

workplace of drug users.

Other approaches to combat drug abuse

The Executive Order does call for several worthwhile
endeavors toward the government's legitimate interest in a drug-
free workplace:

—--employee assistance programs emphasizing education,
courseling, referral to rehabilitation and coordination
with communitv resonrces;

~-supervisory training to assist in identifying and
addressing drug abuse by agency employees; and

-—-procedures for employees to woluntarily seek counseling
and rehabilitation services and for supervisors to make
such referrals which protect personal privacy.

Aside from these initistives, the government may be able to

identify a number of particularly sensitive positions where drug
testing would comply with Fourth Amendment requiremerts. While
we are not in a position to describe such positions, the number

of employees covered would need to be constrained to meet a



stated, compellina governmental need while minimizing the
government's intrusion on the privacy of the federal worker. Any
testing program rust produce reliable results.

This concludes my prepared comments. I would be happy to

anaswer any questions you may have.
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G A General Accounting Office
- - Washington, D.C. 20549

Comptroiler General
of the United States

Septemter 1., 19856

The Honorable ~illizm D. Ford

Chairman, Committee on Zost
Office and Civil Serwvice

House of Representatives

Dear *Mr. Chairzan:

Your letter of May 20, 1986, asked for our views on H.R. %463
bill to require controlled substance testing programs for fe
emplovees and contracter persounel naving access $o classi
information. Although the decision to establish these prog
a matter of policy for the Congress to decide, we cannot su
enactment of the proposed lsgislation. The bill raises a
constitutional problem and is vague in numerous raspects. In
addition, the potentcial benefits are unmeasuradle while the
estimated costs are significant.
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8ill provisions

The bill would require the heads of congressional orfiic
agency heads to implement drug testing programs Ifor thexz
their smployees, and contractors whose duties involve acc
classified information.

Under the bill, each Member of Congress, the emploving authoricy
for other ccngressional smployees, and ageacy heads would be
responsible for implementing a testing program Ior their smploves
having access to classified information. The bill defines "Mezbe
of Congress” as a {l) Senator, (2) Member of the Hdouse of
Represencatives, (3) Delegszze to the House of Reprasentatives, and
(4) the Resident Commissioner from Puerczo Rico. The deZini:zion of
"congressional employee,” referenced to 5 U.S.C. 2137, is
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(8) an employee cfi the C

For the executive branch, the bill uses the administracive
Procedure Act definition of an agency: any (1) executive
department, (2) milicary department, (3) government corpcration,
(4) government controlled corporation, (3) or other astablisament
in the executive branch of the goveranment (including the Executive
Office of the President), or (%) any independent ragulatcry
agency.

Constitutional problem

The constitutional problem raised by H.R. 4636 is whether the
controlled substances testing programs provided Zor would violacte
.the Fourth Amendment to the United States Constitution which
‘orotects the privacy of iadividuals from iavasion by unrzasonable
searches of the person and those places and things wherein an
iadividual has a reascnable expectatiocn of privacy. Terry v. Chio
392 U.S. 1,9 (1968); McDonell v. Huncer, 612 F. Supp. 1122, 112/
(S.0. Iowa 19835). Whether an individual has a r=asonable
expectation of privacy and whether governmental intrusions are
reasonable are to be determined by balancing the claims of the
public against the interests of the individual. Division 241
Amalgamated Transit Union v. Suscy, 538 F.2d 1264, 1267 (7ch Cir.
1976), cert. denied, 429 U.S. 1029 (1978

Most courts that have considered the issue of drug testing
public employees have found that a urinalysis test counsti:c
either a search or a seizure within the meaning of the Fo
Amendment. Division 24. Amalgamated Transit Uaiom v. Sus
F.2d 1264, 12606-97 (7tn Cir. 1576); Storms v. Ccugnlin, ©
Supp. 1214, 1217 (S.D.¥.Y. 1984). Moreover, BOSC cour:
that random testing violates the Fourth Acendment.

In McDomell v. Hun:car, 612 F. Supp. 1122 (S.D. Zowa 13&3), the
Court found violative of the Fourta Amendment an Iowa Depa:: zment o
Corrections policy :hat subjected the Department's corvectional
institucion emplovees to, among other things, urinalysis testing

=2
for drugs. The Court held that the Fourth Amendment allowed
testing of urine only when thers was reasonable suspicicon Daseg
specific objective facts and reasonable inferences drawn Irom ¢

[ 3%

[



facts that an 2aploves was under tne Zafluenca of a santrooLad
substance. Eg. at 1130. A similar decision was readersd in zhe
Cnited States Jistrict Cour:z for zne District of Columbia involving
a school bus attendant. Joues w. McXenzie, 028 F. Supp. 150U
{D.C.D.C. 1986).

Furthermore, althougn a number of other zourts nave sustained
urinalysis testing of public emplovees for drugs, t

only when there existad reascnable suspicion of drug use
extraordinary circumstances justifying the taest. Divisi
Amalgamated Transi: Union v. Suscy, 338 F.24 1264, 146

1976) (Chicago Transit Authoricy *equired Transit Authority bus
operators to submiz to blood and urine tests =ither when thev wers
suspected of using narcotics or alcohol or after being involved ia
a serious accident); Turner v. Fraternal Créer of Police, 3500 aA.24d
10035, 1008-% (D.C. Ct. App. 1983) (Police Department ragulation
allowlqg urinalysis testing of members of the police force when a
Department official had a reasonabdle, objective basis to suspect
that urinalysis would yield evidence of illegal drug use); allen

v. City of Marietta, 601 F. Supp. 482, 488-89 (N.D.Ga. 1985) (Cirty
required urinalysis tests of city employees who worked in the
Electrical Distribution Division around high voltage wires and were

S

-observed smoking marijuana by an iaformant).

Although there have been several instances whera courts have
sustained random urinalysis testing for drugs, they have done so in
situations involving military personnel, prisoners, aad
thoroughbred race horse jockeys. The decisions permitting such
tests of military personnel eaphasized both that (1) milizary
personnel nave a lesser expectation of privacy than civilizn
employees under the Fourth Amendment, and, thus, have not besn
accorded the same protections, and (2) incidence oI drug abuse in

the Armed Forces 1is extensive. Murray v. Haldeman, 15 M.J. 74
(C.M.A. 1983); Committee for GI Rights v. Callaway, 518 F.24 %06,
476=77 (D.C. Cir. 1973); see Turmer v. Fraternal Crder of Poiics,
500 a.2d 1005, 1008 (D.C. Ct. App. 1985). The decision permitc:tiag
tests of prisoners emphasized that the coastizutional riznts of
prisoners give way when in conflict with prison security needs.
Storms v. Couglin, 600 F. Supp. 1214, 1215-19 (S.D.N.Y. 158%). 2

another instance a United Stares District Court sustained New
Jersey State Racing Commission regulations providizg for randon
urinalysis tests of jockeys at race tracks, Shoemaker v. Handel,
619 F. Supp. 1089, 1089-1102 (D.N.J. 1983). The Cour: specifically
ilstinguished the XcDonell case on the grounds that {l1) hors
racing was one of a special class of relatively unique inadus
that had been subject to pervasive and continuous sta
{(4) jockeys wera licensed bv the staze; and (3) the s
vizal incerest in insuring that norse racss were sals
honestly run, and that the publiic perceived them as s
1i02.

Consistent with the deciied cgses, it would oz agpear Zhal Ina
controllied substancss tastiling oro u
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reasonatle suspicicn tasis Ior the testing
ccurs cases nave founl Is aecessary.  Alioo
sustained random urinalysis zesting of milica
prisoners, zhey have dcne so wherz Fourth aze
diminisned, and, alsc as regzrds pilizary
substantial drug abuse was shown. arguabdly,
reasons for testing jockeys would not be iac
reasons £o :est_ng fe
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although Shoemaker sustained ragulations : 3
testing, TOSCT other courts have supported urinalysis only whers
there existed reasonadls suspicion of drug use. We also peiat out
that we are not aware of any snowing that thers 15 3 drug crobdlan

among the individuals to be :tested under the bill.

-

In support of the bill, it has been suggested that acceptia ubiic
I g 2 g7

emplovment under circumstances where random testing will be carried

out operates as an implied consentl to the testing, and, thus
allays any Fourth Amendment problems. Although there is mininmal
jurisprudence on this issue, what there is suggests that such
consent would not render proper an otherwise lmproper search and
selzure.

As a general matter, the Supreme Court has found i: inherencly
coercive to give individuals a choice between exercising cheir
constitutional rights or losing their jobs. Uniforumed Senitation
Men Assn. Inc. v. Commissioner of Sanitation, 392 U.3. 280, 284-83
(1968); Garrity v. New Jersev, 33835 L.S. 493, 34396-3J0 (1967). 1Ia
beth instances, however, the constitutional rignt involved was the
privilege agaiast seli-incrimination and not the Four:h
Amendmenc.z

11t is clear tnat coasent to a search renders perz=issible under tn
Fourth Amendment what would not be permissible wizhout z warran:t.
Schneckloth v. Bustamonte, 212 U.3. 218, 213 (1973). when comnsen
is the justification fcor the search, the government bears the
surden of demonstrating that it was Ireely and voluncarily givan,
and was ncot simply an acquiescence to a claim of lawiul
authority. ©OUnited States v. Gomez~Diaz, 712 F.2d 949, 931 {3ta
Cir. 1983), cert. deniad LC4 §. Cz. 731 (1984).

ZNever thelass, in Garrity zhe Ccurz reliad on 3ovd v. Unized
States, llo U.S. &l {1380), where a s:tatute oIfarsa th2 -wnars o
certain gcods an electiosn between produciag a docuzent or
Iorfeizing tne goods. The Cour: founi tnis choic2 to e 3 Iarz 2
sompulsion violative oI So0:zh the Fourti and ilzh amendoents.

by
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Jders partic discussed zdove, has a2 Iscerzl
court direct in the coataxz of
random urizn es Zor Zrugs though Ine
consent giv ovez nad signed 2 fom
peraiztiag 3 securicty re2asouns at aay
time. The s to future udnrsasonad.ie
searches was not a rsa n of emplovment. 512 7.
Supp. at 1L3L. Sinces the court found the random urinalysis teszing
program to be unreasonable and therelore violative of the Toursn
Amendment, siganing of the cocnsent form essentially was without

effect.

In another iastance in which an iadividual's rignt to visi:c a
prison inmate was conditioned onm her submitting to a strip search,
a Uniced Stats District Court held that submission to the searcn
was not voluntary since consent was ziven under that ianerencl
coercive circumstance. Cole v. Snow, 586 F. Supp. 653, 6ol (D.
Mass., 1984). Similarly, where a motorist driving through a
national park was subjected to & roving stop by park police, a
United States Court of Appeals denied that there had been an
implied waiver of Fourth Amendment protections on the grouad that
government regulation of public parks was well xknown to the
‘public. United States v. Munoz, 70% F.2d 1293, 1298-39 (3th Cir.
1983).

These cases suggest that comsenting to random drug testing as a
condition or employment would not satisfy Fourth Amendment
requirements. Consent to the test arguably would be coercive and
would not constitute an effective waiver of an otherwise
impermissible search. This conclusion would appear mors coumpelling
when consent 1s merely implied tnan when directly givean. At least

when consent is directly given, an individual both has specifically
agreed ta the search and presumably would have had a beccer
opportunity to consider the pros and cous of granting consent.

Nevertheless, there is at least one casa that provides some sSLppOo
faor tne implied consent position. Ia United States v. Sinlar, 3o
F.2d 349, 350~31 (3th Cir. 1977), the Uniced States Cour: of

Appeals for the Fiftnh Circuit sustained a war'an'less search of a
prison employee as a reasoanable security measure siace the

employee voluntarily accepted and contizued an =malo, ent wnicn he
«new could subject him to random searchnes. I1n this case thers was
1o written consent, but the eaployee nad notice that prison
emaployvees would be subject to these searches. 1t should bSe poinged
out, 1owever, tha:c though the court discountad tnis facIor, the
particular search was based on information from an iaformaant zfhac
the empioyee would be bringing narcotics iato the prison.

Vagueness of the bill
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aumerous respe
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administeriang and zonitoring the drug zssTiag 2rogrims. For
2xaaple, the bill does not iadicats what subszancas zare 2o e
tested and the fraquency of zhe Zasting. Turthermore, the Hill
does 20t provide for a monitoring mechazisz :tha:t would enhanca e
reiliabilicy of drug testing. In 1983, =he Cenzers for Dissase
Control (CDC) publishied the results of z study evaluazing :zhe
performance of 13 laboratories which served a :zotal of 252
@methadone treatmeat facilities by testing for six substances. Due
to the error raze found, CDC concluded that drug treatment
facilities should monitor the performance of their contract

laboratories with quality=-control samples.

The bill also does aor assign rasp ponsipility for oversight. Such a
single agency focal point would appear to be necessary ¢ T
the many guestions that organizations are likely ta have on
iaplementing such a program.

The bill does not address the actions agencies amight takes .on
individuals tescing positively. Thus, the bill does not provide
any guidance about how the offices and agencies implementinz the
drug testing programs would handle such comsequences as revocation
of security clearances, reassignment to rnon-sensitive areas,

.demotion, and termination of employment. Furthermore, the bill

ol

does not address the policy set forth in the Rehadilitariosn aAcz o7
1370, as amended, and the Drug Abuse Office and Treatment Act of
1972, as amended. Pursuant to these acts, the Office of Parsonnel
Management (OPM) states it is the policy of the federal governaent
to offer appropriate prevention, treatment, and rehabilization
programs and services for federal civilian employeses wi:th drug
problems and that short tarm counseling and/or referral is
appropriate for these programs.

The bili also does not provide for due process protecticas Zor
individuals adversely affected by actions taken by agencias. In a
recent case involving cthe Merit 3ystem Protaction Board's
jurisdiction in a matter involving the revocation of a security
clearance, the 3Board neld that agencies nesd to provide (1) notice
of the denial or revocation of a security clearance, (2) the
reasons for the agenciss' decisions, and (3) an opoor;un tv- Zor th
employee o respond.

The 2ill does cot define the term "controlled substance.” Unader
current law, the Drug Enfcrcement Administration clas L r
than 200 substances as controlled which are required
varying degrees of control over their production, d:is

prescribing, physical security, and record-keeping 3

1
section 812
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Jecartment of Uefense's progrza fir 2i 7z r 3
tescts for six drugs and/or tneir zezan {s): zmpnetcanines,
barbiturates, nnatinoids [=mariivana), cocaize, ogiazes, and
paencycl J

The potential benefits 1Z the bill we
measuraocie. I[n all probapilicy, a det
estaplished and some drug abusers identci
securizy petter protectec. I additionm, similar to :the obliec:iives
of a Uepartment of Defense prcgram, the health and fitaess of
employees might be ennanced to the benefit of agencies and U.S.
citizens. 1t is difficult, however, to estimats the magnizude of
such effects.

enac:ted are aot
an: value would be
ed and thus, national

valH
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Compiicating the measuresment of effects is the fact that
characteristics other than drug abuse may also have a bearing on
individuals' trustworthiness. For example, recent news media
accounts of espionage cases have focused attention osn disclosures
of national security informazcion. These accounts have not shown
that drug abuse was any more of a factor threatening national
security than other characteristics. In addi:tion, the vepar:zzent
of Defense directive on personnel security contains guidelines to
assist in determining an individual's eligibilicy for employment,
retention in sensitive duties, or access to classified
information. The guidelines identify the following
charactaristics: financial irresponsibility, criminal conduct,
connection to individuals residing in countries currently hoscile
to the United States, subversive activity, alcohol abuse, and
security violations, in addition tc drug abuse. The guidelines
also identify factors anc mitigating factors related to each
characteriscic wnich may be considered in determining whecther =0
deay or revoke a clearance, but points out that each is to be an
overall commonsense determination. Defense's policy is to sublect
individuals in selected positions zo periodic rainvestigations on a
3-year racurring basis-—another complicating factor ia identifving
the potential benefits of this bill.

The cost of controlled substance testing programs is dore
quantifiabie. Ar the request of Repreasentative Shaw who Introducad
the bill, the Congressioral 3udges OfiIice (CBO) estimatesd :the
following costs:

Cost

Fiscal vear {ia millions)
1997 s$79
1388 384
989 339
1990 3%a
991 31U
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The bill provides that the term classiiie
meaning given that term bv section 1 of the C
Procedures Act, Pub. L. No. $96-456, 94 3tac
this definition, the controlled substance
extend to civili an and mllltar; personnel hav
“"confidential,” "secrec,” and "top secret” iafo

n

The number of individuals tha:z CBO zssumed have zccess ¢
c13551:&ea information appears to be reasonable. As o

31, 1983, 4 the vear [or which we have the most complat
about 4.2 millicn ¢ivilian, military, and comtractor empl
confidential, secret, or top secret security clearances. Alzhouzh
less than CBO's, our figure is not current and dees no: include all
persconnel covered by the dill such as legislative branch zmployees.

CBO assumed that all 4.5 million iadividuals would be tsstad once a

U

vear since the pill i's silent on this parameter, as C30
recognized. Ir organizacions tested more or less frequently, the
costs would obviously change. Also, the bill specifically states
that military personnel are among those £o be tested although it Is
not clear whether the bill envisioned that military personnel
already subiect to drug testing would also be tested under this
orogram. According to a Defense ofiicial, each military service
sets i:ts own policy for determining who is subject to testiag.
although Defense knows that all military personnel with securi:Iy
clearances ars not presantly tested, records do not exist
specifying the aumbers. As a result, we do not xnow the extant of
potential duplicatica.

Since the substances -2 be idencified by tasting are not ssceciiied
by the bill, C3C contaz:zed labora to ries to obtain information on
the number of drugs f£sr which testing is usually conductad. Oun the
basis of this and other informa:ion, CS0 assumed the pro
called for by zhe bill would test for the praseace of 2i
controlled substances waich included the six ia Defensa’
progran.
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4General Accounting Oflice tastimony of Apr. lo, 1983, belare ne
Permanent Scbcommiziae on Iaves:zizations, Senaiz Commiities on

Governmental Affairs.
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CBO's assumption of a two-step testing process is particularly
appropriate. To greatly reduce the possibility that a cross
reacting substance or a methodological problem could have created
the positive test resilt, the National Instituze ou Drug Abuse
advocates a two—step process using two different technologies. A
Department of Defense official told us that Defense follows this
two-step process for 1its oungoing drug testing program.

According to CBO, 10 percent typically test positive initially in
tests conducted on people not having access to classified
information. Since pecple having access to classified information
have had background investigatioms, CBO assumed they would test
positively less frequently and projected that 5 percent of those
screened would test positive and the second test performed. CBO
points out that the number of verification tests to be conducted,
if any, is speculative since little is known about the use of
controlled substances by individuals having access to classified
information.

The CBO estimate appears to be a reasonable approximation of direct
laboratory costs but does not include organizations' administrative
costs. According to a Defense official, the Defense drug testing
program for fiscal year 1985 tested about 2.3 million specimens at
a cost of about $47 million--a figure which also does not include
all administrative costs.

In summary, we cannot support enactment of the bill. We trust you
will find our comments useful as your committee considers this
proposal.

Sincerely yours,

./
-

“/ -

by .

/

YA,

Ul Zharles A. Bowsher

Comptroller General
oI the United States





