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Labor Needs To Improve Its Oversight /
f New Hampshire's Denials Of |
nemployment Insurance Benefits |

The Department of Labor, through its Em-

yment and Training Administration’s Of-

fice of Unemployment Insurance, is responsi-

ble for assuring that States operate an effec-

tive and efficient unemployment insurance

ogram, including the prompt payment of

nefits to eligible individuals. In reviewing

e New Hampshire Department of Employ-

ent Security’s administration of the program, ;
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AO found that ,

nials of benefits were made by local of-

-numerous questionable or erroneous de- |
ficials and the Appeal Tribunal and J»}

-New Hampshire gave little training and
performance feedback to local office and |
Appeal Tribunal personnel. |
: »

In addition, Labor's quality appraisal system
used to monitor a State’s appeals process did |
not provide sufficient information for States !
to improve performance. GAO recommends {
that Labor assume a more active role in over-
seeing New Hampshires processes for determin- '
ing whether individuals are eligible for benefits. “! '; ,’ “ m m“ ’ Hm’" ”” m’
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The Honorable Raymond J. Donovan
The Secretary of Labor

Dear Secretary Donovan:

At the request of former Senator John A. Durkin, we reviewed
selected aspects of the unemployment insurance program adminis-
tered by the New Hampshire Department of Employment Security
(DES) . The principal area of concern dealt with the denials of
unemployment insurance benefits to those who claim they are
entitled to benefits. To respond to the request, we reviewed the
two primary processes--nonmonetary determinations and apbeals-—
that could result in benefit denials.

Our review was directed toward determining whether ﬁl)
eligible applicants were being denied unemployment benefits and
(2) complaints about the appeals process were valid. 1In|addition,
we made a limited review of the Department of Labor's quality
appraisal program, which was used for monitoring New Hamgshire s
administration of the unemployment insurance program.

Our findings regarding New Hampshire's program are éetalled
in the appendix. In summary, we found that:

--DES has denied unemployment compensation benefits| to many
eligible claimants. Based on our statistical sample from
the 3,951 denial actions issued during July, August, and
September 1980, we estimate that about 17 percent| (684
cases +5 percent) of the denials were questionable or
erronecus. Inadequate factfinding by local unemployment
office personnel was the primary factor contributfing to the
problem. DES has instituted a training program which should
improve the performance of local office personnel. Addi-
tional guidance, however, is still needed to help| the local
certifying officer arrive at decisions on such isFues as

what is misconduct and what constitutes an adequate search
for work. ‘
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--Through its appeals process, DES has denied benefits to a
substantial percentage of eligible claimants. Our rqview
of a random sample of 50 appeal cases showed that in 13
cases (26 percent) the decision to deny benefits was ques-
tionable. Our review of another sample of 21 appeal cases
withdrawn or dismissed 1/ before a hearing showed that in
5 cases (24 percent) the dismissal or withdrawal should
not have been allowed because the original decision deny-
ing benefits contained apparent errors. The relatively
high percentage of questionable decisions is due primarily
to a tendency of DES personnel to disregard claimants'
statements that would establish eligibility. In thi
regard, DES needs to provide additional training and: guid-
ance to Appeal Tribunal members.

In addition, the quality appraisal system lLabor uses t¢ monitor
a State's appeals process does not give States sufficient informa-
tion to help them improve performance. Furthermore, based on our
review of benefits denied by DES, we believe that Labor should
assume a more active role in overseeing New Hampshire's processes
for determining whether individuals are eligible for benefiﬁs.
BACKGROUND |

The Department of Labor, through its Employment and Training
Administration's Office of Unemployment Insurance, is responsible
for assuring that States operate an effective and efficient unem-
ployment insurance program, including the prompt payment of bene-
fits to eligible individuals. The mission of the Office of | Unem-
ployment Insurance includes providing leadership and technical
assistance to State agencies in administering the laws, assuring
prompt and efficient payment of benefits and allowances, promoting
improvements in State unemployment insurance laws and allowances,
and assuring that benefit payments comply with applicable p ovi=-
sione of State law. ;

Labor's quality appraisal program is the primary means| for
monitoring State agencies administering the unemployment in&urance
program. The program is intended to assess the quality of actlv»
ities in all State programs by determining whether States are
meeting goals for these activities.

\
\
!
\

i/hn individual may withdraw an appeal request any time beftre
a scheduled hearing. 1If an individual does not appear for a
scheduled hearing, the appeal is dismissed.
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The appraisal system, after several years of testing, was
fully implemented in fiscal year 1978. Each State. undergoés a

. guality appraisal every year. Each Labor regional office conducts

about one-third of the appraisals on a rotating basis. Stbtea not
receiving a lLabor appraisal conduct a gelf-appraigal. The results
of all appraisals are forwarded to Labor's national officeLand
published in an annual report. The appraisals are intended to

measure performance and timeliness in several areas involving the
administration and operation of the benefit claims, appeals, and

tax processes. .

The findings in this report were discussed with Employment and
Training Administration headquarters officials, and their omments
are included where appropriate.

APPRAISAL SYSTEM FOR ‘
NONMONETARY DETERMINATIONS :

The appraisal system for nonmonetary determinations rielies
primarily on making inferences about the quality of the determina-
tion by examining the documentation for certain specified |charac-
teristics. The system's emphasis is primarily on the process

leading up to the decision to approve or deny benefits, rather than
on the decision itself. This implies that, if the factfinding is
i» The

done properly and completely, the decision will be correc
current system, however, does not place enough emphasis o
tual decisions and could result in acceptable scores for w
questionable decisions. |

Under the appraisal system, nonmonetary determinatiois are
reviewed for such factors as: were the proper issues identified,

were the issues completely covered during the factfinding, was the
information obtained specific enough, and were the parties involved

given opportunity for rebuttal. The maximum possible score is 105

points, and the minimum acceptable score is 70 points. Dapendlng

on the issues involved, the overall desired achievement 1ive1 is R
that 75 to 80 percent of the determinations reviewed should score

70 points or more. As shown below, in fiscal year 1980 New Hamp-

shire met the desired level of achievement in cases involving

separation issues but did not meet it in cases involving ¢ther

issues.
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Nonmonetary Determination Performance i
Percent of Cases Acceptable
|

Separation Nonseparation
issues issues
| |
New Hampshire 79.6 76.2 1
Desired level of achievement 75 80
National ranking (a) 44 ‘

a/Not available.

Under this system, incorrect or questionable decisions could
receive acceptable scores. For example, one section of the deter-
mination deals with whether the decision is in accord with|the
facts and the State's laws and policies. 1If it is not, Zolpoints
are subtracted from the point score:; no points are added for a cor-
rect decision. Consequently, it is possible to receive an accept-
able score (70+ points) with an incorrect decision. This is illus-
trated on page 13 of the appendix, where proper factfinding deter-
minations were made involving labor disputes, but the State law
was misapplied. |

We discussed this matter with Employment and Training | Admin-
istration headquarters officials, who agreed that an incorrect
decision should not be able to receive an acceptable score They -
added that a new scoring system was being tested and the changes
would be incorporated in the fiscal year 1983 quality appraisal
program.

Another section of the appraisal deals with the comple
of the factfinding analysis, which has a maximum scoreé of 60 points.
According to labor guidelines, a determination would still /score
one-half for this factor as long as the adjudicator collected some
information on the issue, even if the information was not qufficient
to justify the decision. As discussed in the appendix, we noted
many examples of determinations based on insufficient information.

APPRAISAL SYSTEM FOR APPEALS

The appraisal system for appeal hearings is similar ta the
one for nonmonetary determinations in that it relies primarily on
making inferences about quality by evaluating the hearingsifor
certain characteristics. While these characteristics seem appro-
priate, we believe improvement is needed in communicating #ppraisal
results to the State agencies. j

|
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Labor has established performance standards which qach State
is expected to meet in conducting appeal hearings. The iappraisal
system attempts to measure the degree to wlich States meet these
standards by grading the hearings according to certain driteria
and guidelines. The desired level of achievement for the 1980
appraisal was that at least 80 percent of the hearings reviewed
should score a minimum of 80.percent of the possible points.

The 1980 appraisal was done by lLabor's headquarters office.
Labor evaluated 20 appeal hearings as part of the 1980 quality
appraisal for New Hampshire. Of these 20 appeals, only 11 (or 55
percent) received the minimum desired score of 80 percent. This
was the lowest rating achieved by any State. !

Each State is informed of its overall rating: i.e., the per-
centage of cases receiving at least the minimum score. The score,
however, does not provide any information which the States could
use to improve their performance since it is an overall isummary
of the ratings assigned to many different aspects of appeal hear-
ings. It does not indicate which areas were deficient ar why.

The results of the fiscal year 1980 appraisal were‘sent to
DES on April 28, 1980. Labor, however, did not provide jany
explanation of the results. We discussed the appraisal [system
for appeals with Employment and Training Administration head-
quarters officials, who told us that the quality appraisal system
was designed not to identify specific problems, but to flag areas
needing further analyses. They said the States are responsible
for determining the extent and causes of the problems and devel-
oping a plan for correcting them. According to the officials,
the corrective action taken or planned is generally outlined in
the States' subsequent year's budget request. %
In its Program and Budget Plan for fiscal year 1981, DES
said it had not been given sufficient information to detlermine

.what needed to be improved in the appeals process. Labor later

sent the State copies of the individual scoring sheets, but
without an overall explanation. While the scoring sheets indi-
cated which areas were rated low, they generally did not explain

why. After reviewing the scoring sheets, New Hampshire |prepared
a corrective action plan, dated October 7, 1980, for improving
its appeals process. The plan, however, deals primarily with the

manner of handling appeal case information exhibits (onj of the
in our

areas in which DES consistently received low scores) an
opinion will not correct the problems we noted.
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C?NCLU&ION& AND RECOMMENDATIONS

|~ Based on our review of New Hampshire's nonmonetary determi-
n#tions and appeals process, we believe that Labor needs to Jo
more to help New Hampshire improve its administration of the unem-
ployment insurance program. Labor's quality appraisal system has
indicated the need for improvement in these areas, and although
New Hampshire has developed corrective action plans, we believe
additional actions are necessary.

; As discussed in the appendix, many eligible claimants h ve
been denied benefits at both the local office level .and the ppeal
level. DES' action plan to develop and provide training for local
office personnel, when implemented, should help improve purfqrm-
ance. We believe, however, that training also is needed for”Appeal
Tribunal mémbers. Although Labor has sponsored such training for
anaral years, DES has not taken advantage of it.

E Over the past several years, DES has lost a number of experi-
Ecod staff through retirement. We believe a system is needed to
give new and less experienced certifying officers, local office ,
terviewers, and Appeal Tribunal members information on why deci-
ons are reversed in the appeals process and in the courts. Such
formation could be a useful learning tool for improving perform-
ce and reducing the number of erroneous or questionable denials.

L N

We also believe that Labor could be more effective in b ing-
g about needed improvements in the States' appeal performance
rough Labor's quality appraisal system. Publishing an overall
nking does not give the States the information needed to improve
rformance.  Once labor has gone through the process of reviewing -
State's appeal performance, it should be able. to provide specific
formation on deficiencies found during the appraisal and t
ggest corrective actions. ;

. ‘i

We recommend that you work with DES to !
o

T A A

--provide training to Appeal Tribunal members, either i
nally or through Labor training courses;
lice

--establish a system for providing feedback to local of
personnel on the reasons decisions are reversed by Appeal
Tribunals; and J

--establish a system for providing feedback to Appeal Tiibunal
members and local office personnel on rulings of the New
Hampshire courts. |
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We also recommend that you revise the quality appraisal
system for the appeals process to give States specific informa-
tion on deficiencies found and suggestions ‘for correcting them.

As you know, section 236 of the lLegislative Reorganization
Act of 1970 requires the head of a Federal agency to sudmit a
written statement on actions taken on our recommendations to the
House Committee on Government Operations and the Senate Committee
on Governmental Affairs not later than 60 days after the date of
the report and to the House and Senate Committees on Appropria-
tions with the agency's first request for appropriations made more
than 60 days after the date of the report.

We aré sending copies of this report to the chairmen of the
four above-mentioned committees and the cognizant legislative
committees. Copies are also being sent to the Director, Office
of Management and Budget, and other interested parties.

The Department's courtesy and cooperation during oqr review
is appreciated.

Sincerely yours,
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LABOR NEEDS TO IMPROVE ITS OVERSIGHT

OF NEW HAMPSHIRE'S DENIALS OF

UNEMPLOYMENT INSURANCE BENEFITS

INTRODUCTION

On June 30, 1980, former Senator John A. Durkin r
we review selected aspects of the unemployment insuran
administered by the New Hampshire Department of Emplo
(DES). The principal area of concern dealt with the d
unemployment insurance benefits to those who claim the;
titled to benefits. 1In later meetings with the Senato]
we agreed to determine whether (1) eligible applicants|
denied unemployment benefits and (2) complaints about
process were valid. We also made a limited review of
of benefit payments and found this was not a problem.

gquested that
e program
nent Security
nials of

are en-

‘s office,
were being
he appeals
he timeliness

former
loyment ‘in-
satisfied
in an
portunities

We did not examine two other issues raised by the|
Senator--what is being done to help recipients of unem
surance find jobs and whether the business community i
with the agency's services--because we reported on the
earlier report, "The Employment Service--Problems and
for Improvement" (HRD-76-169, Feb. 22, 1977). ‘

Background

Unemployment insurance was established in 1935 as
Federal-State Employment Security Program authorized u
Social Security Act (42 U.S.C. 501) and the Wagner-Pey
(29 U.S.C. 49). The primary objective of unemployment
is to insure most workers against lost wages by provid
rary compensation for those who lose their jobs. The
helps stabilize the economy by maintaining some purchat
of laid-off workers and establishes economic incentive
age employers to maintain steady employment levels.

part of the
der the
er Act
insurance
ng tempo-
rogram also
ing power
to encour-

|
At the Federal level, the Department of Labor's ployment
and Training Administration administers the employment|security

program, which provides employment services and unemployment com=-
pensation. This agency provides guidance and technical assist-
ance to the 50 States, the District of Columbia, and Puerto Rico,
which operate a total of about 1, 700 local unemploymenh insurance

offices.

Funding

Unemployment insurance is financed by Federal and|State taxes
paid by employers. The Federal tax rate is currently 3.4 percent
of the first $6,000 of an individual's earnings from employers
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covered by the Fmdmral Unemployment Tax Act (26 U.S.C. 3301). The
law provides a 2.7-percent credit against the 3.4-percent Federal
tax--an effective Federal tax rate of 0.7 percent--to employers
Who pay State unemployment taxes under programs approved by the
Becretary of Labor.

‘ State unemployment taxes are deposited in each State's krust
fund, and they are used for the first 26 weeks of compensatipn and
half the cost of Extended Benefits. 1/ Federal taxes are deanited
in various Federal unemployment accounts, which are collectively
called the Unemploymant Trust Fund. This fund is used to (l) pay
all the program's administrative costs, (2) pay one-half of Ex-
tended Benefits, and (3) maintain a loan fund from which States
may borrow to pay compensation if their trust fund accounts become
nsolvent. Other Federal programs that provide compensation‘for
pecific groups of unemployed workers are financed by Treasuwy
eneral funds. 1In 1980, $14.1 billion in unemployment compensa-
ion was paid to about 9.8 million recipients throughout the United’
tates. W

ew Hampshire Department
Employment Security

l , 'In New Hampshire, DES administers both the employment s rvice
nd the unemployment compensation programs under Federal grants
rovided annually through the Employment and Training Administra-
ion. DES is headed by a Commissioner appointed by the Gove nor
or an indefinite term. During calendar year 1980, the agen y s
dministrative costs were $7,069,077. As of January 31, 198 DES
ad 332 full-time employees for its central office in Concor
ew Hampshire, and 11 field offices throughout the State.

In 1980 New Hampshire had an annual labor force of 459, 000
nd an average annual unemployment rate of 4.3 percent, or about
0, 000 people. During 1980 DES paid out $30 million in unemploy-
ent compensation for 360,500 weeks claimed by 43,200 people‘who
ualified for benefits during the year.
‘i
Who is eligible to receive
unemployment compensation benefits?

The Social Security Act allows each State to set its owh eli-
gibility standards and benefit amounts. In New Hampshire, indi-
iduals must be totally or partially unemployed; must regist#r for
mployment with DES; must be ready, willing, and able to accept

i § Y

ment Compensation Act of 1970 (Public Law 91-373, title IIj;
26 U.S.C. 3304 note), provides for an additional 13 weeks
benefits.

| /This program, established by the Federal-State Extended UnEmploy—

f
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suitable work; and must be available for and seeking permanent
full-time work for which they are qualified.

An individual must also have earned at least $1,200 during
the prior year with at least $600 in each of two calendar quarters.
Eligibility is not automatic. Individuals must reporﬁ to DES to
file a claim as soon as they become unemployed and continue to
report biweekly on the specific day designated. i

To receive benefits, unemployed persons must file their ini-
tial claim at one of the 11 DES offices no later than |

--the first day of the week for which benefits aﬁe claimed:;
or

--the third day after becoming unemployed, not c#unting days

when the department offices are closed; or ,“

--the day previously assigned for filing the cla%m, or

--if filed at an itinerant office, 1/ the first jay that
services are provided at such office after becaming
unemployed.

How much unemployment
compensation can an
eligible person receive?

New Hampshire generally provides 26 weeks of uneﬁployment
compensation. An additional 13 weeks of compensation is provided
during periods of high unemployment under the Extended Benefits
program. New Hampshire has a uniform benefit year which runs
from April 1 until the following March 30. The amount of compen-
sation an unemployed individual may receive depends on the in-
dividual's earnings in a base period, which is the calendar year
immediately preceding the benefit year in which a claim is filed.
For example, the weekly benefits for a person filing a claim in
January 1981 are based on calendar year 1979 earnings, while the
benefits for a person filing in April 1981 are based on calendar
year 1980 earnings. T

The weekly benefits vary depending on an individual's earn-
ings during the base period. They range from $21 for [those with
earnings of §1, 200 to $114 for those with earnings of $10, 500 or
more. j

1/An itinerant office is a place other than a local office where
employment security services are provided on a scheduled part-
time basis.
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Scope and methodology ‘ |
‘ Our review was made primarily at the DES central office in
Concord, New Hampshire. We reviewed New Hampshire's unemployment
compensation laws and DES regulations, practices, ‘and procedures

and interviewed attorneys from the New Hdfpshire Attorney Gen-
eral's Office and New Hampshire lLegal Assistance Corporation.

We examined claimant records, correspondence, and reports and
interviewed the DES Commissioner, Deputy Commissioner, Assistant
Director of the Unemployment Compensation Bureau, Appeal Trihunal
Chairmen, and other DES staff.

Department of Labor's regional office in Boston and intervi
ployment and Training Administration headquarters and regional
officials about DES operations.

f We also examined correspondence, records, and files ataghe

Sampling methodology

We used statistical sampling techniques in evaluating‘tde
ligibility system and the appeals process. We sampled the don«
onetary determinations fesulting in denials for the 3-month |

riod July through September 1980 to determine if the deniana

re supported by the facts and in accordance with New Hamps ire
w and regulations. These months were selected because they were
e most recent for which copies of all the determinations were
ailable at DES' central office. Thus, we were able to sample
universe which included the determinations issued by all local
fices. We did not review monetary determinations because the
ssibility of error in this area is negligible. The results of
is review are discussed on pages 6 to 16.

U oOppPpr~E£0 50
T o

We also analyzed a randomly selected number of Appeal Tii-
bunal decisions for the 9-month period January through September
1980 to determine if individual claimants were being given a
fair hearing and if the decisions were supported by the hearing
records. These months were the most recent for which we could
be assured the hearing cycle would be completed. We were able
to sample a universe which included current decisions issued by
all three Tribunal Chairmen. The results of this analysis are
discussed on pages 16 to 24. i

The following is a description of the detailed procedurés
wie used in both sets of analyses.

Nonmonetary determinations--Statistical sampling enabled us
tio draw conclusions about the universe (nonmonetary determinition
denials for July, August, and September 1980) based on information
rom a sample of that universe. The results from a statistical
sample are always subject to some uncertainty (i.e., sampling

F-
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error) because only a portion of the universe has been selected
for analysis. Our sample size was large enough to keep the
sampling error small. The sampling error consists of fwo parts:
confidence level and range. The confidence level indicates the
degree of confidence that can be placed in estimates derived from
the sample. The range is the upper and lower limits b tween which
the actual universe value may be found.

To establish the size of our universe, we obtained lists of
all the nonmonetary determination denials issued during the 3-month
period. The lists contained 3,952 denials. The quarterly report
submitted by the agency to the Department of Labor reported 3,958
denials for the period. Because the difference (six) was insig-
nificant, we did not reconcile the two. ;

letermina-
ted in

ed list,
led that
hing error.

We randomly selected a sample of 220 nonmonetary
tion denials from the universe and found one denial 1li
error; i.e., although contained on the computer-genera
no such denial was actually issued. DES officials sta
the erroneous list was probably the result of a keypun
Since we had no reason to believe that such errors were signif-
icant in the universe, we made no adjustment other than to delete
the erroneous list from our sample and from the universe. Conse-
quently, our final sample consisted of 219 denials fro% a universe
of 3,951.

In analyzing each denial in our sample, we rev1ew‘
documentation relied on by the certifying officer in ma
determination that the claimant was not eligible for be
along with the written determination itself. The doc
consisted of the claimant's handwritten statement, the
tion submitted by the employer, the local office inter
comments based on interviews with the claimant and the
and any other information obtained, such as doctors' s
The written determination contained the certifying officer's con-
clusions based on this documentation and the specific reason why
benefits were being denied. We discussed each denial we believed
to be erroneous or questionable with officials in DES"Unemploy-
ment Compensation Bureau.

informa-
iewer's
employer,
atements.

‘We then projected the results of our review to the universe
of 3,951 denials issued in July, August, and September 1980.
Based on our sample size, we are 95-percent confident jhat the
true percentage of erroneous or questionable denials in the uni-
verse would be about 17 percent (684 cases +5 percent). Thus,
if all the denials in the universe were analyzed, the chances
would be 95 in 100 that the actual percentage of errone€ous or
questionable denials would have been between 12 and 22 percent.

\

Since most benefit denials in our sample were basdd on one

or more of five different reasons, we also projected the results
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of our review to a universe limited to denials issued for these
‘reasons: (1) voluntarily quit without good cause, (2) not avail-
'able for work, (3) fired for misconduct, (4) refusal of suitable
‘work, and (5) involved in a labor dispute.

Appeal Tribunal decisions~~Because of the time and respurces

inaeda or analyses, we did not draw a ‘bample large enough to
. project the results to the universe of all hearings with suffi-
'cient confidence. Nevertheless, we did select a random sample

from the 3,709 requests for appeal hearings which had been re-
ceived and numbered between January 1 and September 30, 1980.

Our sample consisted of the following types of appealq.

Hearing held and decision issued by Appeal Tribunal 50

Appeal request withdrawn or dismissed 21

Ap%aals i?volving interstate or out-of-State claims 31
note a

a/0n interstate claims a hearing is held in another State nd
the records are sent to New Hampshire, where a decision is
made. On out-of-State claims a hearing is held in New P~
shire and the records are sent to another State, where t e deci-
sion is made.

We excluded the 31 appeals involving interstate and out—ofﬂState
claims from further analyses because in these cases DES is |involved
in only part of the process.

In analyzing sampled appeal decisions for which a hea ing was
held, we listened to the tape recording of the proceedings and re-
viewed all the documentation the Tribunal relied on in its |deli-
berations as well as the Tribunal's written decisions. 1In analyz-
ing each appeal which was withdrawn or dismissed, 1/ we reviewed
all the documentation relied on by the certifying officer in mak -
ing the determination that the claimant was ineligible for bene-
fits, as well as the written determination. We discussed each
decision we believed to be erroneous or questionable with the
Tribunal Chairman for the hearing in question and with the DES
Deputy Commissioner.

NEW HAMPSHIRE HAS DENIED
BENEFITS TO ELIGIBLE CLAIMANTS

DES has denied unemployment compensation benefits to many
eligible claimants. Based on a statistical sample of 3,951 denial

1/An individual may withdraw an appeal request any time beiore

a scheduled hearing. If an individual does not appear £
acheduled hearing, the appeal is dismissed.
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\ s »
actions issued during July, August, and September 1980, we estimate
that about 17 percent (684 cases +5 percent) of the denials were
questionable or erroneous. In our opinion, lnadequate factfinding
by local unemployment office personnel was the primary factor con-
tributing to the problem.

Procedures for determining
initial eligibility

When an unemployed indlvidual opens a new claim, tte local
office obtains the person's social security number and the name

of his previous employer, and assigns the person a date to return.
On the same day, the local office submits a wage requesk form to
the central office and notifies the previous employer that a claim
has been filed. The employer has 7 days in which to return the
form if he believes the claimant is not entitled to benefits.

The wage request form is completed by the central office and

When the claimant returns, the local office interviewer reviews

of benefits. If there are no questions regarding eligibility,
benefits are authorized and the claimant is assigned a
biweekly reporting date.

Nonmonetary determinations

If eligibility questions arise during the initial interview
or on any subsequent reporting date, the interviewer and the
claimant complete a factfinding report. The report is used to
collect the information needed, from all sources, to determine
whether the claimant is eligible for benefits. The factfinding
report is submitted to the local DES certifying officer, who rules
on the claimant's eligibility. This decision, called a nonmone-
tary determination, is mailed to the claimant. If the vertifying
officer rules that the claimant is not eligible, the claimant is
informed of his right to appeal the decision. !

Nonmonetary determinations are not based on moneta%y issues~--
i.e., whether a claimant has earned sufficient wages to | be
eligible--but on such issues as why the claimant separaied from
work and whether the claimant is available for and actively seek-
ing work. i
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:

The more common issues which could lead to a denial of bene—
fits, and the corrasponding disqualification periods, are liated
below.

Common Reasons for Disqualification

Nonmonetary issue Denial period

: |
Voluntarily quit without good cause Indefinite

Fired for misconduct Indefinite

Not available for work During period not ava lable
Not actively seeking work Until again seeking we rk
Refusal of suitable work 4 weeks

A number of other issues could also arise, the most common o
which is late filing. With some exceptions, an individual i
not entitled to benefits for any period for which claims wer¢
qot filed on a timely basis.

New Hampshire raised fewer
issues than most States but
denied benefits more frequently

New Hampshire is less likely than most States to raise a
yotentially disqualifying issue, but much more likely than m¢st
10 deny benefits when an issue is raised.

Fodiio ]

The Department of Labor publishes statistics on nonmonetary
leterminations issued by each State. For fiscal year 1979, the
ost recent year for which the information was available, Ne
ampshire raised potentially disqualifying issues less frequently
han most other States, but such a high percentage of these re-
ulted in denials that New Hampshire denied benefits more fr?-
uently than most other States.

In fiscal year 1979, New Hampshire issued 14, 677 nonmon tary
eterminations~-the equivalent of 57 determinations for ever
. 000 claimant contacts. The national average was about 71 deter-
inations per 1,000 contacts. Of the 14,677 nonmonetary determi-
ations, 10,108 resulted in the denial of unemployment compensa-
ion. New Hampshire's ratio of denials to total determinations
69 percent) was the ninth highest in the country. The national
verage was 43 percent.

The net result was that, although New Hamphsire ranked ﬁlst
n terms of the frequency with which nonmonetary determinations
ere issued, it ranked 13th in terms of the frequency with which
enefits were denied. The 10,108 denials were the equivalent of
9 denials for every 1,000 claimant contacts. The national
verage was 30 denials per 1,000 contacts.
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According to the fiscal year 1979 data, New Hampshire was less
likely than other States to raise issues requiring extensive fact-
finding. Separation from work issues (i.e., voluntarily quit with-
out good cause or discharge for misconduct) often require extensive
contact with the claimant and the employer in order to determine
whether a claimant is eligible for benefits. Resolving these issues
requires more local office personnel time and expertise than the
relatively straight-forward, clear-cut issues of determining if
a claim is filed on time or if a claimant has received disqualify-
ing or deductible income. The following table shows New Hamphsire's
rank among other States in terms of both the frequency with which
these issues were raised and the frequency with which they resulted
in denials. !

Determinations and Denials
for Selected 1ssues in Fiscal Year 1979
Total Total
determinations denjials
Issue rank rank
Voluntarily leaving 38 36
Misconduct 44 40
Deductible income . 14 12
Reporting requirements 12 7

The table shows that most States raised the issues| of volun-
tarily leaving and misconduct more frequently than did New Hamp-
shire, while the reverse was true for the issues of deductible
income and reporting requirements. As discussed below,| our review
showed that New Hampshire issued many erroneous or questionable
denials involving issues requiring extensive factfinding even
though it does not raise these issues as frequently as other
States.

New Hampshire has issued many
questionable or erroneous denials

During July, August, and September 1980, New Hamps ire issued
3,951 nonmonetary determinations denying benefits to claimants.
Based on our review of a sample of these denials, we estimate that
about 17 percent (684 cases +5 percent) of the denials were ques-
tionable or erroneous.

We reviewed a random sample of 219 denials issued 1uring
these 3 months, or 5.5 percent of the total denials. We consi-
dered a denial to be questionable if the records did not contain
sufficient information to justify it. We considered a denial
erronecus if the decision was contrary to New Hampshlre law. 1In
37 instances we found either that benefits should not hbve been

denied (12 cases) or that the case records did not contain enough
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information to justify a denial (25 cases). In the latter cases,
proper exploration of all the facts might have shown the claimant
to be eligible for benefits. The following table summarizes the
denials issued during this 3-month period and the results of our

analysis.
3 Nonmonetary Determination Denials
f July—September 1980
3 GAO sample
‘ Total Ques- Errone-
Reason for denial denials Total tionable ous Total
Vbluntarlly quit 1,137 62 9 2 11
Availability for }
. work 961 52 6 3 9
Misconduct 351 25 8 - 8'
Refusal of suitable
. work 133 7 2 3 5|
Labor disputes 91 8 - 2 2]
2,673 154 25 10 35%
Late filing 660 - 34 - 2 2|
All others 618 31 = P = =
Total 3,951 219 25 12 ;3__2_‘

——— [— Po—

As noted, certain disqualifying issues require more factfind-
ng and judgment by the local office personnel than other issues.
n our sample, 35 of the 37 erroneous or questionable denials in-
olved five such issues: voluntarily quit, availability for work,
ired for misconduct, refusal of suitable work, and involved  in
abor disputes.

— rh € b

These five issues accounted for 2,673 of the 3,951 denials
issued during our sample period. Based on our review, we estimate
that between 453 (16.9 percent) and 796 (29.8 percent) of these
2,673 denials were erroneous or gquestionable. i

Reasons for poor performance

Inadequate factfinding at the local offices was the prlmary
reason for the large percentage of erroneous or questionable'de-
nials. Local office personnel are responsible for identifying
pttentially disqualifying issues and for obtaining all the in-

formation needed to resolve them. Our sample contained many in-
stances where information essential to determining eligibility was
not obtained, but denials were issued. Some examples are discussed
below. i

Example A--A claimant's last day of work was Monday, Jujy 14,
980. The claimant, who worked on an on-call basis, said his
‘ |

—

10
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supervisor had advised him that more work would be available. On
Thursday, July 24, the claimant opened a claim with DES, stating
that he was told on July 23 that there was no further work. The
local office ruled that the claimant was laid off as of July 14
and denied benefits for the week ending July 26 because the claim-
ant filed on Thursday instead of Monday. DES officials agreed
that the denial was incorrect. THey stated that "common sense has
been established that we don't count days for late filing until
the claimant is and knows he is laid off." The records for this
case do not indicate any attempt by DES local office personnel

to verify from the employer the date the claimant was told he

was laid off. ‘

Example B-~-A claimant was denied benefits by a local office
on the grounds that he was discharged for misconduct. | On his last
day of work, the claimant was told at 4:00 p.m., the end of his
workday, that he was to work overtime that night assigting employ-
ees in another department. The claimant refused the agvertime,”
stating that he had already made other commitments for that even-
ing. The employer then discharged the claimant for insubordina-
tion. The claimant told the local office personnel that the re- -
quested overtime work was not in his written job desc#iption, that
he had not been given any previous warnings about his work per-
formance, and that he had not been warned that he could be fired
for refusing the overtime assignment. 3

|
DES officials agreed that the factfinding leading up to this
denial was inadequate. Many questions relevant to determining
whether misconduct occurred were left unanswered. For example:

--Was this a single occurrence?
--Was the employee aware of the possible result of his action?
‘- --Was the requested overtime part of his duties?

--Why was the claimant expected to be available if the regular
department workers were not? ‘

With proper factfinding, these questions could have b%en answered.
Without the answers, the denial appears questionable.;

Example C~--A claimant who had been receiving benefits for
several weeks planned to be on vacation during a week in which she
was scheduled to file her continued claim for the preceding 2 weeks.
She therefore contacted the local office before going| on vacation

and was told that she could file on her next assigned date and that
she would be denied benefits for the week she was on kacation; i.e.,
the week ending July 26.
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: The claimant returned from vacation on Sunday, July 27ﬂ and,
when she later filed her claim, stated that she was available for
work on July 27. The local office properly denied benefits for
the week ending July 26 but also denied benefits for the week
ending August 2, on the grounds that her return from vacation
the previous Sunday meant that she had mot been available every
day of that week. The claimant's statement that she was available
for work on Sunday, July 27, was ignored. DES officials agﬁeed
that the denial of benefits for the week ending August 2 seamed
improper, even if the claimant had not been available on thq
preceding Sunday.

Example D--A claimant quit his job when his hours of work
were changed, his job duties were changed, and his salary w&s
reduced by 20 percent. The local office denied benefits on the
rounds that the claimant did not have good cause for qulttyng
is job. The claimant appealed the denial, and about 12 weeks
fter the claimant had become unemployed, the Appeal Tribunagl
ssued a decision overturning the denial and awarding benefits.
e decision was based on the same information available to the
ocal office. We discussed the case with DES officials, whoa
greed that the initial denial was incorrect.

In addition to these examples, our review showed that ontri-
uting to the poor factfinding was a tendency by local offije
ersonnnel to deny unemployment compensation benefits based |on
tatements made by the claimant's previous employer without (1)
iving the claimant an opportunity to respond to the charges or
(2) requiring corroboration when the claimant specifically denied
he charges. This violates the department's stated policy, which
8 that the burden of proof is on the party making the disquali-
ying statements. |

Example E~~A claimant had been receiving unemployment bene-
its for about 6 weeks when her former employer sent in a state-
ent to the local office saying that the claimant had walked out
n her job. The local office contacted the claimant, who denied
he charge. The claimant said she had worked on an on-call basis
nd her employer had stopped calling her. The local office then
ontacted the employer, who stated that the claimant walked off
he job when asked to do some work during her lunch period.  The
ay after receiving this allegation, the local office issued a
etermination denying benefits and demanding restitution of bene—
its already paid. The claimant was given no opportunity to
espond to the charges made by her former employer. ‘

| :

| The claimant appealed the denial. At the hearing she testi-
kied that the company did not pay employees for their lunch period
nd that she offered to do the work as soon as the half hour was
fver. She said the employer instead sent her home and had not

12
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called her for work since then. The employer, although notified
of the hearing, did not appear. The Appeal Tribunal overturned
the denial and awarded benefits on the grounds that the claimant
did not voluntarily quit, but was discharged without gooﬁ cause.

We discussed this case with DEg”officials, who agrebd that
the initial denial was incorrect.

Example F-~-A claimant was denied benefits on the grounds that
she had been fired for misconduct. The claimant stated that she
was fired because of a personality conflict with the new general
manager. She said she had always done her job to the best of her
ability, had not received any prior warnings about her performance,
and had always arrived at work on time. The employer stated that
she was fired because she had a poor attitude, mistreateﬁ customers,
and had almost lost a large order.
|

The employer's version of the circumstances was accepted even
though he did not provide any details concerning his alllegations.
Department officials agreed that the factfinding in this case was
poor. The Assistant Director of the DES Unemployment pensation
Bureau said he was disturbed by the poor factfinding evildent in
most of the 37 cases we questioned and was particularly disturbed
by the number of times employers' statements were accepqed even
though disputed by claimants or without giving claimantd an oppor-
tunity for rebuttal.

State law misapplied-~In addition to these instanc s of poor
factfinding, we also noted an area in which DES misapplied State
law. Under New Hampshire law, an individual who participates
in a strike cannot receive unemployment compensation. e law
specifically states, however, that this applies only if the in-
dividual's unemployment is caused by a strike at the location
where he was employed. 1In two instances ih our sample, this law
was misapplied. 3

On July 10, 1980, a union local went on strike, bui only at

selected locations. The union reached agreement with employers
allowing work to continue uninterrupted at other locations. 1In
two of our sample cases, union members at locations notEon strike
were laid off in August 1980. One was laid off temporarily pend-
ing the arrival of additional materials at the construction site.
The other was laid off because of lack of work, while other union
members continued working at the site. Neither employer claimed
that the layoffs were caused by a labor dispute.

In both cases the individuals were denied unemployment bene-
fits by the Manchester local office. The determinations denying
benefits stated that the individuals were laid off because of
lack of work, but then denied benefits on the grounds t‘at the
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claimants, as members of the union, would benefit from any settle-
ment reached as a result of the strike. The justification for
the denial was contrary to New Hampshire law, which states| that,

- for benefits to be denied, the unemployment must be caused by a

. strike. |

Because this decision was incorrect, we expanded our j‘ample
to determine how prevalent these errors were. During JulyE August,
and September 1980, 91 denials were issued based on labor disputes.
Of these, 43 denials, including the 2 discussed above, were issued
in September 1980 by the Manchester local office. We reviewed all
43 denials and found an additional 7 cases, or a total of 9, where
individuals who were laid off because of lack of work were impro-
perly denied benefits. Eight of the nine denials were appeﬁled and
eventually reversed by the Appeal Tribunal.

DES officials agreed that the denials were improper. }In cer-
tain issues, one of which is labor disputes, the determinations
are not made by local office personnel, but by the Field Supervi-
sors in accordance with central office policy. This is done to
ensure uniformity between local offices. DES policy is that an
individual is not eligible for benefits if he becomes unemployed
because of a strike and refuses to cross a picket line.

In discussing these cases with the Field Supervisor ahd the
Assistant Director of the Unemployment Compensation Bureau, we
noted that the unemployment was not caused by a strike. e Field
Supervisor said that he was aware of the requirements of New Hamp~
shire law, but believed that, because all members of the union
local would benefit from the strike, whenever they terminated work
during the strike for any reason, they were disqualified from
receiving benefits. ‘

The Assistant Director for Unemployment Compensation Benefits
stated that the denials in queation were incorrect. He noted that
mere membership in a striking union local is.not sufficien grounds
for denial of unemployment compensation benefits.

DES central office
guidance and training

A lack of DES central office training and guidance haps con-
tributed to the poor factfinding at the local offices. In the
past, DES gave little training in this area, relying instebd on
local office personnel learning from experience. Also singe 1976,
DES8 has lost the experience of several long-term employees through
retirement, thus contributing to the problem and creating @ greater
need for training.

14
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DES has recognized the problem and has acted to im
training program. 1In a December 1979 response to a Lab
office questionnaire concerning training needs, DES sta
personnel involved in nonmonetary determinations needed
in factfinding techniques, determination writing, State policy,
decisionmaking, and Federal requirements. Furthermore, in a Sep-
tember 1980 memo to New Hampshire's' Joint Committee on Review of
Agencies and Programs, the DES Commissioner stated that since
1976 several long-term employees had retired. Consequently, DES
now has local office managers with only 5 to 10, as oppbsed to 25
to 40, years of experience.

Because of the differences in State laws, the Department of
Labor does not set forth specific criteria for nonmonetlary deter-
mination training. Therefore, States must adapt gener 1 material
to meet their specific needs. ‘

To address the lack of training, in August 1979 DES appointed

a training officer, who began developing a training praggram for

local office personnel. At the time of our review, the training
officer had developed and conducted two 3-day courses aon factfind-
ing techniques for local officer interviewers and one course on
decisionmaking and determination writing skills for ce tifying
officers. ﬁ

Certifying officers, however, do not routinely receive feed-
back on the quality of their decisions. In fiscal year 1979,
almost 30 percent of the denials issued by certifying officers
were appealed to DES' Appeal Tribunal. This was the fourth high-
est appeal rate in the Nation. Under current department proce-
dures, there is no system for informing certifying officers of
the appeal results.

Conclusions

The training program instituted by DES should improve the
performance of local office personnel. In view of the lack of
experience and specific training criteria, it may be helpful for
the DES central office to provide guidance through a o ecedents
manual. As its name implies, a precedents manual is a compila-
tion of decisions, court rulings, etc., which could heip the cer-
tifying officer arrive at decisions on issues requiring judgment,
such as what is misconduct and what constitutes an adequate search
for work. In addition, such a manual could help ensure consist-
ency between local office decisions. Furthermore, we belleve that
informing the certlfying officers of the reasons for a bpeal rever-
sals would help them improve their performance by pointing out,
for example, instances where the law had been mlsapp11¢d or the
initial factfinding was deficient.

15
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Recommendation

We recommend that the Secretary of Labor work with the New
Hampshire Department of Employment Security to establish a system
for providing feedback to local office personnel on the reasons
decisions are reversed by Appeal Tribunals.

APPEALS PROCESS NEEDS IMPROVEMENT

Through its appeals process, DES has denied benefits to a
substantial percentage of eligible claimants. Our review of a
random sample of 50 appeal cases showed that in 13 cases (26 per-
cent) the decision to deny benefits was questionable. In addi-
tion, our review of an additional sample of 21 withdrawn or dis-
missed appeal cases showed that in 5 cases (24 percent) the
- withdrawal or dismissal should not have been allowed because the
original decision denying benefits contained apparent errors.

The relatively high percentage of questionable decisipns is
due primarily to a tendency of DES appeal personnel to disregard
claimants' statements that would establish eligibility. DES also
has no criteria for selecting part-time appeal personnel, and
appeal personnel ”

--do not always fully explore issues that may have a #ositive
effect on a claimant's eligibility,

--receive little training,

--do not receive feedback on cases decided in the coukts,
and %

--do not provide feedback to local offices.
Our .sample size was not large enough to statistically| project

our findings to the universe. However, as diiscussed below, we be-
lieve our findings indicate a need to improve the appeals process.

Appeals process |

A claimant or an employer may request a hearing to appeal a
local office eligibility determination. Each appeal is heard by
a three-member Tribunal consisting of a Chairman, a labor repre-
sentative, and a management representative. The Chairman is a
full-time DES employee, while the labor and management represent-
atives are appointed by the Commissioner. At the time of our
review, there were 3 Chairmen, 20 labor representatives, and 21
management representatives. *

A request for an appeal must be in writing and receiv%d by

DES within 7 calendar days after the date the local office deter-
mination was mailed. The Appeal Tribunal schedules a hearing

16 ‘
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generally within 30 days. This hearing is informal, and the ap-
pellant may bring witnesses, representatives, records, and any
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a claimant's eligibility and not limit itself to the ia;uea for
which the claimant was denied benefits. 1/

Questionable decisions
of Appeal Tribunal

New Hampshire has only one administrative appeal level for

unemnlovment comnengation. An individual mav recuest the Commi g
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sionar to reopen an appeal hearing, but only on the basis of fraud,
mistake, or newly discovered evidence. Individuals not§satisfied
with a decision of the Appeal Tribunal generally must appeal to
the Superior Court. Therefore, to avoid placing an un ecessary
burden on the courts as well as on claimants, DES should do every-
thing possible to ensure that the Appeal Tribunal's dedisions are
correct.

From January 1 to September 30, 1980, DES receive& 3,709 re-
quests for appeal hearings. We selected a random sample of 102
such requests for review. Our sample consisted of the following
types of appeals:

Hearing held and decision issued by Appeal Tribunal | 50

Appeal request withdrawn or dismissed 21
Appeal involving interstate or out-of-State claims | _31

(note a)
102

a/On interstate claims a hearing is held in another State and
the records are sent to New Hampshire, where the decision is
made. On out-of-State claims a hearing'is held in New Hamp-
shire and the records are sent to another State, where the
decision is made.

We excluded the 31 appeals involving interstate and out=-of-
State claims from further analyses because in these casges DES is
involved in only part of the process. ;

As noted previously, our analyses of the 50 cases in which an
appeal hearing was held showed that in 13 cases (26 percent) the
decision of the Appeal Tribunal to deny benefits was guestionable
because the Tribunal disregarded claimants' statements or failed

1/Te question of whether this definition of "de novo" violates a
claimant's rights to due process is presently before |the New
Hampshire Supreme Court. |

17




to fully explore issues. In eight instances, the Appeal Tribunal
disregarded statements of claimants that indicated they met eli-
gibility requirements.

‘Claimants' statements disregarded

For example, a claimant who was employed as a teacher in a
day care center left work on Friday, December 21, 1979. The center
was closed for the Christmas holidays. The claimant was on paid
Vacation from December 22, 1979, through January 1, 1980. en
she returned to work on January 2, her employer told her she was

temporarily laid off because of a lack of work. On January 7 the
claimant filed a claim for unemployment benefits for the week
ending January 5 (meeting the requirements for filing a claim
within 3 business days of being unemployed). On the form returned

io DES, the claimant's employer stated the claimant had been laid
ff becauge of lack of work but did not indicate the date There
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as no evidence in the files that DES had any further contact

ith the employer. The certifying officer denied benefits on the
asis that the claim was not filed timely. The decision stated
hat the claimant was laid off on December 21, 1979, and a timely
laim for the week ending January 5, 1980, should have been filed
y December 31. “

The claimant appealed the decision and submitted a letter
hich stated she was not laid off on December 21, 1979, but was
n vacation. The claimant further stated she was paid for this
acation (the week ending December 29) as well as receiving holl-
ay pay for December 31 and January l. She added that she was
ot laid off until January 2, when her employer informed her she
ould not be needed for a temporary period. At the appeal hear-
ng, the claimant repeated the above information and stated that
he had met the filing requirements of the law. The Appeal i-
unal disregarded the claimant's statements and denied benefits
ecause the claimant had not filed a claim by December 31. We
iscussed this case with the Tribunal Chairman, who agreed. whth
ur analysis and stated he had made a mistake.

In another case, a claimant left her job as an inspector in

shoe factory because of changes in her working conditions which
dversely affected her health. Specifically, the claimant stated
er work station was moved from a well-lighted area near a window
0 a poorly lighted area where a fan used to dry shoe glue cﬁrcu—
ated air directly on her back. The claimant stated that this
ggravated an arthritic condition, and because her employer Wwould
ot correct the situation, she left. The decision denying béene-
its stated that the claimant left her job because of workin
onditions and that her employer reported she had left to begin

new job. The decision stated that the separation was voluhtary
nd without good cause attributable to the employer.

[ I o T~ ]
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The claimant appealed the decision and was represented at the
appeal hearing by a paralegal professional from the New Hampshire
Legal Assistance Corporation. At the hearing, the claimant stated
she did not leave her job to start a new one, but because the
changed working conditions affected her health. She said she had

asked her supervisor several times to provide a light and move
the fan to a position where the air flow would still dry the glu
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but not affect her. According to the claimant, the su Jervisor
refused. The claimant also stated the company had placed a coat

rack where her previous work station was. The Appeal ﬁribun&l
denied benefits, concluding that the claimant had voluntarily
left her employment and the reason for leaving was not attribut—
able to the employer.

We discussed this case with the Tribunal Chairman\and the
DES Deputy Commissioner. The Chairman told us that, in his opin-
ion, the change was merely a change in work location and not work-
ing conditions. The Deputy Commissioner said he wbuld( ave granted
a reopening on the basis of mistake. »

In five instances, we noted that the Appeal Tribuqal did not
fully explore matters raised at the hearing that might have shown
the claimant to be eligible for benefits.

For example, a claimant left her job because (1) her employer
failed to keep two promises made to her (a position upgrade and
supervisory training) and (2) personal conflicts within her depart-
ment caused her health to suffer. The certifying officer concluded
the claimant had voluntarily left her job without good cause attri-
butable to the employer, and benefits were denied. At the hearing
the employer was represented by the employee relations manager and
an unemployment compensation consultant. During the hearing the
claimant did not dispute the fact she had quit her job but stated
that the primary reason for her quitting was because the department
manager was harrassing her. She stated that the department manager
had a "drinking problem" and would return from lunch intoxicated
and harrass her. The employer's representative asked the claimant
what she had done about the problem. The claimant stated she had
spoken to her immediate supervisor and was informed that the Per-
sonnel Department had already been advised of the problem. The
employer' s representative did not rebut the claimant's|/allegations
about the manager's drinking problem. The Appeal Tribﬁnal did not
pursue the harrassment issue, which if fully explored, may have
shown that the claimant had quit for reasons attributaﬁle to the
employer.

We discussed this case with the Tribunal Chairman and the DES
Deputy Commissioner. The Chairman told us he did not believe the
claimant was harrassed. The Deputy Commissioner agreed with our
analysis and said he would have granted a reopening on. the basis
of newly discovered evidence.

19




APPENDIX I ' APPENDIX I

: b
1 ]

Appeal Tribunal does not
review records of withdrawn
or dismissed appeals

An individual may withdraw an appeal request any time before

a scheduled hearing. 1If an individual does not appear for a
scheduled hearing, the appeal is dismissed. In such cases, Fhe
Appeal Tribunal does not review the recdkds but automaticall
dismisses the appeal or grants a withdrawal. According to S
officials, individuals who do not appear for a hearing or wjﬁhdraw

an appeal waive their right to a case review and the denial is
at:

finalized. Department of Labor guidelines, however, state

"A request for withdrawal should not be granted
automatically for several reasons: withdrawal
may be contrary to the best interests of the
party requesting it; or the request may be
based upon misunderstanding or misinformation;
or granting the request may give finality to

a clearly erroneous benefit determination.

"An interested party's request to withdraw his
appeal should be granted whenever the appeal
tribunal is satisfied that:

"{a) the party understands the effect which a
withdrawal of the appeal would have; (b) the

request is not the result of any coercion,

collusion, illegal waiver of benefit rights

or of other violations of law, and (c) the \
benefit determination is not clearly |
erroneous.” \

Concerning dismissals, the guidelines state that:

“"Appeals should not be dismissed automatitally |
because one or both of the parties fail to ap-
pear at the hearing. The appeal tribunal should
award or deny benefits only if the ascertainable
facts justify it."

The guidelines further state that:

"I1f neither party appears at the hearing, and

the record consists solely of the administrative
file, the appeal notice, and the notice of hear-
ing, the appeal tribunal should review the record
for any patent error in the determination from
which the appeal was taken. If an error is dis-
covered the appeal tribunal should render a deci-
sion or remand the case to the agency for adminis-
trative correction. If no error is apparent in

20
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the record, the appeal tribunal should issue
a notice of dismissal of the appeal which

contains a notice of right to reopen."

Our review of a sample of 21 withdrawn or dismissed appeals
showed that in 5 cases (24 percent) the original decision contained
errors. For example, a claimant was denied benefits on the basis
that he had been fired for misconduct. The claimant's employer
stated that the claimant was terminated on May 22, 1980, because
he did not come to work on May 19, 20, and 21 and did not call in.
The claimant, however, stated that he did not fail to repobrt but
had been fired on May 16 because he asked for a pay raisel. Neither
the claimant nor the employer appeared at the hearing, and the ap-
peal was dismissed.

Although there was an obvious dispute over the reason the
claimant was unemployed, local office personnel accepted the em-
ployer's version of the facts without obtaining any corroboration.
This is contrary to DES policy, which places the burden o& proof
on the party making the disqualifying statements. A review of the
case records might have disclosed this error.

Selection criteria and training
of appeal personnel

Appeal Tribunal Chairmen are full-time DES employees and as
such are covered by the State's civil service laws. The DES Per-
sonnel Department maintains job descriptions covering the duties,
responsibilities, and minimum qualifications required for the
Chairmen. Vacancies are filled from within DES primarily because
the job requirements include several years of supervisory exper-
ience in unemployment compensation administration. !

DES does not have any written selection criteria for the
part-time Appeal Tribunal members. These individuals are appointed
by the DES Commissioner and serve at his pleasure. According to
the Commissioner, when a need arises for additional labor and/or
management representatives, he asks labor organizations o¢r manage-
ment groups to furnish names of individuals interested in serving
and makes a selection. :

Neither the DES employees nor the appointed appeal members
have received much training to help them carry out their!respon-
sibilities. Newly designated Tribunal Chairmen attend a|l-week
training course at the National Judiciary College in Reno, Nevada.
According to DES officials, however, some of this training is
more appropriate for newly appointed judges than for memﬁers of
unemployment compensation Appeal Tribunals. The DES Deputy Com-
missioner told us that, although much of this training course
may not be relevant to Tribunal members, it is the only training
available. ‘
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The appointed Tribunal members receive only on-the-job train-
1ng, which is provided by the Tribunal Chairmen. According to
DES officials, this training consists of attending hearings as
observers before an appointed member serves as part of a Tribunal.

‘officials at Labor's regional office, however, told us that
Labor's national office has offered several training courses in
‘appeal hearings which DES has not taken advantage of. For éxample,
between 1974 and 1979 Labor's national office offered 14 training
sessions in appeal hearings and decision writing principles and
‘techniques for hearing officers.

A typical training course covered the following:

First day - Fair Hearing Principles
De Novo Hearing Concept
Due Process of Law
Decision Writing Techniques
Purpose of Decision, Contents, and Style

Second day -~ Burden of Proof, Order of Proof:; Questlonlﬂg
Techniques
Evidence~-Admissibility; Quality of Ev1dende
for Factfinding !
Preparing Findings of Fact on Basis of
Review of Evidence
Evidence--Hearings Principles; Hearsay \
Business Record Exception; Opinion Evidencj
Expert Witness; Judicial or Official Notic
|

Third day - Decision Writing--Reasoning
Legislation, Conformity, and Compliance
Admissions, Self-incrimination
Use of Interpreters
Decision Writing--Conclusions and Decision

Fourth day - Evidence and Hearing Principles; Exhibits,l
Objections; Leading Questions; Of f-the-Record
Decisions; Stipulations; Closing the Heaﬁlng

Representatives from the other States in Region I atteﬁded
8 of the 14 training sessions, but DES staff did not attend}any.

In addition to the above training, durlng 1980 the natyonal
office held three seminars for boards of review and their execu-
tive staff as well as several l- or 2-day training meetlngs\for
appeal staff from States that requested such training. These ses-
gions usually covered specific appeal topics, as opposed to gen-
eral training on hearings and decision writing principles and
techniques.
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Appeal Tribunal does not

receive or provide feedback

As mentioned, New Hampshire has only one administrative appeal
level., Individuals not satisified with a decision of the Appeal
Tribunal must pursue the case in the Superior Court. However,
cases in which the Superior Court rewerses the Appeal Tribunal
decision and orders that benefits be paid are merely sent to the
cognizant local office for payment purposes. DES does not have
a system for providing feedback to the Appeal Tribunal on decisions
that the court reverses. According to DES officials, Superior
Court decisions are based upon the facts of a particular case,
and since the facts in each case differ, Superior Court /decisions
do not establish precedent. ‘

Also, under current DES procedures, there is no syétem for
disseminating the results of appeals to local offices. |As stated
earlier, the Appeal Tribunal does not give certifying oﬁficers
any feedback on appeal results or reasons why a decision was re-
versed. When a certifying officer decision is reversed as a re-
sult of an appeal hearing, the case is forwarded to the cognizant
local office for payment purposes only.

Conclusions

The appeal process in New Hampshire has denied benefits to
many eligible claimants. The Appeal Tribunal, whose primary
function is to give claimants a fair and impartial hearing, has,
in some cases, disregarded statements of claimants and, in other
cases, failed to fully explore issues which could have been favor-
able to claimants. In our opinion, the lack of proper training
has contributed to this poor performance. Because DES has not
taken advantage of training offered by Labor, Tribunal airmen
have received little training in the principles and techniques
of appeal hearings and decision writing. .Moreover, the appointed
Tribunal members have received even less training since\they re-
ceive only on-the-job tralnlng provided by the Chalrmenw We be-
lieve additional training is needed for Appeal Trlbunal Chairmen
and members.

Furthermore, a system for providing Appeal Trlbuna s with
court rulings, coupled with a system for providing feedback to
certifying officers on both court rulings and Appeal Trubunal
decisions, could enhance the performance of both the Appeal Tri-
bunals and the certifying officers. DES, however, has taken the
position that, because Superior Court rulings apply only to the
specific case in question and do not establish precedent for other
cases, these rulings are not routinely communicated to either the
Appeal Tribunal members or the local certifying officers. While
we recognize that the court's decisions are based on the facts
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of a particular case, they could be valuable as a guide for inter-
preting and applying the law in similar cases, especially since
Tribunal members are generally not lawyers.

' Finally, as mentioned, informing the certifying officers of
the reasons for appeal reversals could help them improve their
pérformance by pointing out, for example, .instances where the
law had been misapplied or the initial factfinding was deficient.

Récommendationm

\ We recommend that the Secretary of Labor work with the New
Hampshire Department of Employment Security to

~--provide training to Appeal Tribunal members, either inter-
nally or through Labor training courses; and

--establish a system for providing feedback to Appeal Tribunal
members and local office personnel on rulings of the New
Hampshire courts.

(203072)
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