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Deaar Senator Proxmire!

Refersnce s nade to your letter adtad October 3, 1972, requesting
our couments on a lstter received by you from Mr, Johkn B. Machenic con-..
cerning the levy of State sales tax on materials used h:cautmetunot
Sedezally funded m exenpt institutional bufldings.

Concerning tha payasut of State ssles tszes generally by the Uniged
.§tates, our Office Lias held that the gquastion of whether the United States
is required to pay for an item procured ian s State at a price inclusive
of the sales tax imposed by that State rests upon s deteraination of
vhether the incidemce of tha tax is on the vendor or en the vendes.
Where the incidence of the tax is on the vendor, the United States has
00 right-—apart from State law or Stats statutory reagulations promulgated
thereunder by Scate autborities—to purchase (or lease) uau wlthn the
territorial jurisdietion of the State on a tax fres . Y.

ger, 314 U.S8, 1 (1941); 24 Coup. Gen. (1944). 32 Comp.
Gen, 4.‘#95355 14. 577 53); 33 Coump. Ban. 453/(1954); and 41 Comp.
Cen. 719/(1962). On the othor hand where the incidence of the tax is on
the vendes, the United States in purchasing or lsasing items for official
use is entitled under its constitutional prexogative to nake purchases or
to leass free fron Stats taxes and to recover any smount of such taxes
vhieh may have baen paid by it.

Further :.: has been hald that a State sales tax, the legal incidence
vhich falls on the vendes (buyer), does not infringe the comstitutionsl
immunity of the Covermment where it is determnined that the Covermmenmt is
not in fact the “purchaser' within the meaning of the tax statute. See
Alabsns v. Ring aud Booraer, supra; and Upited States v. Boyd, 378 U.s. 39
(19“). s__f_- K.tn-!m&k, IIM. Va Sggzlock, 347 U.5. 110 (195‘).

Under Wisconsin lew (section 77.54(%a) Wisconsin Statutes, 1969),
sales to entities organizsd and operated exclusively for religious,
charitable, seientifis or educationel purpesss would apparently be exempt
fron the State sales tax. Also, under the same law {section 77.55) sales
to the United States or amy of its agencies or iustrunantalities wauld be
exeupt from the Stats salas tax. EHowaver, the same exssption would net
apply to sales made to Govermment contractors or apparsntly t¢ sales made
to contractors performing work in Wisconsin for tax~exeapt intitations,
because neither the Goverrment nor the tax-exeapt fustitution would de
the “purchaser” in such circumstances, ess the contractor involved was
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acting only as purchasing agent for the Govern:eat or the tax-~crenpt

institution. See Alabaua v. King and 200zer, Supra; and
v. Boyd, suprz; cf. Kern~Lumerdck, Ime. v, Scurlock; !"I”:Ur.\icgd States

Insofar as Federal grant funds are concerned, we -
funds paid over to a grantee become funds of the grmg::v:czeiz utii;: }'ﬁ:nt
purposes of the grants) and are not subject to the various restrictious or
linitations imposed by our decisions or Federal statutes on the expenditure
by Federal agencies of appropriations, in the absenca qof a condition in
the grant specifically prescrjbing to the contrary., Seg 28 Coap. Gen. SIsl/
(1948) and 43 Comp. Genm. 697V/(1964). Further in 37 Qomp. Ger. §5/(1957) ve
held—-quoting from the syllabus-- A ” ’

"Pederal funds which are granted to the States 2oy coopera-
tive agricultural experiment work become Stata funde subject
only to State restrictions and the States im dLadursing the
grants may not be coumsidered agents of the United Staces:
therefore, no objection is made to the payment froe such
Federal grant funds of nondiscriminatery State sa)eq taxes
on services and supplies procured by the States, 3¢

chasers, to carry out. the purposes of the grame, )4 Coup.
Gen. 747, overruled. . -

"Payment of State sales taxes on purchases =mde Yy tne
Statea for agricultural extension and experimemt work
for vhich the State receives Federal grants ia wat o
be regarded as a diversion of funds for a purposa pot
authorized in the grant but rathar 1s to be regaryed

as incident to the purpose of the grant. 1% Comgp, Sac.
747, overruled.”

In light of the foregoilnglve would have no dasiy Question the
levying of a State sales tax c¢n purchases msde tx 2 Soatractor under a
contract financed by a grantee from Federal graz: fumyg,

‘le trust that the foregoing will be of issistamse to you in replying
to your constituent. )
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: REKTIT
[Deputy Comptroller Sowmasegy
of the Unital Soree

The Lonorable Williar Proxaire
United States Seuate
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