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June 14, 1983

" The- Honorable Walter B. Jones ‘.

Chaitman," Comnitt:ee on Merchant
Marine and Fisheries
Houge of Repre sentatives ~

Dear Mr. Chairman R o s

¢ yb“’ﬁi' requestrdated‘?g'gbruary 2.;11663 %Pr%‘r advice

Shotild: dlsposegof clams‘*agamst "the Panarna"""Canal

ceed’$120%000; . TheJCommission ‘forwardsthe’ claims to ‘the Condress pur-
suant:?"to sect1§ﬁ§>1415(b) Of the?Panama Canal Act:of 1979 (classified to
22 U.5% c.as 3775(b)* (Supp. III 1979)). The Commission has forwarded
threeiclalms to the House of Representatives which the Speaker has
referred to your Committee. We understand that hearings on these claims
were held in. February. Generally, the legiclaticn contemplates that
Congresss will provide for the payment of such claims, to the extent

deemad proper, throuwgh the appropriations process.
Backgromd

" anama Canal’ Acé?%f J_1979,n§1b11c I.aw 96;70 93 Stﬁat” 452, (19:9)
(Act), ‘1rrplements’§bhe Panama Canal Treat:y, the Neutrahty 'I‘reaty and

fallok Tt ionls

other agreéments’between .the United: ‘States and the Republic of Panama
signed on Septelrber 7i81977% o Under 'the Panama Canal ‘I‘reaty, ‘the United
States is’ responsible for cperatmg the Canal® unt11 _December 31, 1999,
The Act establishes ‘the’ Papama Canal Commission to can'y out this
responsm:l.llty ¥and includes provisions covering the settlement of claims
arising out of; the operation of the Canal. With respect to the kind of

claims now before 'frour Committee, 22 U.S C. § 3775(b) provides:

. "'mé&Co{tih';ﬁ.ssmn sh%ll ot adjust and pay any
claim for; damages for. mjuries arising by reason of
the presencerof ‘the vessel in the Panama Canal or

adjacent ; waters ‘outside the locks where the amount
of the claim ‘exceeds $120,000 but shall submit the
claiin to'the Congress in a special report containing
the material facts and the recommendation of the
Commission thereomn.”

We understand that the Commission has sent reports to the Ccrgress
on the claims your Committee is considering. These reports contain
factual summaries of the vessel accidents, letters from the claiman'.s'
attorneys, descriptions of the vessels' damage, apd the Commission's
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Sffcitside thesiock]vesse1faanage mf’”laxm t6] appmximtel WhAtJLE was
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] - NingFtheVPanama: Cafall Commission's Authority to Adj ust_and
Paxtclanns!ForAVessel' Damage:::iHearings  Before the-Subcomm. on Merchant
Marm%gﬂ?heﬁes, 97¢h, Cong:“,‘;an Sess.” 17 (1982). (answers of Panama
Canal’ Canmssmnuﬁto questmns suhm.i.tted by Chairman Hubbard). Obvmusly

IR

then, examim.ng the period between 1940 and 1951 when the Canal’ s claim

Led LY

damacge report under subsection 3775(b).
'ﬁ e o R

Thﬁ-e arefor; t‘avn been, however, ‘étatuhory sc:hemes J.nvolvmg the
settlement of clamls against other agencies which are similar to sub-
sect:1m‘3775(b}.« What has been done under these schames suggests a pro-
cedure. which could be followed in disposing of the rla:.ms in question
here. Smce !payment of such claims would ultimately require the passage
of,.an appropnat:.on, the appropriationg process generally has been
followed when Congress has been charged with considering and settling

larger agency claims.

Military C!lau.rn:a'.i‘?ww and sim:. sr statutes .
TR ?ﬂ'}-

@i'lhe"mlfgry %ﬁiﬁ“\s@eﬁt ‘31029’5 C. 5 2733,L“;uthaorizes the sel:tlen'ent-.
of claims for? real"'and personal‘iproperty damage, : déath, v or, ‘personal
injurycalsed; by?E""‘menber or, enployee of -the! militaxy Gepartments or the
Coast Glard. acting within’ the ‘solipe of enploymnt or incident to;,
non-combat activities in sitiiatidns not ctghizable under’ the Federal Tort
Claims Act. Similar authority exists for claims against the military.
departments arising in foreign countries (10 U.S.C. § 2734) and c¢laims
against the Naticnal Guard (32 U.S.C. § 715). Until 1978, the Secretary
of the department concermed was authorized to settle and pay up to
$25,000 on claims under these statutes. For claims over $25,000, the N
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i cre ,&wﬁas authorized:to pay: first $25§‘000;zv-a:ﬂ then‘report:the"
excessitotthelCongres egfm Ats? coneideration%rwided he’, Considsred ‘the
clairﬁ%:to"be"”meritorims ‘and Gtherwise ‘covered' by’the! s*particular statute.
The" lufghagebwofﬁ;wm SiC.’§ 2734 was slightly different, authorizing the
Secretary‘gto&certiry the excess [over $25,000] to Congress as a legal
claim: fnr payment > Erom appropnatione made by Congress therefor * ok ok,

{d .\ . .

31&9"’5 M5k 304 theni3 fuTS C ] 7243) by{ nukingpenmnentindefr—
nikfjudgment appropriationfavailableftotpayXtheYexcess
procedurefwhich! the"n‘Tilitary Gepar tmentsfands/ e Comgress) folicwed]before
197Bmdismg otfclaims over'ISZSN”OOO (is instructive. JIheyprocessy:
ffici'é’l?%g;the}military aéparimentyconcerned Sub-
efditector? 3{:‘ fthe] Off [cefof! Managﬂnent?angigudget
ndic tha_‘lthe Departme i Fthe. statutonlir‘}required
T 1atimsconcemi‘n.g,a cla:. containin’é'?me“infcnnation“,;required
t-pefactl tj.obe”"'dhnitted to. thef»Congressmor#exanple, inithe]case
gnlairn'&the epartment'mletterﬁmcluded 'a”brief statement of
Fanount claimed '*a.ﬂount'f@_ilmd,’:’ﬁ'and theYamsintipaid as
P ju‘fs.c&“ gmua)‘ﬂmhe DiTectorfor, OMB!submitted a pro-
'posed appropriatmn request Sfor the,anbunt’f’gf t.he ‘ola still to be'paid
to-the Presxdent for&_hisr‘“éonsideration. Typically th “"ameunts ‘ofcall
.cYaims against;,*tl‘e Govem'entgrequi_ring congress;mal action, ‘both under
.mamilitmaim Act,and Under;,Other’ similar} Etatutes, wére combined
.-,.into afsingle appropriatlon request, prepared cwice a’'year °in conpection
with’ supplemental appropriations bills, ,,/The President would ask the
‘CongressTtoconsider the proposed request by letter to the Speaker of the
House an Ibpresentatjves. The Congress would then consider the-
President’s’ request through its usual appropriations processes and enact
an appropriation.

Generally, all of the Executive Departmnt materials mentioned were
mcluded 'in' Housé' and. Senate docu:rents. The appropriations were made in
lump~-Sum form and referred specifically to the documents. (See for
example, Public Law 94-303, chapt. 'XIII, 90 Stat. 629.) Once the appro-
priation was enacted, the Treasury Department issued a check made payable
to the claimant in the correct amount using the House and Senate
docmenta as a reference,

The Naticnal P.erozxautfcs:and lS‘paceA&#inistration also has a claims
_ statute, 42 U.S.C. § 2473(c){(13), patterned-generally after. the Military
Claims -Act, bdt to our knowledge it has never been used.

Judgments greater than $100 000 griov to 1977
Since May 1977 (Pub. L. No. 95-26 91 Stat. 61, 96), judgments

against the United States have been payable, rega.rdless of amwunt, from
the permanent indefinite appropriation established by 31 U,S.C. § 1304
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riordte enactmnt; j_
rer¥ nts?;inexcess of4$100r0g%rquired specific )
ALY ppropr.ations“for payment. .The Governient ! sYprocediire for
"]judgments agaipst{the United SEates of;more. than" $100 ;000¥prior to
1977 provide":'ganothe le H:7 way Of, analogy of a method for ‘disposing
of” out ide-the-lod:s claims ove 3120, 0 0. The procedures’ mrr-ssimilar
in principle'zto those 'lised’ to”di of claims under’ the Military Claime —_—

Act discussed?above ing’ that: the” tandard appropriations process was
followed Congress tw:]e these appropriations in supplemental appropria-
tions; ‘acts, The procedure is described in 5-162076, August 7, 1967; we

uuuuu

: : ) equ ongr 13 .
ar.propriation if;:a ‘claim.for, over%$120 000 f.or, vessel damage ocmr;ing
outside}theflocks? is;;;togbe"paid% suggest’”that a¥tprocess’ siniliar to
theftio diScugsed abovewbt followed iy Depending”on "Ethe degree*of over-
sigh_tﬁ'b"ur Comm.tte.e wxshes "to; exercise”}you could:first. investigate
mdivmual cla:urs, asiyou“‘did by conducting hearings in February, and
then’Make 'a' determination of the” -amodnt 'to be paid:to a claimant. The
result wwld be similar to an’ authorization ‘of appropriations, perhaps in
the form of ‘a‘brief report. Using.the amunt determined, the Comission _—ee
could then follow the“usual appropriations process as was done in
disposing of the two kinds of claims discussed above.,

4-’!"": . ES A IV NN
ﬁﬁe confeiréred informally with representatives“‘fran the Conmissmn and

The Office of Managemnt and’ Budget, and they indicated that these
procedires: would be in accord with their views as to how these claims
should be handled. The amounts to be appropriated could be aggregated
and :.ncluded in regular or supplemental appropriation acts or, if
desired, could be handled individually in a manner similar to private
relief legislation. .

Other statutes )
it

There are several other statuteswﬁat require specific

appropriations” for the' payment of certain types of claims, but they do
mot provide useful analogies £ your situation. We mention some of them "
here to be as responsive as possible to your request.

'.'m mi] itary deparﬂ%ts have sta%??rﬁy authg%rity to" settle L
adniralty claims The statuted are : 10 0.5} :C. § 4802 (Army), 10 U.S.C.
§ 7622° (N-\.-y) ,7und 10 U,8:C..§ 9802 (Air Force)..!'1f an award ig less
than a spe-c:ified amount ($1,000,000 “for-Navy, $500, ,000 for the others),
‘the departinent makes payment out of available appropriations. If the
award exceeds the specified amount, the entire award must be reported to
the Congress. Here, however, the Congress already has an available
mechanism which it could use to handle "excess" awards under these
statutes. The annual Defense Department appropriation acts include an
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: appropriation entitled 'Elaiﬁfie ‘Defense" which covers various’ other

claims”in addition’ to‘aﬂ'airalty ‘claims, and "excess awerda" could sinply
be included ‘in this” appropriation. sk . )

AN R L ;ﬂ&g . T hjostt v
. (ﬁ_ Uir;mtil regntly, gm Services]Commi tteesYseemito, haveghad
littleior S, irlyo’lwvgmen in'the'patenselCla ims?fa'éprq)ri tio :
Defense;Claims aﬁpropriationﬂs{’includedﬁ thesOperation" and Hamtenance

category. whichs: unt1l 1980 did, ot réquireyspeci f1C Authorization, In
that year,’ tlﬁ"?'law (10U, S.C.gs 139)"‘was amended to‘require specific
authorization for 'O&H:*appropnations begiming with fiscal year 1982,

“Thug, the annual Defense, ‘Depart.rrent” authorization acts now, include

Defense Claims (e.g., the 1983 Defense Department 'Authorization’ ‘Act,
Pub, L. No.:97-252, 96'Stat. 718, 723}, and excess awards under the
admiralty’ statutes wwld presm\ably be handled in sm:l.lar fashion.

) The Coasthuard also has an adniralty statute patterned aﬂ?{é;ﬁ the
Defense statutes, 14'U.S.C. § 646, with awards in excess of §100, 000 to
be reportednto the Congress. "Excess awards” under this | statute have
arisen so infrequently that there is no established mechanism for dealing
with them. The last one arose in 1979 and was paid under a specific
appropr:.at:.on included in the 1981 continuing resolution (Pub. L. No,
96-536, § 112).

'Dwo statutes-—42 u.s. C.Lss 2207 and 2211—provide for reporting to
Congress in, the case of claims resulting from certain nuclear or other
explosive incidents. To our knowledge, these statutes have not been
used, at least in recent vears.

Pl $ u ;.,

Undi.-hr 31 U"as C. s 3724¥(former1y 31 vt é@”c S 224b), the Attorney
General 1s authorized to settle certain clc-ums for _personal injury or

-property damage ‘caused by agents of the Federal Bireau of Investigation

not’, otherwxse ocognizable under the Federal Tort Claims Act. Awards are
to be certified to the Congregs for an appropriation. Awards under this
statute are small, limited by the statute to $500 in any one case, and
the Senate Appropriations Committee has concurred in a proposal by the
FBI to pay them from available operating appropriations.

Other similar statutes are 31 U,S.C. § 372% (formerly 31 U.S.C.
§ 224a) and 42 U.S.C, § 222, Both inwolve clairs for small amounts and
do not provide useful precedents.

) Source of fn%rds

1

'“AlthoughECongress cotild aporoﬁpﬁate mom.es Jt ESf \the?énxe%f?fm
of the Treasurf for: ‘the payment ofthe’tlaims in question, the intent of
the Danama Canal Act of 1979 is that"the Government should satisfy such
claims from funds derived from the Panama Canal ¢ ommission Fund estab-
lished by 22 0.S.C. § 3713, As explained below, Congress intended the
Fund to be the source of payment of all of the Commission's operating
expenses. This would encompass vessel damage claims including those
which must be submitted to Congress for its consideration pursuant to
22 U.8.C. § 3775(b).



B-206860

‘‘‘‘‘‘

’ T hanc Fyate wherrby t:hei,
of&operating Canaliwould be” mﬂletelfrl’d'overed*by the}tol), ;_:'I'col-
1ect : @Congress provided‘sthat ‘the GcmnissxonS’nusgprew'ribe]&ollsyat
rates calculated (_;g: produce’ revenuesftoYcovétfas nearly £ practicable
all¥coststor mainta; iniAg¥and. operatingathe Canal.. }}22‘0 g C‘#/sd?g'?(b)
2274 s”c"ﬁs 3712()} etablithes _the’Panaiia Canal Camiiasion;Find as a
separal:e ayaccount FinttheiTredsury ‘and?sibparagraph- (b;{‘provide &fthat all
tol;s;andl'é{her rece:pts ‘of: the:CommiSaion shall. be;’deposited into the
Fund:béginning qp‘pthefeffectiw ‘date of ‘the Act, October 1, 1979, 22
u. S.Cf?s§3712(c)(2) prohibifs appropriations to or’for the use of the
Carmisszon for/ any: fiscal year from exceeding the ‘amount of revenues
deposited 1nto£the Fund during that fiscal year plus umxpended revenues

from prew.ous years)

% Lt {i .“;‘rﬁn ; M ; . ‘ 4
Act‘doas not expresslyz atatea that . 3ppre iatmnq to or

tbouq_ e : LCRL,
for, the onmissmnb's'.iﬁsgto}result in;a debit to}ghe@md “orrin
otherfworosYfbelderivedffrom: the Fund 1t 1s’}'~1ear that"’that‘hs iwhat
Congress intended.%'rhefa‘cf’thata the Act recuires that tm4‘umxpended
‘balarice ofyrevem.lqeqs‘h@eposite’dg‘into theYFfandibé, taken into accdunt in .
detemining;thei' Nt ihich¥may be’ appmpri ated to the,Commission under
22 U.S"C”S 3712(a)(2), ind..cates an mtentlr.hat expenditures, and there-
fore appropriatlons, be 'made, from . ‘thelFUnd;/ In fact, this is what
Congress' has"done in Comnissmn approprlat;.on acts. (See, a.g,, Public
Law 97-102,; 97th Cong. 1st Sess., 95 Stat!f 1442, 1456; public Law 94-400,
96th Cong: 2nd-Sess., 94 stat. 1681, 1683/) .

ek a 73 ept i g Fen
xm gy i T N il e

%%ﬁé;pa %%E‘claims qs‘g%l damge?oéﬁlrring in: Canalﬁ?‘aters
constitutesyan, Sperating expense) payanlefout: of the Fund"’ﬁ;'rhe Fund ‘is
the - sourcefof: pajnént for‘goutszde-the-lcc}:sivessel damage;clazmsSEor less
than‘$120*000 ‘which’ thélcmmission is author:.zed ‘to set:tle.p In‘view of
Congress a.nl:ent ‘that’ the’ Conmissmn 8" n::perations be® self-supporting, the
payrmnt source for such’claims’ over $120 000 should be’ the same even
thotgh’ congressmnal consmerat:ion is r‘equired for their settlement.
With this intent in mind, w2} conclude '-.hat Congress included the congrea—
sional consideration requi.rement in the Act not to, in effect, serve as
an authorization for appropriations fmm the gereral fund of the Trea-
gury, but so that it could directly o:\ntrol and maintain oversight over
the Commission's larger claims paymants from the.Panama Canal Commission ~
Furd.

] .

We have conferred informally wi{:h the Comiss:.on ‘and with OMB and
both agree that outside-the~iock veissel damage claims of more than
$120,000 which Congress considers should be satisfied with appropriations
from the Panama Canal Commission Fiund. As part of its accounting
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procadu}re;l;designed to":%insure th%t tolls oaver oﬁ%ﬁﬁg ‘éxp"é’%ges,&the

Commission has) established a reserve for marine”accidants which’ includes
an amount estimated:to cover settlement of the claims™ it must submit’to
Congress. We note parenl:hetically that we have previously endorsed this
procedum as being entirely consistent with the self-support concept: 1/

Acoordingly, claun.s agamst the Cmnussion for more than $‘!20 000
for vessel damage occurring outside the, locks which must be. suhnitted to
Congress for its oconsideration under 22 U,8.C, § 3775(b) should be dis~-
posed of by the enactment of gpecific appropriations for payment of
amunts deemed proper, such payment to be derived from the Panama Canal
Commission Fund.

Sincerely yours,

Vidhs. ] e

Acting ComptrollerVUGeneral
of the United States

Canal Comm; ssi,s?Au rityato: Ad;usti*and Pay Claims’ for' Vesse
Damage; The Ccnmission s Acoounting Methods in Setting Aside Toll

“Revenues to pay Claims;_ and the Status of Pendg;' Vessel Damage
tlaims: hearing Befcre the Suboamm, on Panama Ca ter Continertal
Shelf of the House Comm, on Merchant Marine and Fisheries, 97th
Cordg., 2nd Sess., 110 {1882) (statement of International Division,

U.S. General Accounting Office).






