i 1 [ N

.
. ) - .
] N . - . ', ., ! »

' ' ' 1 '
cumwnot gcmsn:\u OF THE um'rco m'mm I
WASNIN&“UH D.C, zml *
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- JUR 21 1979
The Honorable John D, Dingell %o uu -~
Chairman, Subcommittee on Bnergy %0 avgqy
and Poyer 4y ¢, e |
Committeo on Interstate and Publy, g
Yoreign Commarce o 3 -3 og .
House of Representatives me 0 A < . o , a

Dear Mr. Chairmam . Xy |
m 3 . b X
'l'his is in rﬂspon qjto your recent requeat or ouit ppinion on
thei legal authority of the’Governor efSouth-Cérolnar-oi-alany-State
off ; to impobe Jimitationg on the use of a licensed, ortvately
owned, low-level puclear waste burial facilitﬂ You rofor to a letter -
from the Hooratle Richard W. Riley, ‘Governoi of Soutt} Caroling, :to
.Chairmap Joseph M, Heandrie of the Nuclear Remjlatory (fommission,
regarding the Governor's action in imposing certain limitations on the
use of such' a facility at Barnwell, South Carolina, You agk that we
review this lztter and provide a report encompassing the ipplicability
of the Ato tn By Act of 1954, as amepch as well as.provisions
of the app, icable icense, regulations and State statutes under which
‘tho licensq muy have been issued, - TN -
* : "\
You usk us to consider apecxfically whether there is any lﬁgal

v basis for tt\e position that: | - . .
. i ' ! ‘ :"
i - ", 'Iha Chem Nucleav facility ut Barnw 11. South 7“\ L
o , . Cprouna, or any ‘waste burial faciltﬁr, was Y
, _ lizensed to handle wastes from either (i) a

i particular region of the country, or (ii) from
' a upecit‘ic geographic area, " | .
"2, The Governor or any state offictal has the authority
to establish monthly or annual limitations on the

" volume of waste received by such a facility, and -
: if so, what criteria is used to establish such a
‘ limitation?: ‘.'

'3, The Governor or any state official lins the authority
to exclude waste which would moeet the oriterla
which the facility was designed to accept from
apecific plants or a particular category of plants,
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"If any of tl:e above mentionad autnori*iea are based upon the
Governor's exercise of # state law in liconsing a facility ul\zlnr the
State Agreement Program, I ask that you provide an opinion as'to how
such actions comply with:Scction 274d(2} of the Atomic Enevry Act of
1954, as amended, which requires that a state program be ‘.ompatihle
with the Commlssion's pv\ogram for the regulation or such rnateriala..

Governor Riley's letter to Chairman Hendrie, dated Aorll 19, 1979
referred to the nuclear reactor incidznt on March 28, 1979, at the
Three Mile Island (’I‘MI) commorcia,l nuclear powey facility located in
Panngylvania, The Governor said;

"'wWe recogniza. as you\ do, tha* substantial amount of
radioactive waste will le generated from the decontamni -
nation process at Thre¢ Mile Island (TMI); furthérmore,
that potential unscheduled shut-downs of reactors'to -
asuess systems and iner.)rporate modifications basud

on the TMI experience could also produce quantitics

of low-level waste in e: e ess of normal amounts for

the industry. ‘ g

"As you' are aware, we hx ve in ouv State the only ormrat-
ing commercial low-leyehb\u'ial facilit{ in the eastarn

th my staff and
My, Heyward Shealy of ! th South,Caroling T)epartx‘neut
of Health and Environn ent&al Control to rev{ew the cur-
vent status of waste buz'ial activities at the Chem-Nuclear
facility in Barnwell, bouth‘Carolina.

L 4 . \ ‘ ,r‘\“.

"(‘hvrently we are reca!vin‘g approximately 90% of the
low-level waste generajed by operating power réactors, -
fuel fabricators, and institutional applications 1n this |
country, What was inténded ‘o be a regional lacility

to handle the low-level waste for the southeastern and
southern region of the country has, in fact, become a
'national! facility for virtuauy all the low=-level com-
mercial waste east of the Rocky Mountains, - Finally,

it is anticipated that for the first six months of this
calendar year, shipments to the Chem-Nuclear facility
will meet or exceced the monthly average (200, 000
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cublc feet/month) based on our total anpual volume:
limitation, Busecd on thrse considerations, I have
concluded {hat our volume limitations for the Chem=~
Nucleayp facility should bo lowered, Under these
ocircumstances, it is my opinion that our waste
management program can not accomodate the excess
wastes from TMI or from any of the unscheduled
reac, * shut-downs, "

Regulatory Background |
The Nucléar“ReguldtSry Commission (NRC) was established as
an inﬁd/ependent regulatory commission under Title II (section 201)

of th¢ Ener eorganization Act of 1974, Pub, L 03-438,
48 Stat, 1233, léi%ﬁ%ctobermm‘&m 841, NRC
recelved the licenSing and related yegu fanctiony of the

Atomic Energy Commisaion (AEC), which was abolished (sec-
tions 104(a), 201(f), 42 U.S.C.‘ §§ 5814(a) and 5841(f).

Under section 161b of the Atoﬁiic Evergy Actof 1954, as amended
(42 U.S.C, § 2201(b)), NRC, 48 successor to AFC, is authorized to;

Yestablish by rule, régulation, or order, such
. standards and instructions to‘govern the posges- . . =~
sion and use of special nucleanr material, source
~material, and byproduct material as the Com-
mission may deem necessary or:.desirable to
promote the common defense and security o.

. to pro‘ect health or to minimize danger to life
or property," = - R
« o ‘i" VL T """\ "’.‘_1;«%}_ _,."'.'.“,-' '; S
_ The Atomic Energy Act, of 1954 was amended (by sectioh i of -
Pub, L,_No, 86-373, September 23, 1059, 73 Stat.  688); ‘to add : *
new section 274 to the Act, to provide for cooperation with States g

(42 U.S,C, § 2021), This sectionwas amended in"part by sec-
tion 204 of The Upanium Mi{ll Tailings Radisition Cantrol-Act of
. 1078, Pub, L. No. 95-604, Nevember 8, 1478, 92 Stat, 3021,
o 8036, Secl{lon 2021 of Title 42 currently provides in pertinent
part as follows: i - s .

"(h) Except as provided i Hﬁbééctiqln'(c) of this .
section, the Commission is authorized ;go enter into.
.agreements with the Governor of any State providing
for discontinuance of the regulatory authority of tha
Commission under subchapters V, VI, nnd VII of this
. chapter, and scction 2201 of this title, vwith respect
to any onc or moare of the following materials within

the State-- .

‘: . ' * n:’ -
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'"(1) byproduct materials as ,dcfihcd'ih; section
2014(0{8) of this title; Co

"(2) byﬁfoduct matorials as rl":;fitied in section
2014(c)(2) of this title;

"(3) source materials;_

|'|(4) special nuclear matuirials in quantities not
rufficient to form a critical mass,

"During the duration of such an agreement it is iécognized
that the State shall have authority to regulate the materials
covered by the agreement for the protection of the public
health and safety from radiation hazards, "'

* % * % *

. .

"{d) The Commission shall enter into an agreement under
subsection (b) of this. section with any State if--

. ' . % * *

'(2) the Commission finds that the State program
. ¢ 18 in accordance with-the requirements of subsec-
tion (o) of this scction and in all other respects -
- compatible with the Commission's program for -
the regulation.of such materials, and that the State
i program is adequate to protect the public health

i - and safety with respect to the materials covered
| by the proposed agreement. ‘
! * * x * EE

v T R L T UF H L ST \“’s‘ SV
"(j) The Commission, upon its '})wn? initiative after reasonable
notice and opportunity for hearing to'the State With which an

. agreement under subsection (b) of this section has become

. effective, or upon request of the Governor of such-State,: -

' mauay terminate or suspend all or part of its agree:.nent with
the State and reassert the'licensing and regulatory authority
vested in it under this chapter, if the Commission finds that

(1) such termination or suspensioii is reyuired to profect’

the public health and safety or(2) the. Statc has not complied

with one or more of the requirements of this section. The
Commission shall periodically review such agreements.and

actions taken by the States under the agreements to ensure

compliance with the provisions of this section. "

¢ —4‘- -
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- An agreement, offective September 15, 1969, betwacn AEC

and the Govarnor on behall of the State of South Carolina was exe- - .
cuted pursuant to scotion 274 , It reciled AEC'{ jinding that'the State
program (or the regulation of materials covered by the agreement '

' was comyatible with the Comminsion's pirogramn for the regulation of
such materials and was adequate to protect the public health and
safety, The agreement discoptinued the reguletory authority of AEC
in the State of South Carolina for byprodutt materials, source ma-
terials and special nuclear materials in quantities not sufficient to
form a critical mass, as provided in section 274,

The agneément provides in pertinent p.é.rt as fo}ldivs’:

"Article V,, The [Atomic Lyergy} Commission will

use its best ef{orts to apoperate yith the State and other
agraenfent States in the formulation of standards and
regulatcry prograras of the State and the Cominjssion
for protection against hazards of ‘radiation and to assure
that Gtate and Commission programs for protection »
egainst hazards.of radidtion will be coordinates and
compatible,, The State will use its best efforts to
cooperate with the Commission and othey agreement

: States in the formulation of standards and regulatory
programs of the'State arnd the Commisaion for protection
against hazards of radiation and {9 assuré that the .
State's program’ywill continueto: b¢ycomputible; with
the program of the Commission for the regiliition - -

. of like materials,: The State.and the Commission will
use their best efforts to keep each other informed of
proposed changes in their respective rules and regu-
lations and licensing, inspection, and enforcement
policies and criteoria, and to obtain the comments and
the assistance of the other party thereon, :

T ‘ % * * *

. . "Article VII. The Commission, upon its own
initiative alter reasonable notice and opportunity for
hearing to the State, or upon request of the Governor
of the State, may terminate or suspend this Agreement
and rcassert the licensing and regulatory authority
vestedin it under the Act if the Commission finds
that such termination or suspension is required to
vrotect the publi¢ health and safety.

v =0
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"Article VIII, Thia agreement shall become
elfective on September 15, 1969, and shall remain in
effect unless and until such time asg 1t is terminated
pursuant to Article VII, "

State law in South Carolina provides {or agraements tc take
over certain activities of the IFederal Government as follows:

| D . | , o
"(a) The Governor, on behalf of the State, is
authorized to enter inlo agreements with the IFederal
Government praviding for discontinuance of certain of
the'l'ederul Goverament's activities with respzct to
radiation sources and the assumption thereof by the
State toward the end of instituting and maintaining a
regulatdry program comnatible with the standards and
regulatory programs of the Federal Governmant and
consonant insofar as possible with those of other
ptates, ' South Carolina Code .rmmatated, § 13-7-60

(1976)0 —\{C' . ‘ i

Under State law, the Department of Health and Envii onmental |
Control is designated as the agency of the ‘State which shall be respon-
sible for the control and regulation of radiation sources. This statute
further provides in pertinent part for the following duties of the
Department: i : |

g . '(2) Develop and conduct programs forithe control,
' surveillance, ‘and regulation of radiationjsources, not
| inconsistent with those prescribed by thej U.S. Atomic
N 'Energy Cominission, and with due regard for controls -

and regulations in effect in other states., )

'(3) Formulate, adopt,-promulgate, and repeal rules
and regulations relating to the control of ionizing radiation,

""(4) Issue such orders or modifications thereof as
may be necessary in connection with proceedings under
this article. '

R P,

* % g ¥ ST

"'(8) .% % * The Departmznt is authorized to provide,
by rule and repulation, for the licensing or registration
of radiation sources or devices or equipment utilizing
such sources, Such rules or regulations shall provide

; for amendmant, suspznsion, or revocation of licenses,
| % %! Id,, §13~-7-40. '

-

-6 -
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Emorgecy powers of tha De"‘%“wand ﬂ’\ 'S (_(;—0—*02’

EW:}I are provided as fnllows; C

- "Whonever the Depart;nent finds that an emergency,

as hercinabove defied, oxists requiring immediate

action tu protcet the public health and safety the Dipart-

ment may, without liotice or hearing, issue an order .

reciting %m existence of such emergeincy and requirving

that such action be taken as is necesgary to ' meet the

emergency, Notwithstanding any other provision of law,

such order shall be effective imrediately,

-
- P
e
-

- . ' ' Ty TS X A
~ "Any person to whom such order is directed shall
comply therewith immediately, but on‘upplication to the
Depzriment shall be afforded a hearing within thirty
days, Or the basis of such hesaring, ‘the ¢mérgency
order shall be continued, modified or: revoked ywithin
thirty deys after such hearing," 1d., § 13-7-50, L
. A regulation of the Department provides that a specific license
authorizing a proposed activity' may contain such'Gonditions end limi-
tations as-the Departmant deems appropriate or néceadary, . Further,
the Departmant may incorporate at tirne of issuance or thereafter
additiopal requirements and conditions withrespect {0 the licensee's
receipt, - possession, use," and-,tpaaner.ot;;,avqio‘agt{'ge f. jaterial 'sib-
ject to the rules’'as it'deeins appropriate Q) necesbary in‘order to
protect bealth or,tc?ﬁ_‘g‘! imize danger. to lifz and property.. .Fmgp o
Re jons h: Carolina; ;GI;GWW’.'(W 16)::; Addi-
tionally, the regulations state that Each {icense aa_li,fj;g ‘pursuant to these
regulations shall be subject to all the provisions of thé'Act [1976 Code, -

L]

. sections 13-7-10 to 13-7-80), and to all riiles, .regulations, 'and orders

of the Department, noy or hereafter in effect':(Id., FHA 2,10y 'and that = =
the terms and conditions of all licenses/are subject tofemendment, - o
revision or modification, Id., RHA 2.19, ;Also, any license may be | ,
suspended or revoked because of amendments to the Act or because -

of rules, regutlat.i‘ona'and ‘prd'er"a issge_d Eyrgthe Depaf:‘:pgnt;.; - Id, :. -.pa..b-bo'ba

. " ‘The Bureay of Radiological Bealth (a unit of South Carolina's,. 3
.o Department of Health ant Eavironment Control) issuefl the current: 20

A . ., 0
radioactive material license for Chern-Nuclear Eﬁ%lnc.; ‘ﬁ_"*bl
(Chem~Nuclear), Barnwell, Souti Carolina, on Déocomber 28, 1978.
It expires on December 31, 1981, It is specilically subjsct to ' "

~applicable present and future regulations of the Dzpartment and to

the conditions stated therein. | Y

The licehse proyides that radioactive material,. except special '
nuclear materiai, muy be stored and disposed of by burial at the

*
L
R
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site (Cpndition 5), "Wuate ahall be recefved and disposed of ata .~
rate ofi2,1x 106 cubic feet per year and shall at no time exceed

2,4 % ll) cubje feet per yoar total for all wasto received. This con-
diiion fihall become effective November 1, 1878," (Condition 19,)

The 'li¢ense also provides that "Radioactive wast ) containing tran-
suranit elements shall not be buried at the site * * * ynless the con-
centration of such elements is equal to or leas dh-an 10 nanocuries per
gram of Rndioactive waete. (Condition 21 ')

F‘e.c:tua1 Background

In ap, article entitled "Why South Cacolina Said \'o". which
.iton Post on April 23, 1979, Governor Riley
explained his lefter o Chairman Hendrie, Aftor indicating that hie
Siate is now receiving up to 90 percent of the low-level commercial
nuclear waste generated in the United Statee, he eaid that:

"'I'ﬁie eituation was illustrated dramntically for
the citizens of our state by the Pernusylyania .nuclear
accident, Within a week after the incident occurred,
plane:were underway to.dispatch the firat of what
would have become a continuing.convoy dfitrucks "
bringing waste to be buried in g\ur state,

“Prelimiuary estimates indicated that ti e disabled
reactor would generate waste amounting to 91most 50

percent of the total volume our state recei'.red in all R
.of1978 . o _. e

R (X wae for this reason thet X wrote laet week 10 the
Chairman of the’ chlear Regulatory Commisgion indi~
cating thaet South Carolina would not &ccept any of the,

© waste from the damaged Three Mile Island unit '

N2
'In order to determine the circumetances or the refusal oi’ waete

| from the damaged TMI unit, we: informally contaeted ‘NRC and State

officials, anE} senior' employees of Chem=-Nuclear, " We were told that
prior to the‘{ceident at TMI Unit 2, routtne nuclear wastes were
received fron: this unit and from Unit 1, some of it pursuant to a
contvact butyraen Matropolitan Edison, which manages TN, and
Chem-Nuclear, and some based on the willingness of the Barnwell
facility to accept otherwise proper shiprments of niuclear waste from
-my eource according to an established fee schedule,

. .

nan
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We were told tha‘c two truokloads of waste, possibly including
those resulting from tho aceident at TMI Unit 2, were in the course
of tzing transported by truck to the Barnwell waste disposal slte before
the Governor's statement to NRC, - During 'this iime there was a tele-
phcne coaversstion which ineluded I\'IetrOpolitan Edison officials,
the Chem-~-Nuclear Vice-Prelident in chaxge of the facility, anc

the Chief of the Burcau of Ra.liological Health of the South ‘Carolina
Department of Health and Envlronmeutal Control ‘According to
accounts, Metropolitan Edison did not know thvhexact contents of the
shipments and therefore could not certify that they met Barnwell's
disposal standards; in particular, that the waste/did not exceed the .
limit, set by Chem- ~-Nuclear!s i‘cense, of 1¢ nanocyries of: traneuranic
elements per gram for radioactive waste. {\\.

As a result of the conversation, the ahipment wao rerouted to the

Washington State facility which can handle transurani¢ wastn. The

next duy, the £hem-Nuclear manager was told by the Chief of the

Eureau of Rrdiological Health that no wastes.were to be_accepted

from Unit 2. 'This order:is atill.in effect.” Shipments ccntinue to

be accepted from the undamaged TMI Unit 1, Acoordirg toithe Bureau

Chief, there have been no further orders, regulations, améndments

to license, etc, relating to the acceptence of nuclear waste at the

Barnwell site, He said that later analvsis at the Oak Ridge, Tennessec,
. ~Federal nuclear facility showed that material from the #2 Unit did |

exceed Baraiv qll'e license limit, | y

'“1 . .;..1..‘ ;‘Jﬂ, "'. ; ; . ‘n‘\
T H. . - f.,‘_ " 1\ A ' (N

Aocording té.\ the Chief '0f the Bureau’ of Ra2olo lcal I-Iealth
there is at present no' monihly Tesiriction e re.oep-
! tion of waste, although Chom-~Niclear has tried to even the flow at
an average of about 1/1¢th of the yearly miacimum for each month,
He -said that he had suggewtnd the use of othor awaste disposal sites,
I in Washington'State and Névada; becaiit 13 o*‘ {lrg increased volpme
of 'wastes being genevaied, Howevee, J o Sh \uNuclea‘ lidcmz.e'e |
annual ma*:imum reetriction ie unchangeo NA 1 M i ‘«' g
. ‘- ' / ' :
. Prior to the November 1978 ameno}nent cf g""i E&rnwen / ¥
o operating license, there was a morijily limit ol 130‘; 000 cubic ;{. v
- . feet, This amgs ut was increased to\2 4 millio ~euble feet per ybar
~ (200, 000 cubicfeet mont‘ﬂ rate) be\\ause of an in_;*rc D {r.,. in the utili-’
zation facto; .“from 4.5 to 7 5, applicable to space'infiach trerich - .
used for storage and also because of the purchase of 4 ‘additional T
acres, R -
-"""1" - | e g ] ‘ |
. ‘The yoarly umou\\t is bag? :lrm Pro; qttﬂd use or tho ei;e uﬁtxl
abbut 1993, rAt-that time there will have been accumulated! 'v‘"*nd of
about $21 million for perpetual care, This amou’it is derived fr/.m\ -
the burial fees, An cconomic study w.niol\ was done 5 years ag,. g £
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said to have shown ihat sbrczféing out 'the utiliz‘dtidn of the rite over a
number of years in this fashion would provide adequate funds for its
care after the site was closed, Lo

L]

.Analysis-

" Under section 274 of the Atomic Energy Act, as amendad, AKC,
and NRC as successor of AEC, is empowered to enter into agreements
with individual States providing for the discontinuance of the '
Commission's regulatory authority regarring byproduct material’,
source materials and special nuclear matesials in"quantities not-
sufficient to form a critical mass,. This section was "intended to
encourage States to incraase-their know'edge and capacities, and to
enter into agreemants to assums= regulatory responsibilities over
such materials, "' Further, "The intent is to have the material
regulated and licensed ¢ither by the Commission, ‘or by the State
and local govérnments, but not by both," S. Rep.-No. 870, 86th
Cong. , 1st, Sess, 52 (1969), The agreement, effective September 156,
1969, between AEC and the.Governor of South Carolina, recited the
required finding and -discontinued the Commission's authority. in
the State of South Carolina under the circhmstances specified therein.

 South Carolina now hiis exclusive repulatory authority over the
materials covered by the agreement, The currcnt radioactive material
license issued by the Department's Buraau of Radiological Health to

Chem-Nuclear for the Barnwell site, on Dacembesr 28,.1978, is speci-

fically subject to conditions imposed by the Department. These con-

ditions include an annual limitation of 2.4 million cubic feet for waste

received at the site and a prohjbition of storage. of radioactive waste .

containing a concentration of transuranic elemqnts in excess of 10

nanocuries per gram, '

' Based on available information,” we believe that the oral order .
of the Chief of the Bureau of Radiological Health to Chem-Nuclear,
denying access 10 the Barnivell facilitit fof“waste from the damaged
TMI Unit 2, as well as the rerouting of two truckloads ol waste from
TMI, weré based on the inahility of TMI officials to certify that the
10 nanocuries limit for traasuranic elements was not exceeded. This
appears to be entirely zofisistent With the license requirement and
State pownrs in the circumstances, We }ave been informally advised

“that NRC does not consider such action as incompatible with the
Commigsion's regulatory program.

~ Based on the foragoing, your specific questions are answered
below. Formal zomments were requested from NRC. However, o
avoid delaying ot~ response to your inquiry, it was necessary.to
prepare our reply without waiting for NRC's response, which we
have not yet receivet. R
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Question 1, There are scveral radioactive waste sites located
in variouy aveas of the country which are no longer accepting waste,
However, the Barnwell Chem~Nuclear facility's license does not limit
the reception of waste vo that originating in a specific region or gco-
graphic area, We are unaware of such 2 limitation for either of the
other two operating sites, Nevada and Washington,

Governor Riley's position as we understand it, is not that
Barnwell is not licensed to accept wastes [royn certain regions or
areas, Rather, he rdfers to geographic distribution to point out that,
in his view, South Carolina cannot accommadate at Barnwel] the vol-
ume of nuclear wastes from the lavge area it row serves !n addition
'fo excess wastes from unscheduled reactor shut-downs,

‘Question 2, Under the agreement betveen AEC and South
Carolina which establishzd the exclusive authority of the State to
regulate certain vadloactive materials in order to protect the public
. health and safety, it appears that the Staté'has authority to impose
annual or monthly limits on the receipt of waste, if these limits are
reasonably rela{d to the public health and safety or otherwise con-
sistent with the general police powers of the State,

The limitations now in effect appear consistent with the South
Carolina Deparimeéat of Health and Environmental Control's legal
guthority to regulate the disposal site,  The annual liniitation, ,
according to State officials, was designed to use the site's storage =
capacity most efficiently in termy, asg described above, of sufficient™
funds for perpetual care of the facility after additional astorage ceases. -
Certainly, there is an interest, in terms of protecting the public
health and safety, in providing a means for perpetual care of the
. Barnwell facility. , -

- —— -

Ve

Question 3,:: It would appear that the Governor, or any other. - .
State official would not have authority to exclude waste meeting the '
criteria for which the disposal facility was dgsigned,:solely be- " '
cause of its origin at a speeific plant or category of plants, in the
absance of/a reasonable relationship between the exclusion and the
public health and safetj’, (The: State’does have. authority, where the
public health and .(safety are ',cgr"ﬁérned,’ 1tio‘ take any nece_s;sar): acﬁon
in an emorgancy (§§ 13-7-50 Soutl) Carolina Code,” supra), .as'well
.as to.modify licenses as'ftTElEéfﬁE“!’ﬁé'ccasary (5§ 61-6§r RIIA 2,9,

' Sg_g_t_l__l;cai'olina Rules and Regulatiort *supra.)) The Chem-Nuclear -
licende iSsucd by the State oﬁ JSoutl.,“,if'.nﬁ ina contains no limitation - .
regarding the origin of waste from a specific plant or category '
of plants, ! 'As discussad dclow, the basis for the exclusion which »
took place was the possibility, later confirmed, that the wauste . a
" wxceeded the limitation in the license on concentrations of tran~ -
~ suranic eiements, ' ' |

-1 -

. L

" . \ . , « .' "“ .. L



B-194786 K

Your final question is’ concerned with how any of the State
actlons roferred {o in the prior larce questions would relate to
gection 274¢(2) of the Atomic Energy Act, as amended, which ad a
prerequisiie for agrecement to discontinuance of NRC's regulatory
authority in favor of State regulation, requires that a State pro-
gram must be found compatible with the Commission's program
for the regulation of such materials, '
Bl )
In accordance with seution 274d(z), the 1969 agreement

between AEC and the Governor pf South Carolina was based on the
Commission's finding of corrpatibility, In'the event of.changed.
circumstances, section 274§ of the Atomic-Encrgy Act,’ as amended,
permits NRC on its own initlative, after reasonable notice and oppor-
tunity for a hearing,. to unilaterally terminate or suspend all'or part
of the State agreement and to reasserti its licensing and regulatory
authority., This action is to be supportied by a finding thnt it is
required to protect the nublic healih'and safety or that the State has
not complied with the one or more of the requiremonts of Bectlon 274,
Senate Report No., 870, previously cited, .states th:zé this provision

“"represents a reserve power to be exercised only under extraordinary
circumstances, " ({p, 55 )

; (3 .

Tbus, whether the State's GXL-I'(ﬂBG of authority is compatlble
with NRC's program is a matier for NRC to, determine,*in the firs
jpstance, As ye said, we have'not had the bénefit of NRC's vlews
in responding to your inquiry, ‘However, we find no basis, in the
present record, %o conclude that the Statei cted in a manner:.
incompatible thh NRC's program fon regmhtion of.these maierials.
Specifically, as to the annual limitahon ‘on theé*\rolume of waste
receivcd at the Barnwell facility, it-does. not appear that this limi-
tation contravenes any NRC regulatory program proQisions or is
otherwlae incompatlble with the Commlssion's program,

In the Governor's e:.planation of hls actiou in the Washington

Post, he referred to the letter; to the Chairman of NRC a3 Indicating o
That South Carolina would not accept any of the waste from the . ..
damaged TMI Unit. The Govarnor's remarks in the Post and the

. letter refer to anticipated shipments in the first 6 months of this
calendar year that would meet or exceed the monthly average of , ‘
200, 000 cubic fcet based on the total annual volume 1dimitation and
also to preliminary estimates ‘hat the disabled reactor would .
generate waste amountiing to almost 50 percent of the total voluine -
that the Barnwell facility received in 1978,
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However. notwiths!anding the G:wernor s statements. it
appears that the denial of the :eceipt of waste from damaged TMI
Unit 2 was based either on the failure to certify that such waste did
not exceed the transuranic concentration limit for the facility or
on the fact that such waste did exceed the stated limit. Such a
limitation in a license does not appear to us to be incompatible
with NRC programs,

Therefore, ‘under the present State restmction ap licable to the
Barnwell facility, it appears that waste from the damaged TM reactor
would be acceptable if it otherwise mat the license requirements,
including annual volume and concentratmn of transuranics.

However, in the event tbat D‘RC believes that the current
restrictions or possible future changess in thé Barnwell,.South -
Carolina site's operating license are incompatible with its pro- .
grams, it may proceed under the criteria established in section 274j. -
to reinstitute its authority in this regard in the State of South Cerolma._

We hope that our comments have been of assistance to you.'

?

Sincerely yours,
MiLTU} LOCOLAR

Acting Comptroller General
of the United States
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