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UNITED STATES GENERAL, Accounting OFFICE 10,301
WASHINGTON. D.C. z20r4p
QFiicE oF GENERAL Counsey Bo not miake avatlable to publio readinp :ug_h,
B-191440 PAY 25 ]9{9

Mr, Willian R, Foley, Director
Administrative Offive of the United States Lourts Pce oy 3¢
Washington, D.C. 20544

Dear Mr, Foley;

Yo ';g;;;;;€§5tha we reconsider guy decision B~191440, July 19, 1978,
denying ef-myder’ U,8,0 82h~11to.neheccﬁ;§gggell a8 deputy clerk
of & U.8, District Couyroms %‘%z;&mamg-mﬁ% l{;;;f have d};‘éig’ed.
based on additional information Which the Clerk of the Coyrt provided at
our request, that, fop the rensonyg get forth helow, we will arant rellef,’
While we.still.believe there wasg negligence, we are unable to place To—
oPonsibility for the logs definitely on eitpey ¥&, Bunnell or her superior,
M3, Norma Blackmon because both operated from the sane drayer and ugeq
the same vault, However, yrit) regard to - the broader 183ues, you raige
aboui the liability of ap ancountable officer, e gre wnabie” to change

- our position, for veagong discussged below, Y :

" We hased our o}iginal d&ﬂigl of relief on the unQefsta;ding that

Ms, Bunnell ywag aceountable fox the fupgs and tras in s0le charge af. them,
We faund that Ma, Bunnell_Waa deuligent in'failing ta . follow tha internal
Operating protbdure‘which called for her o placelthe-fpnqd in“the'vaplt
which wa8 provided ag soon ag she received them, and i fuiling:to 1o¢k

N .’ - e
i Each employse charged with custody.of Government funds.shénlg have
exnlusive control’ over the funds.‘ (With respect td‘cashiera 1n‘thé“cxecu~
tiﬁe'branch, thia' principle 1z incorporated in gection 0402 of 'the Trea-
Bux'y Department'avﬂﬂanual of Procedures ang Instructio ' rg!
(1876), and Would seem to pe fundamenta) to aound cagh control'practihea.).
When the cashier hasg exclugive control, it ig reasonable to hold him liable
when an unexplained logg occurs, However, Mg, Bunnell did not have exélusiVQ
control over these fungs 8ince both ghe apg Mo, blacknon operated from the
Sane drawer, depending only on which one Was available.tq conduct q partlicu-
lar transaction, [ effect, each wag an accountable officey for a portion
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" able offlcer is an insurer of public funds in |}
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of »h? funds, This arrangement, which, as noted al 6§e, was contrary to
sound principles of cash control, precludes the vﬂxtnite placement of re-
Aponsibiljty for the shcrtage in this case, Bee'B-1 8238QL__2;11_21¢ 1975,
Under suq1 circumstances, although it is clear that Wh*re was negligence,
we are unahle, because of the administrative laxity in Ffundhandling pro-
cedurvs, to assign respoasibility for the loss tvo elther rlerk., Id.,
Accordingly, Ms, Bunnell is hereby relieved of ltability.‘ 11h

custody, You suggest
that this rule vas legislatively overturped byWublic Law No, 92--310,, which
eliminated the requiriment for surety bonds for accnuntable\officers. Yoy
say in addition that the implications of our decisicu for court clerks are
most serious because the clerks are uninsured, as a result of the diacon-
tinuance of position bonds, and would have to use their own funds to pro-
cure adequate surety honds, This, you say, would be a heavy financial-
burden for them, ' L

More geneyally, you question the basis fo:%;pﬁ rule that an account-

N . - L]
' , . ' Tt

We addreayied the sam argument in ouy dectaion, Peraonal Accéuntability

of Accountable Officers,S4 Comg: Gen, 112 (1974) We pninted out\that Pub- |
1ic Law No, 92-310 expreasly says that “?FE personal financial liab \lity to
the Vederal Governmant of such employees and personnel [that 1s, thoae ‘
formerly required to have surety bonds] shall .t be affected by reasan of
subsection '(u) of this section [eliminating the bending requirement).'
Accordingly, we cannot agrel with you that "the theory that an accountable

.officer 1s the primary insurer of public funds in his cuatody can no louger

be valid." - |
. Y

In fncu tire exposure to risk of an accountable officer hefcre and
after enactment of Piblic Law No. 92-310 is esscntially the same. The
bonds were not. Jnsurance policies for, the protection of the acnountable ,
officer but vere for the protection of the United States, Under the former
system, when the United States was. compensated for a loas by, the bonding
company, that company  succeeded to”the rights of the United States and
hence could seek reimbursement from the bonded accountablc officar.

We see no reason why the presumption of negllgence whiuh is applied
by us in cases of this sort denies due process of law to accountable officers,

-as8 you contend, It is a rebuttable presumption, n«t’a conclusive one, and

therefore merely shifts the evidentiary burden to the accountable officar.
Ve refer you to the discussion in the enclosed letter to the Administrator
of Veterans Affalrs of a similar argument.,»B-167126, August 28, 1978.

(That letter also discusses the basis, in judicial precedent, Lor The rule
that an accountsble officer is an insurer of the funds in his custody. In
his letter to you, a copy of which you forwarded to us, Judge Dupree ques-

tions the basis for that rule,)
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The Supere Court decisions which you cite 1n this connectiop roquir
in essence, that before property ia taken, there must be opportunity for a
hearing, But those rases involve ordinary debtors, naf; accountable of ficers
of the United States yho, as insurers of the fupdas in their custody,
must keep those i;gﬁéyaafely and return them intact to the Covernment wher
U

o ordered, See S.C 541 (1976),

——

~ Y )
Under the relief statuts applicable herein\ 31 U,S.C., § B”a--oll it is
the head of the departwent (or establishment) wh 8 to make findings and
determinations with respect to a physical loss o) deficiency of Covernment
funds in lils depavtment and it is ha who can recommend relief, We cannot
grant relief without such a recomheritation. The role of the General Account-
ing Office is to decide whether we copncur with the establishment )ead's
determinations aud yecommendations and, Lf so, to grant relief, Cf course,
this Office must exercise independent judgment and cannot accept any deter-
mination not supportvd in the record.

You suggest furthar that it is difficult to reconcile the procedures
and oytcomes in cases 'of losses by accountuble officers as opposed to cases
of losges resulting from the negligence of an emplnvee under - the Federal
Tort QCleims Act, In the latter cave, the Gorexrnmesit bears the cost of the
employge's negligince, (Contrary to your assa :rtion, ‘the United States has
no right to recover from an employee committing a tort even tough the {nited
States nay have been 11abla to a third party as a result, nited Statea Ve
Gilman, 347 U.S. 502ﬁ£ﬁ954) }  Since theae are different statutory pruceJEFFB

or aifterent situations, we see no reason why they must be consistent.,” As
discusseq above, aince the accountable officer is ‘an insurer; his liability |
is not dependent on whether or not he was negligent}: under the relief ‘statutus,
freedom flom negligence is a basis for granting relief, but the initial 1lia-
bility from which relief may be aought arises siwmply by virtue of the failure
to account for funds.

It i8 not merely the absence of an aggrieved third party claimant which
explains the difference between liability under the Federal Tort Claims Act
and the liability of an accountable officer. As we pointed out in the en~
closed letier to the Administrator of Veterans Affalrs, the United States
nzeds an effective means of protecting itsalf when it entrusts public funds

" to an employee. As a result of the relief .statute, the employee will not

be held if he 1s free of negligence. Howevar, a system under,which he would
be relieved unless the Government could affirmatively prove Lhat he was
negligent or otherwise at fault would afford little if any protection for

the Government against a dishonest employee. This considexation is, of course,
irrelevant to tort claims,

You contend, in addition, that 31 U,S.C, ﬁ 82a-1, the relief statute,
does not govern accountable officers in the employ of the judicial branch.
It is quite true that there may be some doubt whether judicial employees
areé covered. The statute includes employees of "departments" or "independent
establishments.'" Those terms are not defined for purposes of 31 U.S.C. §
82a-1.

-
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The term "department and establizhment' is defined (1nL31’6f;.0. § 2)
for purposes of other portions of title 31, not including section 82a-1,
to exclude expressly the legislative branch and the Supreme Court, Under
that definition, therefore, portions of the judiciiury other than the Supreme
Court are establishments of the Government, but not necessarily for purposes
of 31 uU.S.C., § 82a-1,

Compare, in this connection, 41 U.S.C, § 82b, which apecifies the
duties of "diabuxaing officers under the executive branch” and which, we
have held, does not apply to your OEfice, B-6061, A-51607, April 27, 1942
(copy enclosed), Thus, the Congress clearly excluded the judiciary in 31
U.,8,C, § 82b, a statute closely related to the relevant relief statute,

31 uU,s.C, § 82a-1, While we have not reviewed the legislative history of
31 u.S8,C, § 82a--1 for this purpose, a comparigon with 31 U,5.C. § 82b
suggests that application of the former was intentionally not limited to
the executive branch,

In any event, while we have been aware of this issue, we have accepted
the apparent position of your Office that sevtion 82a-1 was applicable to
the judicial branch, Foir example, on December 1, 1975, your/ Officy requested
relief for & Clerk for the Eastern District of Virginia "uywder provisions of
31 U,S,C, 8?&—1 " and we granted “he requested relief. -¥§§486, February 5,

1976. | = =
There iB\no authority other than that in 3 1l U, 2a-1 for ua to

grant relief to accountable officers’ fo ph osaea You say that such

authority may 'be found in 31 U.S§.C, 4 and 1202, The firat/two

sections cited give us authority to settle claims, and to aettle accounts
relating to the judiciary and the United States Courts. Section 84 requires
accounts of offilcers of the courts (except the Supreme Court md Consular
Courts) to be sent to your Office and examined under your supervision,
Section 1202 deale with restoration of the account of an accountable officer
who has been held, lisble to the United Stotes when the debt is uncollectible,
Nothing in these statutes nor ‘n any niner of which we are aware empowers us
to grant velief te¢ an accountable ofiJ“n‘ not covered by the specific relief
statutes such as 31 U.S.C, § B2a~1, ' = '

i1
I

In the abbence of a statute authprizing the granting of rellef and a
grant of relipt thereunder, accountable offisers are to be held liable for
losses even if free from negligence, B-1671Q6, supra, and cases cited there-
in. Acco ntablu officera of all three branches are kald to the same stand-
ards. Seo)\3J U.S C. § 521, delineating the duty of "all public offiiers of
whatsovvey’Character” to keep safely all public money in their custody.

Accordingly, if sectien 82a-1 indeed does not apply to employees of
the judieial branch, relief could not be granted by this Office, anl we
are awvare of no statutory basis for the granting of relief. Indeed, it is
at least in part because we are aware of no other basis to relieve these
employees that we have been willing to assume that they are covered by 31 U.S.C.

.
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§ 82a-1, Ccmpare; 2 U S.C, § 142b, allowing us to relieve certlfying
officers of the Librauy 'y OF Congress,

o p————

Finally, although‘we have granted relief in this case, this 1s not
a situation in which to hold either employee liable would resulf in an
injustice, as you suggest, The evidence in the reccrd was uncowutroverted
that persons other than the two deputy clerks had access to the room in
f which the unlocked drawer and the unlocked vault were located, Ms, Bunnell's

attorney now says that the vault was locked at all times, but he offers no

j evidence in support of this contention, which is contradicted by Ms, Blackmon's
statement to the Federal Bureau of Investigation, In any event, there was
also negligence (and a violation of prescribed internal operating procedures)
in keeping the cash in a drawer at the counter before taking it te¢ -the vault,
Thr fact that a person was recently appointed and may not have been thoropghly
| trained would not in and of itself relieve that individual from liabllity
if the person was otherwise negligent.,

Sincerely yours,

A gl

MILTON SOCOLAR

Milton J. Socolar
‘Seneral Counsel

Enclosure






