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COMPTROLLER GENERAL OF THE UNITED STATES
WANHINGTON, D.C, 20848

el

B-177392 June 19, 1973

Austin Electronics , '
450 Wat First Avenue '
Rosalle, New Jersey 07202

Attentiont Hr. Kennsth H, Runzie
Pivision Hanager

Gentlemen:

- Referance iv made to your telagram dated May 18, 1973, requesting
reconsideration of our decision dated Hsy 16, 1973, wherein we denied
your protest againut the rejection ¢f your propnsal undar request for
proposals (KFP) N61339-72-R-0091, issuad by thn United SBtates Naval
Iraining Equipnent Ceuter (NNTEC), Orlsudo, Florida. f

in our dacision of May 1'6, 1973, your protest was found to ba
untimaly under section 20,2(a) of our Interix Bid Protest Procedures
and Stundards., In this rogard, we cbaazved that

® ® & tha contracting vfficer advised you of the rejection
cf your rroposal by latver of Noverbar 13, 1972, and that

you did rut fila a protest in our Offica until Dacember 35,
1972, # » W

In your t<legram of May 18, 1973, you advised us that a timely
protest was fili.d by Avstin Electvonics (Austin) with RTEC by telegram
of Novembew 21, 1972, In our reviwv of tha record, we did not find
this initial datu of protest mentioved or specifically refarred to in
any correspondence previously submiticed by Auastin or by the lavy.
Hovevar, by lctter of Juno 5, 1973, with enclosures, the Daputy Chfaf
of Naval Matericl (Procurement and Production) furnished us with infor-
mation dexonstrating that the proteat was timely filad with NIEC and
that Austin aubsequently filed a timely protest with ouxr Office.
Accordingly, wa urn to a consideration of the merits of the protest.

This protest involves the propused procursment. of ona Cl=47
helicopter operational flight trainer with visusl system and support
itens negotiated under the authouity of 10 U.§.C. 2304(a)(11l). The
contvacting officer advises thst in order to yprovide for maximum com-
patition, the roquirement was solicited under threc RYP's which
parmicted propcsals to be sudbnitted for the £fliphit simulator only
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(RFP ¥461.339~72-R~0090-=Croup 1), tha visusl system only (RFP N6L1N39-
72-F-0091-=Croup I1), or the completa imit (RFP RX61339%~72-R-0142—-
Grovp IIl). Each RFP ie identic~' - excapt :for inetructivns concerning
ths group of iteas being wolicited. In this vegard, seciiom *D,"
Evalusticu and Award Facotors, of the General Imtrucmns of RY? -0091,
etatas that

Under this solicitation (RFP N61339-72-00911 offers ara

beinj, solicited for Growp 2 only, Groups 1 and 3 are

beiny solicited under separate Requeat fovr Proposals,

Croup 1 and 3 ftons are listed in the attached schedule -
only for tho information of prospective offerors, Any - T
proposnls received undar this solicitation fur Groups : :
1. and 3 will be considared as unjolicited and will not

te comsidered for mrard, since this molicitation solicits

proposalr for Group 2 only, Proposals for Croup 2 ave

being solicited under this RFP to datermine tha technical

expertise and state-of~tha~art of the visual gyatems

indwstry. An award, 4f technical ond price consideratiooa

wvarrant, will be made for the Visual ystem snd ralatud

itens (Crovp 2)., Undar the aforementionsd separatas

RFPs, another contract may bs awarxded for the CH-47 OFT - '
and related 4ters including tho wesponnibilicy for

integration of the Visual Bystem (Croup 1), Howevar, tha
Covernment raserves thae right to make only one cward for

the CH-47 €17 including Visunl syatem and related itons

(Group 3) provided after avaluation of proposals under

enother solicitat{on it {8 datarmined that such an avard

would be nore sdventageous to the Covermment, price and

other factors onsidered.

-¥

Potential sourc:s ware sought by advertisement in the May 25, 1972,
{saue of the Commorcy Business Daily of Advaaced Research and Develop-
weunt Synopsas Noax, 72-81 and 72-82, Austin responded tn the synovpses|
however, tha Juma 20, 1972, technical evaluation report concluded that
Austin vas not qualifiod for smy part of tha procurxusunt.s A supple~
mentary evaluation report on Austin dated July 12, 1972, reached the
sune conclusion end it was, tharefors, recommsended that Austin not be
solicited, HNavertheless, due to its contioued i{ntareot in tha procure-
ment, Austin was sent the RFP for the visual systom, This action was
taken i{n response to its July 6, 1972, telegram, which fncluded tho
atatement thati "Although wa fael that we are ewdunently qualifisd on
both portions of the device, wve Are specifically interested 4n the
visual attachment,'

ALY proposols raceived by the August 31, 1972, closing data were
forwardnd for tcchnical evaluation, A preliuinary rveview of tha
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proposals ravealed aress which had to ba clarified in esch proposal in
ordar to psmit an evaluation. In a letter dated Beptember 29, 1972,
Awtin was advisad of uwcertaintiss in ite propossl and vequested to
provida written xmswars ©0 37 questions, During the weak of October 2,
1972, Aumtin participated in a clarification confarance tu discuss the
sswvers, Subsequsutly, Austin wvas notified that its technical and
pric pruposal had bown evaluacted and detsrmined not to fall within a
compatitive range, price and other factors considered, Award is being .
~ withheld peuding vur resolution of tha protast,

Austin contends thut its proposal would have beser within a .
compatiti7e range 4f it had hean given tha opportunity to respond to
the antire procurement or if 4t had besn Anvited to submit a floal
price as was allsgedly statsd would be the procedure 4f the writtan
. technical rssponsas weru satisfsctory, Austin also quastions thae

tachnical gvaluation of its propoeal, :

Civen the fact it NIEC considarsd Austin to ba unqualified for
the eulkiru procurement, we think its decision %o furnish Austin sm RYP
ocovering only the area of special intorest identifiod in the July 6,
1972, telegram waa & reasonmable yeaction, Xf Austin wished to question
RTEC's rwiponse, we beliwve it was incumbent upon it to raise tha issue
in a tiaaly manner, certainly no later than tha closing date for raceipt
of proposaln, See sectlivu 20.2C(a) of cur Interin Bid Proteat Procedures
and Btanderde, 4 CFR 20,1 - .12, In this ponture, Austin wust bear the
consayusucas of mny compatitive advantage accruing to an offeror who was
able to subatt a proponsal for the entire 1equirenent,

With respact to tha technical evaluation of Austin's proposal, it
is apparent from a reviev of tha recoxd thet Austin's propoval vas
evaluated in 2 manner conaistent with the meluation of tha prmposals
o2 the other pfferors. Whil: Austin's proposal \tas scorad “‘technically
mcecptabls,’ NTEC'a evaluation rated it the lowatt of the acceptable
. techuical proposale submitted in respones to the RIP, Vthan contrasted
with the most favorable proposal, Austin's techoical proposal was
oconsidaxad to be “nfer”-r and ito price proposal significantly highar,
On this basis, the o .- .: scting of ficer datermined that negotiaticns with
Austin wouwld be mnenii . es8. Accurdingly, it was eacluded from the

compatitive range,.

RTEC takas 1ssue with tha allegatiom that Austin was told it would
b invited to submit a final price 1f its tachnical propoaal was
acceptable, NIUC statss that during the technical confermces all -
offexors ware inatrivafed that 4f technical clarifications resulted in
cont changes, cost revigions should alao be muwbnitted with the tachnical
revisits, Austin doss pnt contend thot 4% vae denisd an opportunity
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to submit coat revisicuna. We note in this commection that revisions

to coat proposals were veceived, Whils wa balieve that ofiferors should
have bewn advised in writing of the apportunity to submit cocet revisions,
thara is, of coursa, no suggeastion cthat you wers prejudiced by the oral
advica, In this contuxt, 12 NTEC did maks the statement as alleged, -
the statument inaccursately dascribed the latitude sfforded contracting
officers in determining which proposals are within a computitive range,
price and othar factors considsrad. And, since Awtin wae alfordsad the
opportunity to submit its best initial technical and price proposal, it
was not prejudiced if the statsuant was in fact msada,

We have comsistantly recognised that a ressonablu dagree nf
adzinigtrative discretion is permissibla in evaluating technical pro-
posals and in determining tliethar a proposal is within ths competitive
range, and such detemination will not be dimturbad in the absancs of
a clear showing that there hos boen an aribtrary sbuse of discretion,
6.8., 48 Comp, GCan. 314, 317-318 (1968). On the basis of tha record
before us, we cannot concluda that there has been an abuse of diecrotiom.
Since Austin's proposal was determined et to he within the competitive
yange, NTEZC was not requirad to conduct price negotiations, 32 Comp.
Cen, 382 (B-174870, Decembar 21, 1972), )

Accordingly, the proteat is det.sd,
fincerely yours,

PAUL G. DEMBLING

\¥or the Comptrollar Ceneral
of the United States





