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COMPTRO!LER GENERAL OF THE UNITED STATES
WASHIRGTON, DAY, B4
"l
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’

”

The Honorable Arthur ¥, Sampson
Administrator, General Servicea
Adninistration . ’

Doar Mr, Sampaoni :

Thia is in reply to the July 30, 1973, letter from the General,
Counsel, furnishing a report on the protest filed by Arndt and Day
on behalf of Reelner and Thomas Furniture Manufacturers sgalnst the
avard of a contract to Fiachar Chaiy Mapufacturing, Incorporated
(Fiacher), under Invitation for Bids (IFB) FPUFH-M3-61072-A-5-25-73,
issued by the Federal Supply Bervice, Washingtou, D, C,

The solicitotion was for quantitinag of uoholstered living room

furpiture, Item ) called for N0l davenporis and Item 2 called for
3,951 chairs, all to be delivered within 120 doys after approval of

X preproduction samples, The IFB provided that "Award will be made

: in tre apmregate by group" and that "prices must be submitted for
each item within the group,” An anendment to the solicitation de-
fined "groun" ag "items L and 2 inclusive," . The amendaent also
changed tho time of delivery clause to require specificd quantities
of Item 1 and Item 2 to be delivered within 90 days and “"additional”
quantitics of both itens to be delivered within 120, 156, and 180
days following approvel of preproduction sanples,

| "At bid opening on May 29, 1973, it was determined that Fischer
submitted the lowast azeregate bid but had neither returned ior
gcknovledzed the amendrent, The contracting officer, rcasoning
that Figcher's fuellure to acknowledge the amendnent rendered its bLid
nonresponsive only to the 90 day: dolivery rcquirement, awarded a
contract to Fischor for the guanvities of Itens ) &nd 2 to be
delivered within 120, 150, and 180 days, and avarded a contract to
- Bealner and Thomas for the quantities of Items 1l and 2 to ba de~
livered within 90 days, It is reported that aftur bid opsning the
requirement for the Item 2 chairs was decreased by 1,200 and that
this decrease was evenly apportionsd among the 4 delivery incre=-
nents, so that Flocher racelved an award for 301 davenpoxts and
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. 2,06k chnlrl'and‘Boeinnr and Thomas recsived a pontfunt Yor 100

davenpoats and 687 chaira,

T5 4n Arndt and Day'a contention that the IFB provision ealling
for avard in the aggregate meant that one awvard woull be wade for
the total guantity in the group and that aeparate avarda esuld not
be made, On the other hand, your sgency tntends that the nzaregate
avard provision meant award would be made "by way of 'grouping of
{tena' and not by way of combining quantities under all ltems,"

Tt is further contended that interprating thie provision te reguirs
uward of all quantitien to one bidder would be inconsisten with

Article 10(c) of Btandard Form 334, incorporated by raferenas into
the solialtation, which statem !

“(c) The Government way accept any item or group of items
of any offey, unless the offeror qualifics hla offer by
sponific limitations, UNLESS OTHUERWISE PROVIDED IH TWE .
SCI{EDULE, OFTERS MAY PR SUBMITIED FOR ANY QUANTITIES LyS8
THAW THOSE SPECIFIED: AWD THE COVERNVENT RESERVES TR

" RIGHT TO MAKE Ali AVARD ON ANY Y71 FOR A QUANTITY 1SS
THAY THE QUANTITY OFFERED AT THE UNIT:@ FRICES OFFERED UNLESS
THE OFFEROR SPECIFIES OTHERWISE N HIY8 OFFER,"

We have recognized that MArticle 10(c) permits bidders to submit
offers on quantities leas than thons spacified in the invitation,
pnd that "the quantity apecified for delivery on ench of reveral
atated deles may * ¥ * ha reparded as & separnate subitem on which
averd can properly be rads to the lowest bidder for that peyticular
quantity and date," U8 Comp, Gon, 267, 270 (1960), Hovever,
Article 20(a) clearly states that bidders may submit offera on

" langer quantities unlecs 4t 18 otharwise vrovidad in the schodule,

Hera wa think the IFB paction captiored "VETIOD OF AVARD", dn which
{t vas stated that "Avard will ba msde in the agsregate by group,”
doss otherwi (e provide, aince it can reasonably ba resd to nean only
that one award would hs rade for the total quantity within the group.
The word "a~vurecate” 18 defined ns "A masa, acsemblage, or sum of
particulara’’ (Vebhator's ilew International Dictionary, Eacond Faition)y
as "Ths entire number, sum, mags, or quantity of somethingy umount
complete whoin" (Funk & Uagalls low Btandard Dictionary of the -
Fnglish lanmuage)s and na "tha wvhols aum or tmount” (Vebater's Third
New Internationsl Dictionury), and thua stronply nupgssts that one
award would b made for the aggrogate quantities ultimately ewnrdad,

In addition, wo think the gencral taenor of the various bid
schedule srovisions, which refer to “"award" in the sinmular, Sndicutos
an intention to award a single contract, 47 Comp, Gen. 233 (1957).
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Although tha wse of tha tarm "award" would not raquire such &a
interpratation If Lt would ba inconsistent with other proviaiona of'
the invitation, 48 Comp. Gen, 381 (1968), here wa think the othar
provisions are not inconsistent with the interpratation that only
one contruct was intended, :

Although it i¢ our balisf that the languaga of tha invitation
provided for a single, aggirogate avard, we'cannot vecommend tarminaw
tion of the Fiacher contract and award of the antirve quantity of
davenports and chairs to Beelner and Thomas, It is clear from the
record that your agancy did not Iintend to impose & ningle~award
restriction and does not have any justification for using it on this
procurement, Therefore, tha use of the aggregate award provision
myst be regarded s an upwarranted restriction on the maximun
practicable compatition raquired by FPR 1-1,301~1, sea 52 Comp, GCen,
47 (1972), &nd thus any apgrogate avard at a price highar than could
ba obtafned from waking more than one award would ba imprcper,

Hera, of vourre, award of the total quantity to Bealnav and Thomas
would rasialt in a total prico significantly in excess of the current
cost of tha two awards,

Yurtharmore, we do not btelieve that termination of both awards
would serve any usoful purpose in this csase, sinca the awavrds in fact
wvare made withiout rogard to the aggragata award restriction and
thera is no indication that elther party was prejudiced as a repult,
In thia connectilon, we nota that Fiacher has started to make de-
liverlas end that Deelner and Thomas vaceived approval of its pro-
production samplog and ls oxpected to naka ite inlktial shipment on
or about October 15, 1973, 1In view of theea circumatances, wa will
not intervuase an .objection to tha awarda that were wada, WHowaver,
wa ntrongly urpe that steps be taken to Insuve that futuve solici-
tations contuin language that clearly reflect the intontions and
mininum requivenents of your agency,

Sincoraly yours,

Yaul G, Dembling

' For tha Conptroilar Genaral
of tho United States
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