COMPYROLLER GENERAL OF THE UNITED 8TATES

3”4'9/

Juy 5, 1973

Coaunications Batellite Corporstion
950 L'Enfant Plaza douth, &W.
uuMMp D8, 20021

Attention: Mr, Yavid G, Acheson

Gontiemen:

Reference 48 rmade to your letter of March 5, 1973, and prior
correapondence, protesting esainst the avard of & contract to Herriae
Intortype Corporation, Radintion Division, under request for proposals
(KPP) Roe DAAROT=73«R-D001, iozued by the United Htates Arcy Electronics

Command, Fort Honmouth, New Jorsey,

Tha RFP moldicited proposaln ca & faxed-pricr«incentive basis for
the fabrication ot one Satellite Coremunicntions lLerth stetion in nccorde
ance with United states Ammy latellite Cormmnications Agency (GATCOM)
technical requirement GCA=214G dnted Jume 1, 1972, revair parts, tools
end teat equipacnt, 36 monthn of omsite operation and maintenence, and
contrmot data items,

Bection D" of the RFP, as rovised by amendnent Koo 2, sets forth
an ¢valustion end award criteria thut besed the contrect avard on the
best overall proposal with avprovriate consiicration given to (1) Teche
nical Proposal, (2) Past Pextormance,; (3) Mawaperent, and (I) Cost and
Coast Realism, in that order of importance. (fferors were advised that
of theae four Lactors, the Lcchmiceld Proposal wan the moat important and
bore a greater weipght than all the other factors combined.

Buction D.4, part II, of the K'P, es azended, warned the proposer
that he is responsible for including sufficient detsils (without revere
ence to coat) to penualt a complcte and accurnte avaluation of the proposal
atrictly from a technical atandpoint, Additionu) notirications as to the
requirenent for the proposals to contnin detailed and cazplete inforwatioa
were preaented in gections D.5i, DJSby D.5SE(1), D.5c snd D.5d of the RFP,
&s anended. Also, section Do3n of the [0, w8 amended, cautioned the pro-
woser that ‘‘parroting" of the [IF™ words, with a statement of intent to
perform, doces not reveal the bidder's underiytanding of the problem or lde

capability to solwv it.

Thres propocals were rectived by August 21, 1972, the closing date
for receipt of proposuls, and evaluatad by BATCO{. The evaluation
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\sclosed that of the thres pruposaly received, only your poposal vas
couridered teclnically unacceptable and nod susceptible of bueing made
&cceptable without mjor revisgion., On October 19, 1972, the contract
was awvarded Lo larrigelntertype Corporation, Radiation Diviaicn, and
hy letter of the sance date you vere advised of the award.

You eontend that OATCO{'s fallure to conduat nepjotictions vith
Comsnt in & clear vivlation of the reauirgients of 10 U.S.C, 230%(3),
as izplemcuted by maresropas 3-004 and 3«45 o1 the Amod Bervicea
Procureneat Repulaticn (ACPR) that Agcussions be conducted with ald
vesponoible orferora wivy suhmit proposals wvitnin A cametitive ranye,
prico and other factorn coredderced. You maintain that £ATCHS actied
axvitrarily and capriciously in rejecting your proposal pince it wvas
on wngqualified cocmitinent to do the work at a price subatantially
below that quoted by the next lowcst offerors You &llere that Consat
submitted enowsh technical data ‘o be in the carmpetitive range, oo @a
to require BATCO{ to condvet nepgotiations with Comsat and that SATCOH
Tailed to tuke price into vonaideration in determining if the prujsval
wvas in the conpetitive range. In your view the rcasons given by SRTOGNE
for rejection of your proposnl. axe triviel and are bascd on ar inuceoure
ate ycading of your proposal,

You wee in thic connection that a few inntances of insutficient
detail should not have been consid:ared an aldequate renson for redecting
n progosnl vithout discuasions, citing U7 Coom, done €9 (1007)3 LY 1.
517, U427 (16£); ond Be=159793, November 30, 1005, On the record uciore
us, we must ccaclude that no basia exints for ocur OfTice to inviapose &
Jegal objection to the rejection of Comnat‘'s proposal.

With recpret to the evaluation of youy techmicel) pronossl, the
Project Vanager, SATCRS, nade tha following cormsents in his technicel
evaluation nercrandun of Hepkember 21, 1972%

In accordance with the referenced Evaluation Plan,
thin bidder's proposal 18 Judged to be technlcally unquale
ifiuod, end nomresponsive to the procurement solicitatione
Tiie proponal, in the nain, 1o devoid of techeal cantend
boyond a very svperficiald level. Tiae discuscion of systen
ond subpysten requireacnta end desipn tworoaches are, for
the most part, a direct playback of tiw Uovermmcat'n opeci-
fication requirementss The treatoent of the critical desiyn
, tradcoffs walch dinvelve the buigeiing of subsystem periorme
mnce, inoluding the antenna synten, 4s lacking in datadl and
beckup data end is, therefore, sceptablo. This bidder
wade no definite indication of vendor eelectica whica again
osst dcubt on hig method of approaszh in such important equipe
mat areas as the antenns end parvamstric veceivor aplifiera.
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This v4dder inplics that the detalled tecknieal specifice-
ticas covering system snd subcywten performance intvyface,
ata. will be prepvared after he receivea the contiect, and
that theue documents would then bo used to procure thie gube
aystemss The line of reasoning thia biddex aypears to tuke
¢ that thelr remtation for paat miccesz.s can be used aa
& pubastitulte for tihe kind of proposal that the RFP calls
for, %da nwnroach 18, of course, totally unnceeptable,
The (eficiencies of this biddex's proposal are so numercus
and &5 seriovas that there 14 no vay to seck “clarification®
vhile svoiding a major vevision of their propoaal, # # &

Furthar elabrration of the inadequacies in the Comsat technicel peroposal
im provided in a menorantim dated Janvary 8, 1973, from the Executive
Officer, BATCOI, A copy of this nemorsndum was onde available to you
Yor comment, I vOsponse Lo your reply letter of March 5, 1973, we
yoqueated and reacived o supnlanental roport from the contracting offle
cere In lght of this sumplanental report (R copy of waich was furnished
t you) and the other mterial of rccond bearing on the evaluation of
Camant '3 propazal, we cannot sey that SAT('s technical eassessment of
tle pwposa.l vas an arbitrary abuse of adrinjstrative discretion. Bee,

CeBoy 43 Campe (tn, "lh’ 317318 "196’3)c

¥We xecopnize that a consideration of the aeverity of the informational
deflciencies in Coazat'c propnsal cannot pe comoletely divoresd from tae
diapated te mnical questions involved., However, we disegrce with your onge
gestion the . a bvlanket orfer of cornliance by Camvat 1a en adequate pubLtie
tute f'or the dctailed technical inTormation required by the nolicitation.
In this context, we think our decision 52 Caoips Gone 302 (3=L74070,
Peccouwber £1, 1972) ia cmtrom.n;; and requires rejection of your contons
tions thoat discuselons must V3 held with an offeror who gubrdts a proposal
which is techniczlly unocceptable by eason of tha cedaesion of material
technical information and that, in any event, yprice muat ba cmaidered
before tha pmpoaul is re;lectcd.

Wo lwve hw:l.d that & propcsal muat be considercd to be
within the capetitive rance 80 25 to requiie nerotiations
unless it 4a a0 ‘technically inferlor that meaningful negotie
ations are precluideds U3 Carpe Gens 534, piara. LHowever,
4n that sumy case, we also rezornived that the determinatiem .
of corpetitivw ranje, particulorly with resoec’ to tecimionl
, conalderations, is a matter of adrinistrative diserction
which wil) not be dicturbad absent & clirr showing thad tiw ~

detemination wes criitrary or capricious,



3-1TT637 '

In ths preaent sitvation, Teledyne's proposal was found
40 be technicolly unacceptable for a mmber of reasons, soue
of vhich involved the ominaicn of certain jinformation from
the pruposal, In FAA's view, these cnissicns were related
to basio requirements of the system to be procured and ware
ranted rejection of Teledyne's proposal, Under these circume-
stancea, your reliance on B=1737\6, suora, is misplaced, since
in that case we found that the rejected proposal waa nerely
"Informationally deficient” and not tecimically unacceptoble,

Bee B-169903, July 31, 1970,

Aurthermare, we d2 not believe that a duty shonld be
dmposed o Uhe procuring activity to request information or
olaxifications regardiiig material cudtted from o proposal
vhen that cedssion 4s related to a busic requirement, Be)7k054,
June ), 1972. '

We believe the cases you cite are easily distinmudshable
from the ingtent situation, In L5 Corm. Cens 417 (1955), the
agency elected to conduct negotiatiuns onlyy with one offeror,
vwho wvas detemiined to ba technically superieor to the other
offeror, Ve concluded that it was irmroper to exclude the
cther offeror fian negotiations bascd on a detenzination that
the offeror's propoaal was merely fcochnically ini'»vlor and not
technically wnaceentables In W7 Cetip, Gcne 20 (1,07) Gie pro-
tentant (lz‘::nuweu‘) vas cxciuded from negotiations beceuse it
failed a "benelmark® or live test demonstration. Bince theore
was a subgtantial price savings between the Honeywell proposal
snd the only proposal found to be in the competitive ronge and
it sppeared that Honeywell wua capable of passing the benchmark
teut within a relatively shoxt times we held that its proposal
should not be deemed tecimically unacceptoble mei.tly because
of falling the benchmark teat. Here, Oof course, there vas an
adniniagtrative detoimination that the Teledyne proposal was
tochnically unasceptable as cazpared 1o the threc (roposals
found to b acceptable, While you contend that the Teled)qe
proposal offcrs m subatantial price savings to the povermemnt,
we are unable tq conclude that the Tcledyne proposal was readily
ozpable of being made technically acceptablae.

Ceoaen ‘e

The words “inelnding price™ weve added to 10 U,8,C. 230%(g)
in response to an Avuy procurement of Mel0 riflca in vihich svaxds
wire made to 2 offerors on the basii of the techniocal superiarity
of tholir proposals, without regamd o prices The histoxry of that
procuressnt revesls that the Atny originally evaluated foux
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propogals as {echnically assceptable, but subsequently Aster-
mined that it would be best assured of having its needs
satinfied by accepting the two highest rated techaical pro-
yosals, ezardleas of prices The Anmy then awarded letter
contracts to those offerore without looking at the price
proposals of the other 2 offerorae Eecause the contract
prices were sifgnificantly higher than the price proposals
of the unsucccssful offerors, cancem was expreassed in
Congreas that public funds were unnecessarily expended,

and lcgislation was intrcduced "for ths exvresa purpoae of
prohibiting in the future the waste of public funds wilch
occurred * # # in the M-16 Contract avards.” 114 Cong. Ptd.

£0735. Tuls wvas more fully explained as followves

"The purpoae of thias section L3 to close the
loophole which allowed the Army to wake the recent
avards {or the procurencnt of =10 rifles vithout
considering price proposals froma all quelificd bide
ders. It would insure that o future nerotiated
procurenents of this type nentimed th? military
departments will have to corsider ot l=ast cedling
prices proposed by all qualified bidders.” H, Repte
No. 1669, 90th Ongress, 2d aess. 10,

Although we reszpect the views of Congressman-lchord and
recognire that thexe isa some sumport for the 1tiom you
talie, woy do not believe that 10 U,3.0, 2304(3) requires that
price must be considered in all instances in dotermining what

als re in & copetitive ranses To accord suen an

interpretotion 10 the law would place procurcoent officials
du the unrcooonable position of having %o coacider the price

. proposals of all offerors, no matter how deficient or unacs
ccptable the ac~ompanying technical proposals night be, Ve
80 not beliecve viat Covress intended such a result. other,
4% seern o ug thet Conzress vanted to insure that the prices
proposed by quaudfied offerors who submit scccrtsils proposals
would be cinoldered prior to the mnking of averds to higher
priced offerors n the basis of technical consideretiona alme.

We think this vicw is supported by our previous decisions,
inoluding those you cite 4n your letters. We have stated, bhoth
before and pfter enactment of the 1963 law, that cormctitive
range encce:passes buth price and techniesl considerations, 45
Comye Gen, 417 (1005)3 Wy 14, 29 (1067); 50 4. 1 (1970), and
that tle nesotiation of a contract without price competition
on’ the basis that a perticular offeror would furniazh services
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of & highey quanlity thai any other offeror wvas contrury to
30 U.8.0C, 230“([;)- 50 Coepe Gene 110 (1970)0 Our conoem
in thesa cases stewed from the absence of either meaningful
or actual price coampetitiom as required by atatute, and we
objected to the eliminatinn Cooma cometition of all tut one
offerex withomut appropriate concideration of price.

These decisiona 4o not indicate, however, that price
must be considered in all ingstannes in determining coopetie
tive ronpes Qur atatemeniis that both price and tecimical
consideretions are encaupassed in Ycompetitive ranpe’ mean
that {n anproprinte cages e¢ither factor can be determinative
of vwhather an offereor 4o in a cometitive ranpe, and we have
frequently recomnired that price mecd not be concidered when
o totally unasocoptable tecluical promoisal 4s subnitted.
B-168190, Febwuary 24, 19703 Be1G500J, July 31, 1970; B-16COTR,
Auzust 31, 19703 B=170317, I'cbruary 2, 19713 see, also, 49
Sorp e Gene 309 (1959) and 90 id, 505 (1971), # # &

Tn vier of tha foregoing, the pruteat 4s denlad,
8inserely yours,

Feul G, Dazbling

Acting Oomotroller General
of the United Btates
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