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SRR COMFTROLCLER GENERAL GF THE UNITRD STAT.S
M. v,
B-176059

Juy 17, 1973

Tha Honorzhle Arthuy ¥, Suzmpeon
Acting foinistrator .
Generel G2rvices Adriinistration

Dear My, fanpsont .

Ha vefer to a letter dated Pebruary 16, 1973, fron your CGeneral
Counacl, concerning; the requcet by Union Carvide Corparation, Lindea
Division of Lirndarshcon, Alcbama, for either roszsission. or reforica-
tion-of cratract CS-VW. 010831 (ften 27020) due to a rirtabe in bLid
alleged after avard,

Union Carbida offered to sunply on egt frated 1,275,425 eubie
feet of Yicula otyezn to Tort hi:»n Naopitid in Tayetcovidlle, Vorth
Czerolina, et o price of $0,GI.72 pew cutde foot and, ¢« dov bicdier,
vag pwardsed the sontrnst, Afvzy mysel, Vndon Carld'e o crpried thet
it nistetenly used & pona fyen the ponvicea year'o Voorrnd Curpdy
Schedulo as en initinl cworkaicet In wrepesing Stg bid.,  Thet vorl-
shect Indiccted that storase feerditics Yoy the erveen wvould te rup-
pliad by thae Govarr:ant, vhereos the e>lizit tien for Lide for contiact
CS~0465-)5063) requirad the concruaeot ro jur.isn tie atovere facil-
iticas, 1In vicw tharceof, Unicon Carkice coceves that ivs bid priecc
ehould have bezn $0,0072 par cible fost,  Tus mdy othier bid
received for {ten AU030 was $0.0065 per cubic foot,

The contracting oslicor has adviced us that the 70-percent
disparity betveen ti:ie tuo bidn veendved ghoulld hiuve cloveed Lo
with notice of the provability of a wilutehe {n hid, Your Ceneral
Councel and the contracting offjcer both aszert that since the
contracting officer did not seck verification of the low bid, no
valid and binding contract was coneucmated upon its accentanco.

~ Thie position 1is at variance with the rule enunicated in 20 .
Comp. Gen, 286, 282 (1940), where we steted that:

t & & ordinarily no fuir conparlron with other bids
can be made whexe only tuo widely variant bids are reeeived,
there being no more reason for considering the low bid too
low than for concidexing that a nicteal:e was made by the high
biddar in quotine a price tco high,
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In tant case, we found that the contrecting officer wins not on
notice of the prolnbilicy of a mistalke in bid, notvwithstanding the
fact that the only two bids received vere in the evomts of $4,25
per vnit and $12,50 per unit, V'a concluded that ti:ere vas no hasis
for relieving the low bidder from tha obligatioun Jcposcd vpon it
by acccptance of its bid, If we apply that rule herve ve would be
corpelled to conclude that a valid and bLinding contraet resulted
fron the Covornucnt'o acceptance of the bid end the relief requested
by Union Carbide vould have, to be denied,

llowever, ve have reconcsidered the rationale of our deciocion quoted
above, and we belicve that the decision is inconsintent with the con~
cept of “constructive notice," vhich exists vhen the contracting oifilcer,
considaring all the faceta cud circunatances of a crre, chould hLove
knotn of the poanibility of an error in the bid, %46 Comp. Cen, 326
(1960), 1t is the legal evhatitute for cctual lLinotvrladge and reaaults
vhen the exercloc of raasonable dilifernce wevld have produced actucl
I:noiledge.,

Had Unfon Curliide pubn:letced the orily tid, o besise for cornaricon
would have exieted to put thc centractiny offlear ch netice of Lhe
posuibility of en error, Lut here, a Lazis for convaricon did cxint
becauss the contractiug officer had two widely varfsnt Lida berore her,
Any vewconeble pirron, aeting in the pr.ition of a coauntractin officer,
upon comparing the bids, should have besn slerted iitiadiately to the
poseibility of a wictake in one of the Lids, Va talieve, therciore,
that the contracting officcr did net cusreize roacenable dilisonce
when she failcd to request verification of the loir bid, lad che done
8o, it is rcasonable to conclude that ghe viuld hrva hind actucl knovledgn
of Union Carbide's miscake in bid. Sec B-117816, September 1S, 1538,

He are of the opinion that the 70-percent differcnce in price
beiween Union Cerbide's bid and the only other bhid recaived, standing
alone, vas sufficient to chorre the contractineg officer vith conntruc-
tive notice of a mistake in Union Carbide's bLid. Since the contracting
officcr did not ceool verification of the low bid, no valid and binding
contract was consurmated by ite ucceptance. B-147816, supra.

In view of the above, 20 Comp. CGun. 286 nn lowrer will be followed

by our Office in the considcration nf cases sivilur to the precucnt one,
]

Accordinply, contract GS-04S-19881 fZor item AON30 may be rescinded
as to the balance of oxygen covered theraby and payment may be :ade
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to Unfon Carbide for the 97,941 cubic feet of oxypen already deliverad
on a guantur valohant basis linited to the avount of the nent low
bid., 37 Coxp, Cen, 685, GEO6 (1958); 1-177410, Junuwary 3, 1573,

Sincerely yours,

Pind G, Dechiing
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For the Compt:roller Goneral
of the United Stactos
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