COMPTROLLER GENERAL OF THE UNITED STATES

WASHINGTON, D.C. 20348 ' %

N-170159 _ June 6, 1973

Bpillyard Machinery Company, Ino,
227 East Cevallonr
Ban Antonio, Texas 78204

Attentiont Jir, Rick Oox
Progident

Gentlewsen

Reference is made to your telegram of March 8, 1973, [protesting. / f N
tHe. inclusion of the provisions ot thd Davie-Bucon Act in Invitation —i/-2.! %"
for Bide (IFB) llo, FU1699-73-B-0158, issued December ki, 1972, by the
Depnrtnent of the Adr Porce, Dircctorate of Procurement and Production,

Base Procuvement Division, SAAMA, Kelly Adr Force Base, Texas,

¥

The subject IFB solicited bids for a Machanized Matericls Handling
Byatenn to be furpished and installed at the referenced inestallation in
accordance with the Btatement of Work incorporated into the IFB,

Dy sod4Ziention Jlo, MOS, dated March 7, 1973, the IFB was amended
to inolude, intor alda, the standard clauses of the Davis-Bacon Act
(bo v.B8,C, 276a to A7) o8 sat forth in Armed Services Procurcment

Regulation (AEPR) 7-602,23(a)(1i), February 1972,

The op ing of bids on April 2, 1973, revealed the submiesion
of blds from uwight fimma, ranging in price from the lov biad of
g,319,h10.h1 to the highest bid of $2,93%,000,00 submitted by your

I,

You have contended that the Davis-Bacon Act should not be
applicable to this procurcment since it 4is for supplies and ser-
vices rather than construction, You allege that the incluoiou of
the nat will 08t the Government an additionsl $250,000, and will
further preclude mmall busincsses from bidding on this procurement
unlass they are in the conatruction business,

ASFR 12-106,1(a) requires that contracts involving both aone

structioan and nonconstruction work are subject to the requirements
of Bection XVIIX, Purt 7, and muof. include the appropriate alauses
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of ASPR 18-703 (horein the Davis-Racon Act) 4Ff the contract contains
speeific requirements for substentiul amounts of construetion vork,

or 1t 1s nscertainable that a subrtantial smount of construction work
vwill be necemrsary for the perfoymace of the contract, Furthemmore,
the appropriate clouse of ASPR 10-703 runt alce be included if the
construction wnrl: is physically or functionally separate from the other
work called for by the contract,

The procuring ectivity has reported that at least 30 percent of
the work ond L0 percent of the dollar value of the equipment to be
installed represents constructiopn work, Included in the record is an
exhauetive analysis of thosc dtems of the gpecificationc requiring
construction work, including but not limited to, the attachment of
ecuipment to the buwilding, ell the electrical vork of Pavagraphs 3,12
and 4,1,13, the installation of all parts of the compressud air sys-
tewn, the construction of the mezzanine and nll on-pite velding,

In viev thercof, ve have no basis upon which to dispute the agency's
position that the prospective contract involves substential amounts
of construction woik,

Additionally, the unrefuted report of the contracting officer
stetes that the construction work to be perfour~l at the job site o,
for the most part, functionally separable from the other work called
for by thae contract,

In view of the forepoling, we must ceucur with the Departuent of
the Alx Forca that the Davis-Bacon Act wus required to be included
in the IFB Ly virtue of the cited pectiona of the regulations, Also,
thexe is a0 cvidence of record to support your contention that inclu-
sion of the Davis-Bacon Act will cont the tiovernrent additional monies,
or in any wanner preclude mmall businesses from bidding on the re-
quircment. The primayy responsibility for Actermining vhether Davis-
Bacon Act provisions should, or should not be included in a particular
contract rests with the contracting agenry, W7 Comp, Gcn, 192 (1957).
Consequently, there ig 1o legal bnsis upci which we may object to the
inclusion of that act in the mubject IFB,

Accoxldingly, your protest must be denled,
Bincerely yours,

Pavl G, Damh¥ing

Tor the Comptroller General
of the Unitod btates
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