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Gentlemans
Ry telefax dated June 23, 1972, wnd subgequent correspondence,, you

protested the award of contrants to lughes Alrcrafl Company (Yughes) .

and to Bperry Rand Corporation (Sperry) under request for e OpISHLE

(RFP) No, DAABO7=-72-R-0281, izimied by the Ualted htates Any Kectron

ics Comaand (BECOM), Fort Monmouth, New Jerscys

 The RFF, issued on March 6, 1972, ¢ontemplatod two cost-pluge
fixed-fee (CFF) contracts, each for cne advanced development model of
artillery locuting radar (Al/TPO-37), engineering ssrvices during
military potential testing, a value engineering yrogran, and aucile
inry technicnl, data items, On the April 17, 1972, closiing date five
proposals were received, The indtind technical evaluation of the
proposals resulted in only that of Hughes being rated technienlly
scceptoble, Howevar, the contracting officer decided that tho flaws
in the remaining proposals vould be corrected and, thevefore, all -
> . . proposuls were determined to be within vha competitive range and
. eligible for negotiations, pPiscussions «were held with all offerors
“. during the period of May 17«24, 1972 anA all offerors were notiiied
by THX daked May 19, 1972, that bost and final offers were due 1N
June 2, 1972, Five Tinal offexs were ret aived and evaluated and on
. June 19, 1972, CPFF contracts were awarded to Hughes at $0, 349,207
and to Bperry at &5,447,628, '

-
--ﬁ

Briefly stated, yowr protest s base wvpon the contuntionse that
GE's techndcal proposal was crroncously and arbitrarily detarmined
wnaceeptoble; that GE's design implementation wos aryoneously and
prbitrarily determined deficient on tho bacls of wndisclosed and wn= |
necessary design praferencesj that PCQM'e daternination that GE's
engineering manehour estimotes were wrealiptically low was arbitrery;
thot the RFP did not contedn a pufficient statemeat of evaluation and
mmrd foctors; that BCOM's teot for cost realimm was deficlent; that
the coxmonellty feature between the TPQ-37 and the TPQ-36 contracts -
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wmay have unro.irly impacted upon the selection of the contracturas for the

' reppectivae contractoray und that ECOM failed to conduct menningful negoti-
ationg with GF,

Lr

As eorplained below, we do not sgree with these vontentioms. ‘

0fferors were advised by the RFP that their yroposals would be
evaluatod in accordance with the following criterias

"D,1' £ # # Any -avardas to be made will be based on the best
over=-all proposals with appropriate consideration givea to
Technical Froposal, Past Ferformance/Mansgement, and Covt :
Prcposal/Cost Realism in that order of importance,

"0f the three factors set forth above, Teclmical Propoaal, is
the most important factor and Liears greater weight than the

othex two areas covbined, Of the last two areas, Past Fer-
formance/Managemen¢ bears the greater weight.

“To receive consideration for award, & rating of no less i&nh
'acceptable! must be achieved in each of the thrvee areas,

' * s
"D.2 FACTORS AND SUB~FACTORS TO BE EVALUATED AND RETATIVE ¢ = @ 7%
ORDIR OF BUBI'ACIORS TH DRSCENDAIG ONDIR OF DiLORTANCE, ' B
B ¥ N
"a, Techniesl Proposal : P
. 4
.. 1) Engineering Approach ' ) q"'x;‘.
v 2) Engineering Man-hours '
@ 3) Eubimated Mission Fyquipment Unit Cost
- (Sce AR 37-18) x
~ (llote: The following tactors (&), (5), (6),
¥ and (7) are of vcqual valva,)
N 55.‘} Persomme), '
! 5) Adequacy and Aveilebiliy of Requirad
; \ Yaocilities
iG) Habtarial Idst
7) S8chedule

"o Past Perfonmance/Managemant

l_—‘m‘——‘--

4,
!

"e. Cost Proponal[(:osb Rea.l_igl;'; , ! ‘

v

!

Fellowing the above statement of evaluation criterias t;ere 11 pages
of detalled descripkions of each of the faztoys,

L4
@
rd
.

v 2 e

—

-




BTG50 ' T

NN engineces developsd & technical evaluation plan for this pro-

curcmeny, Undexr thig plan the above-cited tenhnical fuctors and sube
fogtors ware dividod into thren categsorles, Cateyory A, condisting of

T angineering approach and engincering maneliows, was to by retod both

mmerically end narratively; & weightod scove or 70 wan eqtoblistiod as
the ninisg acceptable score for thoso Mactors ratod nuarically,
Catogary B, the nisgsion equipment unit cost coninate, wan to be given
W narmrative eppralcal, and Catozory € ingcluded fMmotors for which &
ruting of satiovacteary or unsatigfinatory wes to bo assigied, o

The ‘evaluatinn of the initia) moposals remilted in the Following
tochideal rating ncores under Category A; GE 55,0; Spay 653 and %
Hughen 82,7 The eveluation of revised yroposala sasnlted :ln these , |
£inal Gategory A seores: GE 5442 Speary Th.2, and llughes 83.9. The
evaluatie's camcnts eoncerning the final propovals we o8 Lollowvnt

"o Huzhes Adrorafi Corporation:

*This bidder recaived thie highest Category A ruting, Their
rroposed level of effart is about 25% beluw the govermmant
egtinate, but is atill considered to bo roascnable, The
high scora in Catenory )\ roeflests a sound technicel
approsch, adequata jroposed effort and a thoxvugh mrojosal, -/
This bidder recoived o merginal rating for only one fastor,
MHuintainebility, The ahaortceming is not inhavent in the "
basie design apreozeh and it io capested thut with the ’
guldsnce of USARC(H ypersomiel, the aqupnent dovaloped by N

this biddex vill maet the required unint&imbility ‘-,x\ '

(! t&ndﬂr\lﬂ L

~ "be  Sperry, Gyroncops Gompany |

v "This bildder roccived the accmd hirhact mte'-m-y A rating,

;v The! s propoued lovel of effort is ubout 40 balow the poverne
nmt cabinate end 1 osnclidared to Lo smoviist low, Tho
catezory A ceorda reilects o (;ood teclrieal epproach, adequate
poponed 2ffort and a pood promigal, Mln Lidder raceivod a
rpraveinyd rating for cnly ono fauctor, Reliebility. The shorts
&:cninrv i not inhermt in the Lz aie desim copreach and it ds

. copected thet wvith tho guidancs of UdnZiM personnal tho
cquiynent daveloped by thls bldder will nest tlm requirad | ¢
,reliahility sta.ndnrds. . ‘
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"o\ Qeneral Electric: L e ey . '

"This bidder received the lowest Category A rating, As L
a resylt of the addivional data provided thelyr rating S
incroased in only one factor, A re-examination of' the
proposed level of effort (ilsclosed that the rating in
the Data Procesasing Gysten factor should have baen
dropped one level, As & rugult, ths overall Category
& roting is lower than in tha original evaluation, -
‘'Phe oyarall level, of effort proposed is 659 below the , .
Government estimate and is consldered to be very lov. '
Tha pocy Catiegory A rating 1s a result of the com- .
bination of design deficiencies, ..ladequate proposed ¢
effort and a poor technical proposal, This bidder .
recelved marginal ratings for several factora, The
marginal rating for the Traller Configuration
reprenents & design deficiency in a ¢ritical area,

A complete redesign of the “%.ailer configwation is
‘required %o correct this deficlency.,” -
The record indicates that GE's technical proposal was detexmined

to be unacceptable because PCO conoidened the GE proposal deficlient .

in 7 of the 14 numerically scored techninal factors, For 5 of these .

factors (trailer configurction, electronic counter counter-measures . .

(pecH), transmitter, receiver, and maintainability) GE was judged to .,

be deficient in design implementation, .GE was conaidered weak in -

the antenna and deata processing syates. factors because in the agenoy's
view GE's leval of effort for theee arvias was inpufiicient,

;‘ - .

rs

acneptabls merely biecause it did not rste a score of 70, ECOM'a pre-
determined cut-off point, You assert ithat such a determination

¢ based on a predetermined score 4is arbitravy, citing B-17hk589(2),
March 28, 1072, wherein this Office crit’cized the use of o pre=’
determined cut-off ypolnt. ,

‘{ Initially, you contend that BECOM considered the GE ﬁropoual =
\

|

Yhile we have ohjested to the uge of a predetermined score to
delineate the competitive range, we do nct believe the inclusion of a
predetermined cut-off' point in the evalyation plan was prejudicial in
vievw of GE's low score in comparison to the array of scores achieved
by the other offerors and {n any ovent, GE was included in the com~
petitive range for thy purjose of discussions, .
) .

You al.g0 contend the determination that GE's technical proposal
‘wag unacceptable was erroneows because it was besed primarily. on ECOM's.
arbitrary conclusion that GE's design implementation wun deficient, IV
is your position that these alleged duficlencies were actually foilures
"of the GE degign to meat undisclosed BECOM desipgn preferecaces rather

’
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than failures o weet requirements set forth in the RFP, Although you

adnit that some of these areas (DCCH, transmitter tube protection, re-
ceiver components.and receiver protectlion, the inflatable radome,
ppucial tools and test equipnent under wmaintainability, and the

azimuth drive motor under trailer configuration) were mentioned during

negotiation, you jnsist {hat any discussion held in these areas did
not inform you that a speqific detailed design was yrequired, In

view of the faet that the RFP contains enly performance specifications,
you urge that no gpecific design can be required, You argue that since
the GE design met all the pexrformance requirvements nf the specification
it could not be copsidered unacceptable, In support of thia argument,
you cite 48 Comp, Gen, 314 (1568), vherein we held that a requirement -
important enough Vo require proposal rejecvion was also cignificent'
enough to have been explicitly provided for in the R¥P,

We do not heldeve that thae holding in the cited case is applicable
to the instant sitwation, There, we criticized the agency for denying
offerors the oppoytunity for negotiations because their designs failed
to ineclude & safeby requirement which was not; speeified in the solici-
tation, In the ¢pse at hand, the GE proposal was considered to be
vithin the competitive range and negotiations were held with youwr firm,
The diascussiong ingluded the areas which contributed to BCOM's ultimate
deteymination that the GE proposel wns unaccepteoble. The GB propossl
vis not selected for award because GE's overall plan tor the ime .
planentation of 1tva design was considered weak in comparison to the
deaigns of the other viferors and not on the basis of any predetermined
Jeslgn preferences in ‘the areas where GI received low scores, It was

o bot one specifie detail or design factur vhich led £COM to this cone
‘-¢lusion, but a combination of factors involving unsatisfactory design
“.concepts, insufficient lovels of effort under two factors, and the

lock of adequate information in the proovsal, Therafore, KCOM cone
cluded that GE's spproach to accomplisghiny the desired verformence

. involved a highexr degree of risk than tie approaches of the selected

offecrors,

\le da not agree with the contention tl at since a performance
speeification vas used in the solicitation, any design which cone
ceptunlly meets the performance criteria muit necesgarily be cone
gidered equal to that proposed by the other offerora, purticularly
vhers it is determined that the proposedl method of implementing the
otherwlse acceptable design concept is dcubtful, As indicated in .
the ECOM report, one of the objectivesa of such a specificution is to
obtain the most feasible technical approach at the lowest cost. "This
cotails placlag a high premium on un offeror's innovative and creative
techniques in meabing the performance specificationa. The recvdrd .
indicates thet baned on the information uwvhaiited in the GE proposel,
ECO)! did not conaldar GE's epproceh to dcaipma fnnl=nientaticn as
feagible as those offcred by other offervss, Vialle you have put
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forth argmente which you assert justify GE's design concept and
_spproach, we are unable to conclude that ECOM's evaluation of your
" proposal was nrbit.mry.
_ e

Concerning’ your argument that RCOM'a objections to the OB design
invelves features which are not esrential to the system's performance,
we note that the agency clearly dves not share your categoriration of
the deficiencies In the ORX design. Wa do not feel that the record
shows that ECOM's view of the impact of the deficiencies in ¢E's teche
nical yroposal ia wireasonable, .

- You contend that BECOM's man~hovy and cost eatinataa against u’nich
the GE provosal was evaluated ‘rere unreasonably high, In this con~
nection, you point out that tue ECOM estimates were congiderahly '
higher than those proposed by the offerors vho are ell experienced )
firms, '

The record indicates that, the basis for FLOM's man-hour and cost

estinates was a study performed by the General Reseaveh Corporation

(GRC), entitled "Cost Estimating pfethods for Electronically Scanned
Weapon locator Radar", dated June 1969, We are informed tnat this
report indicates that davelopnent costs can be related to production '
coata, and thut the report also provides & method for estimating . T
production cocts from the banic design pareueters of the rodar, - BRI

"

In t.his connectlion, the agency informs us that a baseline aet or S
radar parameters for artﬂ.lenr lecating radars was .evolved during & . |
. Btudy for ECOM by the Technology Services Corporaticn (rsc), Using - = K
> this set of desipgn parameters the sgency reporta that it developed a :
generalized production cost figure and uying this figure and the GRC

t method it backed into the costs for deve'omment, It is reported
. that the ran-hours needed ior woveloymen; were obtained by applying
. an expected distribution of lebor rates, nverhead, G & A, fee and

j° meteriels cost and by using each offeror's desiyn pavemeters and the

GRC methodology, o Governnent estirate or production costs for cach
offeror was developed; and that the total man-hours for each offeror
vas derived by multiplying the generalizcou man<hour estimate by the
ratio of costs for ecach offerox's design over the Govermment'a
genaralized estimated production cost,

Although you contend that ECOM's eatimates are inacourate, we -
£ind no basis for conclwling thet the method vsed by ECOM . is erroncous,
In mattera such as this, the administrative judgment as to the mathod
to be used o entitled to great weight., In our view, that Judgment .
ghould not be questioned by thin 0ffice waless it is shomm to 08 un=
reagonable. Based on our review of tha record, we cannot say that - -

ECOM's rmethod of developing its estimates was 1nproper or that its
entimates were unreagonably high,

!
.
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You also contend that ECOM's evaluation of the cosis end mane

' hours propogsed by GE is erroneous in that ECO merely compared its

estimates to those proposed by GE without exploring the factors

eculiar to the'GE proposal, In support of this poaition you cite

T Comp, Gen, 336 (1967), vhere we held that it is inconsistent Yor
an agency to use costereimburgement contracting on the one hand,
while on .the other hand, msintaining that estimated costs are
capable of belng determined to such o degree of certainty that any
offered - estimated costs other than those gtated by the Govermment -
are wrealistic, It is your view that thias principls is equan,y :
applicable to the man~hour estimates,

The record indicates thalt all the jnformation containe=d in the
GE yproposal was considered by the FCOlY evaluators, It arpears, howe
ever, that they wvere not convinced that the data contained in the GE
proposa.l Justified GE's proposed cost and mane-hour figuwes, We do
not find that BECQM's esvaluation of these favtors was arbitrary,
Moreover, we belleve It is xignificant to note in this regerd that
GE's technical groposal, was not considered unacceptable solely be
coauge of the deflciency in the proposed level of effort, In fact,
the ECOM report indicates that the GE technicul proposal would
have been considered wnacceptable even if the proposced level of
effort had not beer included in the evaluation, ,

B

Further, we do not ngree that 47 fomp, Gen, 336, supra, is -
applicakle to the case at hand, In thot case we eriticized the
agency for its failure to recpen negotistiona after egency personnecl

. determined that ¢ll offerors had proposel cost entimates for a cost-

type contract which were considered to be vnrecsonably low. As o
repult of these determinations the arwicy based its award selection
solely on the proposed fee {loor and heu'.th benefit costs, It was
our opinicn that the method of selectioln constituted a change in

"the stated evaluation approach. We ezphasized in that case that the

avard vas iomroper beceuse none of the of! erors ves given the
opportunity to jusvify the reasonableness of its cost eotimates, In
the case 'at hand, GE vas informed of ECOi s doudbts regarding its overe
all cogt estiumnte and was given an opportunity to establisiy the
reatonableness of its cost estimate,

You further contend that the solicitation did not contain
sufficient information to enable offerors to prepare their proposa.ln

- peoperly. In this regard, you urge that BOM did not follow its owm

régulations in developing the evaluation scheme used in the subject -
RFP, . | .
: - .
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.~ point out that ECOM personnel did not mention the fact that they
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It 1a clear that' the evaluation plan which is cit(: in the ECOM
internal operating instruction ("Evaluation and Award - ‘~ra R&D
Procurements", dated Ogtouer 20, 1971), is only a aample dad not
intendad to ba pandatory, As long as the evaluation criteria set
forth in the RFP comply with the atandards set forth in the Armed
Bervices Procurcment Regulation (ASPR) 3-501(b) Section D, the
fact that the factors and relative weightings applied may not come
port with an intermal egency instruction .cannot affect the validity
of the gward selection, :

You also object to ECOM's evaluation plan because in your view
the RFP did not include reasonably definite information as to the
weight to be assigned the various factory in the evaluation, You .,
further argue that the evaluation criteria vere deficient beprause
insufficient information was supplied concerning the methods to bhe
usged in evaluating the level, of effort and coat proposals, '

Section D,l of the RFP provides, in.part, that of the three
frctors, techniecal proposal is the most important fector and to be
rccorded greater welght than the cther two areas combined; of the
last two factors, past performance/management bears the greater
welght, The subfactors are set forth in descending order of im-
portance, Offerors were also warned that a rating of acceptable
under each of the three factors was necessary for award consideration,

This 0£fice does not require an agency to aset forth its exact

acheme of' seoring in & solicitation, All that is required is that
-offerors bo provided with a reaszonable indication of the relative

- importance of the evaluation criteria, In our view the instant RFP

. met thiy standard, In this regard, we note that GE did not complain -

' that it felt the RFP statement of evaluation criteria was wnsatisfectory
"until aftey the awards were made, The proper time to question the

- *evaluation ariteris is before proposals are submitted, Connerning

the evaluatdi m of the level of effort end cost realism factors, wic

do not belleve it is reasonable to argue that GE was migled by the

feilure of the RFP to mention that those factors would be evaluated

by the use of Government estimates,

You alc: wasert that meaningful negotiations were not conducted ,
with GE either before or after the submission of GE's best and final
offer, It is your position that at no time did ECOM personnel ex-
plore, in any detail, the GE cost and man-hour estimates. ° You also

consldered the GE trailer design unsatisfactory and, althongh
questions wers asked concerning the other four areas considered
deficient in design, particular deficiencies were not discussed,

.
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out a reaconable basis. See 51 Covp, Gen. 621 (1972},
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- In regard to thn technical deficiencies, you bave cited cases

 (50 Comp, Gen, 117 (1970) and 47 Comp, Gen, 336, supra), vwherein we

hald chat deficiencies had to ba pointed out in order to have
meaningiul discussions. Ve have alao concluded that vhether the
statutory requirement fox discussions wmust include the pointing. out
of deficiencies, and the axtent thereof, is a matter of judgment
primarily for determination by tha procuring agency in light of all
the ciyxcumstances of the particular procurement and the requiremeunt
for coupetitive negotiations, ard that such determination is not
subject to question by our Office unless clearly arbitrary or with-

In the instant case tha agency determined that it would not be
appropriate n this research and development procurewent to dimcuss
design deficiencias in detail, It is the agency view that since it

- was primarily interested in innovative and cost effective approaches

to its performance specifications any discussion of design details
which would allov an offeror to bring up its original inadequate pro-
posal would subvert the intent of the procurement, It should ba
voted in this connection that ECOM personnel did inform GE that tha
agency had reservations about the GX desigu in all but ona of the
aveas vwhich ultimately contrituted to G3's low final acore, In

the onc area not mentioned (trailer configuration), it is ECO's
view that a complate redesign would ba needed in order for GR's
trailer design to be acceptabla, In these circumstances, wva do not
fenl that ECQM abusod its diseretion in not informing GE more L.
explicitly why the technical proposal was connidered inadequata.

..
- o -

Nuzt, you-assert that ECKR! conducted meaningful negotiatious
only with Sperry, enabling that £irm to raise its unacceptable pro-
posal to an acceptable level. You contend tuat GE should have been
afforded the pame opportunity.,

The r:cord reveals that the discuasions held with Eperry were
no more co.prehenaive than those held with GE, We do not think
that the fact that Sperry is able to inprove its initial proposal
(vhich wvas wanked considerably higher than the initial GY proposal),
while GE smn not uble to dov so, can be said to eastablish that more
ute.naive discucsions wers held wizh Sperry.

-y ¢ ¥
L S

! You also conternd that ICCH may have g:lven Fughes an-unfair '
coat advantage because of the commonaiity feature hatween this con- -
tract, vhich has already been awvarded to Hughes, and the similar "
AN/TPQ-36 contract which ECOM proposes to award to Hughea, Jha -

- Q
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" selected for award because in ECOM's opinion they were the only

]

Al/TFQ-36 yprocurement has also been yrotested by GE and other firms,
You assert that since Hughes already has received the award in the
subject procurement, ECOM, in order to take advantege of the aav:lngl
vnder the comonal:l.ty addustmerxt claugse in this contract, would "y
have to awvard the All/TPQ-36 contract to Hughes, Accordingly, you
conclude that the awvnrd of this contract et impact on and have

had a significant affect on the evaluation for determination of the

AN/ TPQ"36 awvard,

. Tt 18 BOC 'S pogition, as stated in its sdminiatrative ruport; . .
in responase to the same allegation raised in the AN/TPQ-36 proteat,
-that potential savings on commonality features between the AN/TPQ-36

and equipment on other contracts was not made an evaluation fzctor
and, thus, wag not considered in making the awerd selcction, Tha
record provides us with no basis upon which we may dispute BCOM's
pogition in this matter, ,

'I'hroughout your arguwent you hava.mpbasizad the point that
ECNM was arbitrary in ignoring the cost savings inherent in GRE's
lower eatinated costs, Of course, this argunent ia premised on
your conclusion that the GE proposal is technically acceptable
and substantially equal to the Hughes and Sperry proposals, As
mentioned above, we £ind no basis to disagrce with ECOM's contrary
conclusiona, e
v

In the instant case the Hughes and Sperry proposals were

-t
-

proposals vhich were acceptable from both a technical and cost
standpoint, Ve have held in gimilar situations that the avard
of costereimbursement contracts requires procurement pergonnel to

‘exercise informed judgments as to whether subnitted proposels are

realistic with regard to proposed costs and technicnl approacheas,
We believe that sveh judgments must properly be left to tue
administretive diseretion of the contracting epeneies involved,
singe they ero in the best position to agssess "realisn" of costs
and technical npproaches, and must bear the major criticism for
any difficulties or expensca experienced by rzason of a defective
analysis, See 50 Comp, Gen. 390 (1970). -

Paged on the record, we are not able to concludo that mma'a _ .
selection of Hughea and Sperry was arbitrary, . R

' Accordingw, your protest is denied, ' '

Bj-ncwel:y. yours’ "v .
’ { ' v

L4 - R- Fo KOHDI' v

DoPOtY bomptroller General
ceee—— 0L the United States
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