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COMPTROLLER GENERAL OF THE UNITED STATES

WASHINGTON, D.C. 20548 4'q

October 10, 1973 ,

Premier Roofing Company, Ine, g .
178 Front Avenue -,
West Haven, Connecticut 06516 ~

Attentions Mr, Michsel I, Yeinherg .
' Sesretary-General Countel - '

Gantlement ’ .

This is in reference to the June 6, 1973, telegram from your
firn (Premier), snd subsequent correspondence, protesting againat
the rojection of your bid as nonresponsive pursuant to construction
project lo., NA-104-73-50, issued on May 7, 1973, by tha Veterans
Mministration (VA) Hospital, Weat Haven, Connacticut,

bids werD solicited for two items--Alternats No, 1l called for
labor, equipment, and material necessary for replacing spproximetely
29,200 sq. ft. of bullt-up roofing, and Alternate No, 2 called for
labor, equipment, and material necessary for replacing approximately
4,109 sq. £t. of built-up roofing. Premier submitted the low bid
for both items st $65,560, but was considered nonresponsive by the .
Contracting Officer for ita failure to fill out and return with its = =
bid the enclosed Bid Conditions portion of the New l/aven Plan,
Btandard Bid Form 21, (Construction Contract), on which the bid was
submitted, carried the printed notationt

m ' : .
“THE ATTACHED NEW MAVEN PLAN I8 MADE A PART OF THIS INVITATION
AND FATIURE TO KETURN S8IGHNED COPIES OF NEW HAVEN PLAN WITH THE
BID WILL, RESULT IR THE BIDDER BEING DECLARED NON-RESPORSIVE."

The New Haven Plan has been approved by the Dopartment of Labdor's
Offico of Federal Contract Cocpliance (OFCC) as an appropriate program
to implement the troining of minorities in the construction industry.,
The Plan incorporates a scheme whereby signatories thereto progressive- ,
1y increase minority representation in their respective construction

companies, | '

- It is Prenierts position that its failure to complete and return
-~ 4he Bld Condition-Affirmative Action Rrquircrents provision incorpo- .
"yated in the IFB wvas & mere technicel overaight and should not Le S e
a fatal error, As a basis for thim position, Prerler points out |
that it hrs been a momber of the New Haven Plan since its inception
and, therefore, was bhound by all rules and requirements of the Plan
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"% & % Fsllure to sulmit a Part I certification or a
Part XTI affirmative wtiw ylen, as applizsble, will render -
the biad nonreapmsiva. . \ o

mauagu ‘used i1 the part III provision has beenn construed in
our prior deciciona, 50 Comp, Gene OLY (1971) and B-174932, March 3,,
1972, as requiring that when Affirmative Action Requirements are cone
tained in an JFB they ere matexial and require a bidder to commit N
itsclf, prior to bid opening, to the requircments, and in the manner . v
ppocified in the solicitations , We also held that a bidder who falls B
to make guch a comitnent in its bid may not have the deviation walwved,
nor may the bvidder be alloved to correct the deficlency after bid opening
in an offort to render the bid eligible for awvard, R~177509, April 13,

1972

Pramior's second argument, that since it had previously bid an
contracts solicited by the VA hospital in lNew laven and had on these
occasions sutmitted the Bid Conditions egreement with 4its bvid, the
agency wes avure that Premier intended to comply with the Jiew Haven
Plon, 4ig tlso without merit. As previously stated, the OFCC regulations
require Fedexal agencics to incluie in each solicitation Bid Conditione
setting forth Affirmative Action Requirementss The fact that Preufer
vaa contractuilly bound te the llew jiaven Plan on prior contracts wlth
an agency hos no effeet on 1ts legnl obligations as to future contracts
vith the scne, or other Government ormcnciea. Enowledse by the soliciting
egency of bidder cocpliance with Affirmative Action Requirements i not &
substitute for the contractual comuitment required of a bviddexr before 39
o&n be considered for nward of a coatract,

~4  For the above ressons, Premier's failure to submdt with tts bld the
Bid Conditicns nrovisions of the New Inven Plan rendered ita bid nonre-
sponsive and, ‘hercfore, its protect emist bo daded,

¢ ‘

: Bincerely rours,

Paul G, Dembiing

, For tho Comptroller General
of the United Status ,
. .






