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Premier Rooting Comp any, In.
178 Front Avenue ,
West Rayon, Connecticut 06516

Attentiont Kr. Michael I,. Febiberg
cretary-Oeneral Counsel

aentlemens
4

This is in reference to the June 6, 1973, telegram from your
firm (Premier), and subasquent corrnupondencolprotesting against
the rejection of your bid as nonresponsive puriunt to aonstruotion
project Ho. MA-104-73-50, isuued on May 7, 1973, by the Veterans
Administration (VA) Houpital, West Haven, Connecticut.

bids wr.) solicited for two items--Alternhts Wo. 1 called for
labor, equipment, and material neceusary for replacing approximately
29,200 sq. ft. of built-up roofing, and Alternate No. 2 called for
labor, equipment, and material necessary for replacing approximately
4,10%9 sq. ft. of built-up roofing. Premier submitted the low bid
for both items it 065,560, but was considered nonrevponzive by the
Contracting officer for its failure to fill. out and return with its
bid the enclosed Bid Conditions portion of the New 11aven Plan.
Standard Bid Form 21, (Construction Contract), on which the bid wna
submitted, carried tbP printed notation:

"TE ATTACHED NEW JIANW PIA IS MADE A PART OF THIS II¶YTATION
AID FAIUI TO 31ETURN SIGIED COPIES o0 ? 1[AVEJI PIAN WITH THE
; DID WIL RESULT IN THE BIDDER BEDIG DEOLACI ?ION-RESPONSIVE."

The New Haven Plan hTa been approved by the Department of Labor t s
Office of Federal Contract Compliance (OFCC) as an appropriate program
to iFmlement the training of ninorities in the construction industry.
The Plan incorporates a scheme whereby signatories thereto progressive-
ly increase minority representation in their respective construction
oocpaniea. , 

* ., It is Premiert position that its failure to complete and return
the Bid Condition-Affirmative Action Riquiromants provision incorpo-
rated in the IfB was a mare technical overnight and should not be
a fatal error. Ass basis for this poaition; Premier pointi out
that it bra been a moiber of the Now Haven Plan since its inception
and, therefore, was bound by WU1 rules and nquirnents of the Plan
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'* * ?salluro to submit a Part! certification or a
Part U attirrntive action pltn, as eUabloe will r sr -
the bid nonreaponaivt.",

S

The 1Wanusge -ued in the part II provision ha been cwatnd in'
ow prior decioiona, 50 Cocs Gen. 6l44 (1971) and D-1714932, Ifloh 3,.
1972, an ruirinrg that when Afflrmative Action Requirements are chi-
tained in an IB they ae materlal and require bidder to em=it
itself, prior to bid opcnina, to the requiriments, and in the amer ,
picoified in the solicitations, We also hold that a bidder who fa.U

to wake uunh a cormitment in its bid my not have the deviation nind,0
tor may the bidder be alloyeA to correct the deficiency titer bid opening
in an efYort to render thu bid eligible for award, T"17'l509, April 13,
1972.

Prcmior'oa econd argument, that ninc It had previouwsy bid cm
contracts solicitod by the VA hoaxital in flw faven aMd had ai these
occaIson sutmitted the Bid Conditions aqreemont vith its bid, the
.acnoy was nrmre that Premier intended to comply with the Rle Haven
Plan, in also without merit. An previously stated, tha OFOO regumltions
requiro Federal aencica to include in each solicitation B14 (bnditioct
aetting forth Affirnutive Action Rfcpuirewentst The fact that Prenicr
vaa coCtractwUu1y bound to the New ( aven Plan on prior contracts wlth
an agency has no effect on ita leSal ob*lgations as to futum contacts
with the nene, or other Government a;cnciea. Yaowlea8 by thu soliciting
avency of bidder cocpliance with Affinative Action flquirementa is not a
substitute for the contractual ccndtitnt required of a bidder before J*s
can be considered for nuard or a ccctractt

For the above nasansa Prfeier't failur, to aubt with Its bid tbe
Bid Conditions provisions of the 11cw lImaen Pltu) rendered ito bid nores
eponsive end, therefore, its protect ntst bo denied.

Sinoerely 'onru9i,

I

Paul G. Demb~litg

Jor tho Ocaptro11cr General
OX the United Btattw , .
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