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COMPTROLLER GENERAL OF THE UNITED STATES
V/ASHINGTON, D.C, 2048

B-~178445 . 1,'00 octover 4, 1973

Advanced Management Syatama, {ne,
4140 Sovuthuast Freeway _ .
Bouston, Taxas 77027

Attontlon: Me, Edvin L, Lowoyry
Yresidont o

Contlemeny d '

i We rofar to your letter of July 6, 1973, and prior correspoudenca,
| proteating the iward of a-cGontract for loplatics end warchouse support
acrvices /to anyons othor than Advanced (lanapoaent Syatana, Ine, (AM3),
under roqueat for proposals Ho, 9-B8A3-56-3-6P, issuod at thae MNaticnal
~ Aaronauticeg and Space Adninistration (I{ADA) Johnaon Space Coater,
llouston.,

Your protest in founded on several bases. You comtend, first,
that although coat was not listed in thu request foyw proposals as q
wajor factor to ba conslidnved in naking sward, cont did, in fFact, con-
gtitute tho drcisive factor in makiag the avard to tha dlow cost offnror,
Matro Coatract Garvieces, Inc, (i193S), Turtiiwere, you halicve tiunt tha low
price offored by JCO {5 uarnaliotie, and yrou nota in this conteunt that
durlug nacotiations whed you indicotod a doalre to vnduco your lLabor
costa Chrough cartain afficionciea {n labor utilisstion ad menpuover
reductions you wera inotead ancouranad te add anothoex enployea to your
wort fornae, Vou nloso contest tha HASA dateriiination rthst 10Y has Yore
ralovant coanmy exparianco’ taan ANUS inagavdh s ANS has haca in hugie
ncos for five yunra wnd :CS wan formed only in 1972 mnd ut that time had
only thxeo esploycea, all attoinayg, You nosr fuvther the poauibility
that !CY waa conaidured to have tha nocessary experience boaeavwsa during
negotintions it effered to cianloy your projacy narnner. You holieve
this offer to have leen o pross ridsvoprenentation, since the services
of that person ware comnitted enelusively to A3, Tinally, you contaot
the HCS renrasorntabion chink Lt i n 0..0ll busfiesn, the procurnacit
being a LO0-percent snall businans aset-aside.

Mn the bands of tha facts prencnted our Off'fce, we mwat deay your
protost fnx tie folluwlng xaasoan,
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The original scoring of the technical propoauls Ly tha source.
avaluation board reaultad in an AMS ncora of (36 poiunts out of the
possibla 1000 and on MCS scora of 613, Of the total 100N points, 150
ware allotted for company experisnce, Of tha thyrea companioes which
veya requested to exccuty contyasts prior to tha {inal detormination
of award, AllS vecedvad 185 pnints und ths other twy offovors recalved
none, Hhila no definitive reevaluastion and scors Yabulation wae iade
after negotiations, tha report of the asource evaluation boaxd end the
napgotiation rocords chow that after the wcoring, both AM3 and }HECS were
found to hava company axperienca in cortain areas which had wot
previously been indicated, It was algo notad that MCR had skrongthemad
ite proposal by offering to employ the incuubent project nanasgor in the
avent that 1t raceived award-~a fact not sliovm in the ovigcinal scoring
for kay pernonnel, Hovever, frow a study of theae revords, we cannof
uny that any of these nowly added experionce factors truly aleterad the
conpatitiva ponitione of oithar offaror in any material wey. |

Indeed, even should the nost detrimtntal sesumption be made as
regards }iCS, that the HCS ncore was not dnereased in thoss aress duving
nesotlations, 4t would atill be nccessmyy to find tha award to }MC3
propar. Va noto that offerova'! costa were to form a part of the cvalua=
tion, although they wevra not to ba scored o8 wave the tuchnical criteris.
Ha hava previously held that entinated costs and proposed faes may beeone
tha controlling factor in deteraination of ovard if all other fuactors are
subatantinlly equal, 50 Zomps CGens 330, 407 (1970). ila belfcva thio
xile to be clearly applicabla in the {natrut cesa vhare tha techiniexl
neoring of tha AMS and MCS proposalsg remulied in sncores cf substentiel
ejuality and where a d2fferenco of approximatoly $114,000 cxioted Dhetween
the AMS proposed cost and the §743,) 11 offer of }iCi,

'i Relative to your contention that the price of MCS 4s unraalintia,
wit note that tha following prices wore offevvd by the threca offerors
congidored for award.

1ic3 §743,111
Optron fyatons, XIac, 760,620
AMS 857,209

Conoddering tha renpa of theso prices and the proxizity of tha Optron '
prica to that of 1108, wa cannot find that the low offor is unreallstie,
You hava preasanted no persuanive reason why AMB' pricae ghould ba

accepted as tha standard of rvealina. Purthor, our Offica hins noted

that the award «f coat~reinburacnent contracta requires procurcment
perscunel to exurcise informed judgnente as to whethor oubmittad propogals
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ave roalfatic conceining the proposad costs and the t schnical appeoach
tiwwolvad, f(ie bellceve that auch judpuents nust properly dbe laft to the
Nuin{atrative discrevinn of the contracting apgenciea involved, since
they ave iz ¢ie best poaltinn (o aasacss ''realisa” of costs and technical
appvoachea, and must bear tha major criticism for any difficulties or
expeagsas axporienced by veason ot a defective cout anelyais, Sea 50 Conp,.
Gan, supras, at 410, N

Ceaucamiing your allegationa that HCS 1s not a oual) busineas, wo
nota that a decision as to tha atatua of this fim waa requaatad of the
Small Businesn Adainistvation (SBA), albeit after wward, }NCS wos found
by the SBA to ha a small husineass as repards this procuvement, Such
deterninations by the SBA ara binalng on Government proeurenant officinla
and vill noy he questioned by our Offica, 47 Conp, Gan. 462, 467 (126R),
In this regaxd wa arae pleased to obsorve that NASA Procurcnmt Rapgulations
(1.703(h) (1)) now comport with ths Ammed Bervices Procursment Regulaticn
ond SBA'e Negulations,so as to allow any pogoible appeal of tha siva
status of tha apparent succoswful swall businesgs offaror to ha wade prilor
to tho awvard of a contrect,

You ntata that although an attenpt way nade duxing riegotiantinsng te
raduca AMS' labor costs, tilo procurcaent officials inatend prevailed
upon AMS to add ene nan~ycar to its project naagenent office., An
xegards tha addition to your project uanngement office, tha adAinistrariva
report atates that such cddition was cncaurnged no ag to create a etronger
panagonent arrangenent andd that this had tha effoect of strengthening tlia
AMS proposal with a vexy nininal coat impact, Turther, the nesotiantion
reeoxds indicate that atkeupts to have AL roduce {itas divect labor vaza
rates to o wors compatitive level were unsuccanyful, Vhon nuestionad aa
to vy its wvapen for suparvisory porsonnel s tha LPSA Staff vare
olpnificantly hisher than tlosae of other ofiavors, A3 .found this to
be necoanary and unaltarable, Va nota nlco that the contvact laval of
ceffort as cited in the request for propoonla wea 174,500 nan~hours of
direct labor, Tansae levels of offnart could nit he raluced, of couvse,
by en offoror duving regpotiationd, and thoerefore we {fall to scea Low tho
nogotiating teen kept A trom veducing 4ca cist aoffer. It would appear,
to the coutrary, tuat roquaosta to decreaue couts in cortain arcas in
ordar to hacomao coat-compatitiva wera rojected hy AlNS,

You also pratest tvo {furthar ancillary matters. Firot, you protest
tha pgross nisrepreormtation and fraud perpotrated by HCS in offaering to
enploy tha incuabont project manager, who wae cuclusivaly comnltted to
you, shiould it recelve the contract, Tiha Invpection Division of LASA
conducted an investigation into this natter, It was couclude’ that the
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allogzationa of fraud wara not substantiated end thad, tlmrefora, the
uattor vould not be raferrad to the Departucnt of Juvtica, It would
appaar that viila the incusmhent projact managex was sxclusively cox-
micted to AMS until after the avavd of the contract and did not give
HNC3 parxmisaion to uasa nis nans during nepotiations as a future eoployee
of YCS, he did atate that he wiuld considor wurking for NCS 4f it
recelved ayard inatead of A8, 1In any event, tiia affact of auy statew
ment by HCS during nejotiationa concerning his employment hy 1t had no
appareit aoffeat upon the decisnion to nnke avard vo }CS and, thareforo,
in oux opinion would not affect thw legality of auch awaxd,

Laatly, you contend tlat delays in the procurement actiosn
praventod A3 from bidding on other wurk while it held itself rnady to
perform for HASA wmdor the expected ' contract ¢~d that wvhen N3 wos nok
arardad that contract 46 was, in retroapoct, financialily injured, This
i one of the risks any fim knoringly end yillingly accepts in com-
poting for a contract, bo 4t with the Covammeut or with the private
geator of tha econorny,

fincasaly youra,

Paul A, Deubling

For the Conptrolley Gonaral
of tho United Statea
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