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Uear Gonaral Phillfpst

We refer to the letter of May 2, 1973, sexinls M3/86/73, from your
Direactor of Civillau Pexsurmel, xcquasting oux dezision as to whother
certali employeas of the lHational Sscurity Agency ave/entitleil t6 night
differential pay/for work they axe parforming undoy atzted circunstancos,
Spocifically quistioned is whether the night work involved comas within
the meaning of “xogularly schoduled work!" as that zevw 19 used in sace
tion 5545(s) of title 3 ¢f the United States Coda,

The YDirector of Olvilian Parvonnel states thae sivuation as followvas

L+ Woxk starts in avery case after ¢ pem¢ \ork could
start as late as 12 p,m,, but usually begins batween 8 p.un,
ond 10 p.ta.  However, ths ypecific starting tinme varias due
to circumstouces beyoud our control, Thesa Gsuaral Schedulo
exploysos work 8 hours per might, 3 nightas pax twaek.

2, Thia vork arrangemeunt has been in existence aincu
February 1973 and will continue indefinitelys Thae ~ployces
have been working ragularly Sunday throuzh Thursday tights,
but this {s subject co possible change aui may not nases-
carily be consecutive nighte (the exploywes would know genors
ally 24 houre in advance of any change), Addit.lonolly, tha
euployeas are penarally provided 24 hours advaicn notice a3
to the apecific time to report for duty.

~ PBecaupa the statutsry authority for the puymint of nightt difforential,
$ U,8,Ce 5585(a), providas that such different!sl may ba paisl only Yox the
performannz ¢f 'regularly schoduled work! tatwaen the hours of 6 psm, and
6 a.m.y doubt exists as to whsthor employesas workiug under ths above-stated
cixcunstances ore entitled to night diffavential since they ave not atavte
ing work at the sams time evary night, even though thoy are puorforming auch
work ou a regulayx bagis,
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As voted by the Divector of Civilian Rarsoomal, we pointed out in
38 Comp. Cen, 657 (1957) that tho logislativa history of the night dife
foveatial statute indicates that Congress futended night differantiasl ¢
) “extra pay for working abnotmal houvs regularly," Wa have dafinad tha
t/an "regularly ascheduled work' as usad in that statute (now 5 U,8,C,
$343(a)) ¢o mean work duly autborized in advance an; vchaduled t» vecur
ea successive days or at specificd intervels. A2 Coop, Cen, 326 {1962}
AD 14, 397 (1961), Furthar, in 41 Comp, Gen, 8 (1961), we held that
might diffevential could be paild in a situation whate the night work
recutrred vegularly although not according to s £ixed houry-of-work
pattemm,

Accordingly, we balieve that 4n the situation prasented, night dife
fereatial may proparly be paid for work parforwsd betwan 6 p.,n, and 6 a.m.
aven though it 1s adninistratively impossible ti¢ schedule the work to begin
ot the gams time every night,

As to the second part of the related circunstancas, it {s our undere
stading that the current work arrangement, which has beon in existencs
eince February 1973, may change in the future so that, vwhile the employess
fsrvolved will still ba vorking a basi: workweek which consists primarily
»{ work perforrsd betwesn tha hours of 6 p,m, and 6 a,m,, tho actusl nights’
warked cay not necessarily ba consecutive mightss In such event you point
4t that tha employces generally would be given 24 hours advance wtice of
the change, VFhile we may not render an auttoritative decision at your
gequest upon the hiypothotical question raised by a Ypossible change” in
the nightly vorking arrangenent, 4t appezrs to us that should such a
¢hanze nccur, pay=cat of the night differentisl would be consistent with
the intent of the atatute, 5 U,5,C, 5545(a)., In tho event an authorita-
tive dacislon is desirad, a furthay requost fox a decision may be made
shen the 'possible change" monterializas,

Bincereiy yovurs,

PAUL. G. DEMBLING

For the Comptroller Cenaral
of tha United Ststas
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