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B-167602 Saptember 21, 1973

Mr, Lorenzo G, Baca
Po 00 Pox 1.13
Tijeras, New HMHexico 87059

Dear Mr, Baca!
-[:af"

Ve refeyr to your letter of August 11, 19724[£equesting-ovcrtime
compensation/for the period from Januaxy of 1959 to July 1, 1966, for pre-
lininary ang postliminary duties parfonsed while employed by the Weneral
Services Administration (GSA) asm a security policeman at the Albuquerque
Operationa 0fflce, Atomic Lnergy Commission,

Your claim, initially filed with this Office on January 27, 1969,
was disallowed by Settlement Certificate dated March 19, 1969, That dis-
allowunce was predicated op the fact that performance of tho duties
iInvolved had never been authorized or approved hy an official having
authority to authorize snd approve overtirie, Claiis of other guard nen-
bers which were subnitted with your clain were simdlarly disalloved,
Those settlements were later roviewed pursuant to a congressional request,
however, no banias was found to alter the actlons taken,

These prelininary and postliminary dutica for which overtime
compensation 1s clained aret changing inte und out of uniform, picking
up and replacing belt, armmunition aud revoir:r, stinding inspection for
physical fitnees, receiving specilal instructiona nnd assignaents, and
valking to your asslgned guard poat,

During the period of the eclaim guards wei ¢ under the juriediction
of the GS5A which furnishad sccurity guard service for the Albuquerque
Operations Office, Guards enmployed at that sta:ion were anoigned to
8~hour touras of duty without a nonpaid lunch braak, In order to pro-
vide continued coverage at eaclh guard post, guavds waere required to ba
at thoir assigned posats ready for duty at the time designated for the
beginning of their shicin, Although the guards were allowed to wear
thair basic uniforms hetween worlk and home ther ere required to keep
thoir caps, badges ard belts, as vell as their ravolvers and azmunition
at n central location in the Albuquerque Operations Office installation,
The GSA has reported to ua that the guards would normally sign in at the
front gate bafore the beginning of their shifts so that they could walk
to the central location, obtain uniform items and weapons and recelve
spocial ingtructions at that place s1d then walk to thelr assigned posts,
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Af nece3dsary, before the ~ima thailr shifis wove to begin, After puards
vere relieved they would return the indicated uniform items and weapons
to tha central location before they wero free to go hona,

In discussing the disallowances, we indicated that we did not regard
time involvaed in changing into and out of upniform as coppensable vorking
time even when required by an ageney, and that, in view of the suall sizo
of the guard force and the informality with which inspection was accon-
plished and asaignments pgiven, thae time involved iw periomaing those and
tha few othor functions involved was so noaidnal as to be da pinirmga, Ve
pointad out, moreover, that paymnent of overtime compenpsation under 5 U,S,C,
5542 must be predicated opn the performance of overtime work authorized
and approved by an official having dele ated authority, and that wherueas
such authorization and approval could be eatrblished vhere supervisors
having such authority actively induced employees to poriorn work, it could
not be eatablished vivere they nerely hed knowledge of and tacitly approved
caxly reporting proceduxes,

In requesting our further consideration of your claim, you rely on
the holdings of tic Court of Clairms in Beates v, United Etaten, 190 C,
Cls, 352 (1971), anrd in RBavlor v, United btnteu, lyis €, Cla, 331 (1972),
Both (decioions wera renderced subsequent to ouvr previous consideration of
your claic,

“he Court of Clains in Bates and Baylor held thpt tine spent chenging
into and out of uniform was coapensable as wvertim: hours of work althouph
in those cagses the onployees Involved weare not perritted to wear their
uniforms to and fronm theix homes, fThe court in those cases consldered
unifornm changing tire topether with the perfoirmance of otiwer preliminary
and postliminary dutles as compensable time, In view of those and other
racent decioions of the Court of Claims, it uppears that time spent by
you in putting on your badga, cap and belt and iwn picking wp your awwmni-
tion and wvevolver would properly he consildareé as work, Wiethiar such
timo 16 compensable ns overtima, howaver, is contingent upon authorizotion
and approval by an official to whon sucih authority has been delopgated and
upem tho amount of time involved being ot substential length so that it
would not be coneidored de mininus,

The lates cnse war dacided on the basis of a Covernuent stipulation
adnitting that cortain officinls had been delegated autnority to authorize
or approve tha overtime work there in queation, iiowever, in the Baylor
case whether or not the neccasury authorization had been piven by an
appraopriote officiel was, AV in your case, very much in issue, The court
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thare explained that wder the applicable case law, whether work had

been officially authorized or approvad was a wmatter of ''lagal line
draving,”" Whercas wock that is vequired by an official regulation is
clearly authorized or approved, a kacit expectation that worl be perforpcd
ie insufficient, ihere thare is nore than s teclt expectation, amd viere
employeen hive been induced by approprinte superiors to perform addi-
tioril duties, overtiiie has been held vo have been authorized and approved,
M "appropriate official” in this coatext is «ne havling authority to order
or approve overtime, In this rozard, the Court of Clalus in Kenneth B,
Anderson at al, v, United States, U, Cls, Ho, 151-68, decided May 11, 1973,
racognized that in order to astablish that overting work had been ordered
or approved, a proper written delcgation of authority to the person
alleped to have authovized ox approved tha work puat be shown,

In atteupting to detensina whero on the sbhove spectrunt the
clrcumatances in your case lic we royueated n report from GSA vith rve-
epect to tha specific infomation neceassary to that datermination, In
response, GEA has advised:

"By letter dated June 7, 1973, the Denvor rogional office
adviced that all written vecords and files that vould have a
dixaet beardng on the elaim of lr, Kaca vere dentroyved or
transferred to Rapdon 7 at the ting of the repional xenlipn-
ment in 197 . 0OLileials in Reyden 7 wera also requeated to
“aupply ary pertinent information but uniortunately, relevant
records ware wot svalluble thera, 7The Venver report doas
state. liovever, that Cuards have naver been recuired to per-
form prelindnary and postlivinary dJduties in Heplon 8, ‘'Ihis
foplies thit authorixed GSA officials 1in Repton 8 (vhich in-
cludad Albequerqua durding the period under consideration), did
not encoursge or induce the perfornunce af the activities in

question,

“The unavailelility of thae relevant records preciudes
conclusiva answera to the quuotions roiscd in your latter,
particularly the queation pertaining to offieinl approval,
directly o: indirectly, of prefiminary and pootliminary
dutieo which Mr. Laca claina to have performad, * & %"

Your lotter indicates that thio preliudnary and postliuninary dutics
perforned wore ordered by Hr, Decatexr lLrown wito you state was the
“"approving official." Duo to the absence of vecords, wa arc unable to
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verify whether Hr, Brown had been delegated authority to order and spprove
overtime or vhether he did in fact order or approve the pruliniuarx nnu
postliuinary duties involved, :
Hith regard tn tha length of tine uwsed by gnards at the Albuqueraue
Operationn Office !.p¢ perfovmanca of prelivinary and pestliminery duties,
the reporte furnished thig Office in commection with the oripinzl settle-
nents indicate that theve was no consistent pattern of carly xveporting
which would support a finding that the guards concerped rojularly re-
ported to vork at any given time prior to the bepinning of tidy shifts
or that they reuwained after the end of their shifte to peviorm post-
liminary duties, 1The record also does not nupport a conclusion that the
srount of tine required for prolinipary and postlininary activities
vhich nay be considered worl was in excess of a few minutes each day.
Therefore, any prelluinary and postlimlnary work perforiad would be
considered de minivus and would wot provide a basis for allowing you
any additlonal conpcnsat.on.,

Wi.eve, as here, a clain 1s haned Hn etatewents by a claimant that
cannot be verifled or corroboruted by Goversnucnt records which have been
destroyed in accordonce with lav, the burden doeu net reet wpon this
Office to refute clainms presented, but, is on claiwants to EFurnish cvidenca
?atisfactorily proving the validity of the c¢laim, 31 Coup, Gen, 340

1952), '

On tht record before us, we are thus countrained co uphold the
denial 4f your lainm,

Sincerely yours,

Paul G, Drih)tere

For tho Comptrolley General
of the United States

cct General Services Adminiatration-///
Public Buildings Service
Washington, D. C, 20405





