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Matzkin & Day . o \:} e
Attorneys at law ' L
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N ngton, D’c‘ 0036 - e SR, R
bV - AN Lk

Mtentiom gheldon I, Metekin, Xuq,
Uentlemens O

',‘ norerence iu made to & telegxm ot' }v'.nrch "6 anl & httar a.a.ted

' March 27, 1973, from The Southern Plafe Glass Co,  (Southern), and to
your subsequent correspondence on its hehalf, protesting the award
of Generel Services Administration (GSA) contract No. GS-00B~01351
to He H, Robertson Company, Cupple.n Products Division (Robertson),

‘The 4nvitation for bids on contract o, GS-OOB~0]3,>1 for the
window walla, National Air & Space Museum, was issued on Fabruary £2,
1973, 'Tha bids were opened on March 3, 1w73. Roberteon submitted
the low bid while BSouthern sutmitted tha eescond low bid,

Paragraph £ nf seation 0890 of the fmitation contuined tha
following part.inent mq\uments: ,, _
- 2, QHALIFIGATIOHB AND REBMBIBILI‘I".BJB e e
2,1 To be eligible for award, th¢ -Intractor
shall have a minimum of five yeays expi . incs as &

- designer, fabricator, and erectorn of window valls,
ontrancel sliding and rolling tcors, of a type :

* aimilayx to those specified herein, In afdition, SRR

the contrantox shall have installed at lownat tl.\me "
window wall inatallations of & sise equal to that
mpacified hexein, . : _ o

2.1.1 The purchase of component.s t‘ox' ase 1n B ;'._'_;-i’;‘l'*‘
to.bx'ica.ti.on of wirdow va.u.c ’ ontn\nceu, sllding -
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. ' o | u\d mllina tloors, ahill not ba dmmd to
- &40quelify au othexwise qualified bidder who
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porforzs the antunl fabrication hinself as | -
vell us the deaign and exeation,

| 2,5.2 1ne bidder shal) furntsh o Mat of the
‘yrior installstions, he has made, with the naves and
" addrecses of the build.lng end, tho nimes of the ownevs
Cooor nanapers. therecof, The bid sy be rejectad if the
- bidder hes established, on previoua Johs, & Faccmd
' of wealinfactory inatallntionu or othérvise fails _
. 0 mest the requircuents of this elause with, re- '
_mct to the bidders q_l.mrlentioul. ‘ - e

£,2 A1l referenase nada‘a to window wall shall mean
W11 work herein specitied (vindow wallg, entmrtcea,
rolling doors and eliding doot'a). .

o 2,3 Contractor for window wall work chall be
' ﬁ-esponslble for the design of all component memberr
.to meet the performance requirements hereinafter
‘specified, Window wall detallp indicated on dravinge
arc intended to establisgh ovnrall sppearance and
SN d:lmensiona.

| £.% Mako all mod..fica.tions vhlch are reqtired to
achieve. gatis factory remilts in tasting, Maintain the
loverall .appearance, unleas tosts thow that sizes of
-memberd or profiles need to be increased ox modified, -
Any sur.h modification shall be approved by the Avchitsct,"

i In m e:\rner invitation fo‘* A prior contract for the same work which
| was eancelled, paragraph 2,1 stated, in pertinent part, as Lfolloweg
: , ‘Window walls, entrances, sliding and xolling
- doors chall be designed, mautactured and erected
by & single firm to ensuxe an wndivided wuponuibility.
i Bl *7 {imphanis added,)
Hmwer. 1{: 13 xeported that this prwil:lon was imdwrtently on\ttt.ed tmn
the ;prelent procurmnt. . '

LR n addition, para\graph 31 of ssction 0110 mf thl prcunt pmmrmnt
eontainod tho follming remumnt!
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“aatings, Finally, the Board noted that Southeim:hed failsd to enter
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Veriﬂc‘\t!,on by t.ho bidders mm'anca carxier}
“  of the biddery experience modificatinn factor for
Workmen® s Compmnsation mst be submitted with eanh
bid, Contracts will be awarded taking into cone
‘wdderation the ¢ost to the Covernment for providing
Josurance unday the diregted insurance plan, ine : _
. cluded in these spesifications as ‘Insurance Guide , ,
for Contractors working on Nationad Air-& Space
oo Musewm,*  Failure to inolude the Insurance expe= .
" xienco modification fastor will be cause Zor ~ .
_rejection of the bid,¥ ¥ & |

ihn follmwing notition appenyed on the fuce of Robertson's bid;
_"pubeontrictors. F.H, Gparka Co,,Inc
A ~" 6320 Howard Lene
Baltimora, Marylani 21227"

Robertson also mubmitted a Jetter from Spavka' hlmmwno brd:er giving

.Bparka' inswance experience modification factor,

The Board of Averd met on March 12, and again on March ‘|.6 1973,
to consider vhether Robertson had submitited evidence of having a.ll of
the-qualitications neceasary to be eligible for award and whether the ..
notdtion on the fmce of Robertson's bLid constituted s qualificetion
of its bid, The Bouxd concluded that Robertnon had the necensary
experience and that the »eouwirvement that the bidder have 5 years!

. eaperience in designing, fabricating and eresting walls, did not
" wequire the successful bidder to parfom all contwmaf; :mquinmnts

\d.t.h its own foxces, . o I . A

L]

‘ifi¢ Board also eoneluded that tha intent of the 1nmranca provisions

| was (o require each bidder to furnish information which will, enable the

Govexmient to asrartain the cost it would incur in providing insurance
coverngas for the hidder svarded the contract. The Board reasoned that
if & biddex intended to subeontract for site work, the insurance 208t

. t0 the Govermment would bo hesed on the pubcontrontor's 'lnsumnce

rating and that this was tha reason that Robertson had submittied
dnsuranc® rating for the Sparks firm rathar than its own mmmnce

-

i{s nirvoyity employment goals on its.Washington Plan bid annex and,

thorefore, itis bid was consldercd to be nonresponsive, .

h
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' It 18 your onntention that Borthern wre the low qualified bidder
and that the bid subtmitted by Robertson was nonvesponsive to the \n-
vitation in saveral respzcts, In support of this position you point
out that 0EA's yeport states that the work is to be performed "# & #
by a firm with sufficient erveriense as Vo glve the Govermmant '
yeasonable assurance sgainst leakage, as right occur if the work were

porformed by a firm lacking sutficient priar exparience,” (Exphasis
supplied, ) state that this provision, coupled with the quoted

...danguzge.of the solicitation .and -oral dnstructions of the contracting

ofticery makes it nlear that ne subcontrscting was to be permitted and
Robertson's nnuing of a subcontrastor to do the arection work con~
aitioned 1ts did, : ‘

ch'citiomy. you maintain that paragraph 2,1, quoted above,
required tine contractor (no reference being made to a subcontractor)
to have 5 years! experience as a: (1) designer; (2) fabrieator;
(3) erector of window walls, eatrances, sliding and yolling doors
simi)ayr to those specified in the contract, You also argur tiat the

© language of pavagraph 2,1.,1, guote. abuwve, clearly states that the

biddeyr must perform the erection work and it could rot be done by a .
subcontractor, You point out that paragraph 2,1,2, nlao quoted above,
stutes that a bid may be rejected where it fails to meet ths require-

xents.of that wlauss with respect to the biddexr's qualifications and

that the language of this clause clearly addresses \taslf to the bida
der'a quaiifications to install and not to a suhcon\ ractor's quali.-
ficationns, Also, you state that sinci the invitation did not require
the listing of' mubcontractoras, the act of listing a subcontractor
also aude Robartson's Lid nonresponsive,

' You also allege that Robertson, having no field erection forces
of its om 4in the Washington, D.0,, area, iuserted the nane of its
mubeontractor for the fiald erection of the window walls to avold any
nisundoystanding as t\ wvho was to perform the erection, Tv further
substantiate the fact that tleld ercotion in Washingion wae to be
done by the subewmtrector, you maintain that Robertson submitted the
insurancy experiunce modification factus for the subcontractor rather.
than for itself, This, you contend, is eviderce that Robertson did
not plan to do any work on site in Washington, D.C., thereby further
conditioning its bid insofar as the requivement set forth in para-
araph 32 of the OGeneral Conditions that at: least 12 percent of the.
contract by perlormed by .tho contractor with its own forces, It isa
your view that an award to Robertson on the bauis of its bid a3 sub-

. mitted would 1. tantamount to a constructive approval df Robertson’s

yerformance of 1sas than 12 percent of phe contract by ity owa field
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. ¢ orgonivation, yw also allege that Roberbuoﬁ lacks the required
~‘experience in erection, designing, fobricating and erecting re- 7~ "7 7

L4

volving entrance d.oorg’. , . _,

Additionally, you contend that Robertson's bid was nonresponsive
for the reasgns that its mubcontractor, who wil), actually be performe
ing & major yortion, if not all, of the site work in Wasaington, D.C.,
falied to execute a 'Washington Plan" to conmit itself to the requirsd
minority hiring goals, Tou maintain that vhile Robertmon ig come
mitted to specific minority hiring goals, sincE it executed and sub-
mitted the Washington Plan bidding annex with its bad, the subeontrantor -
48 riot 80 committed, Moreover, you state that there is no way of en- '
foreing Robertson's minority hiring goals against the subcontractor,
You assert that tnis is contrary to the provision in paragraph 1 on
pege 4 of appendix "A", under the caption "Requirements, Terms and
Conditions," whereir it stntes in effect that no contract or sub-
contract shall be awarded for Federal construction in the Washiugtom,
D.C., area unless ths bidder riepletes and submits, prior to dbid
opening, the documenty deaignated as appendix "A," '

Regaxding the determination that fouthern's bid was nonresponsive
for failure to include minority hiring goals, you atate that Northeast
Construction Co, v, Fomn ’ C.A. TVO. 71"‘1891 (D.O.Cir. 1973)’ in which
T{ was held that failure to enter the bidder's goals renders the bid
fneligible for acceptance, was not Jdecided until Mawch 6, 1973. You
point out that this was only 2 days before bid opening and at least
£0 days bLefore the legal corzmunity had knovledje of this decision,
which reversed an earlisr District (ourt decision, You also point ocut
that prior to the Court of Appeals deciaion in the FHortheast case, GBA
was toking the position in waother protest that fuilure to inoclude tnese
goals in a bid was & ninor informality or irccgularity which did not
render & bid nonrepponsive, You state that Fouthern relied on GSA's

_position in the latter protest when 4t preper:d its bid for the presemt

preourement, Thas, Southern did not bellove that it was nscessary /5
include the minority lving goals, . '

Tn regard to your contentic’ that the instant solicitation required
that all work e perforued by the contractor, thore is no question that
the solicitation Tor the previous contract, mentioned eurlier, did re-
quire all of the work to be done by a siungle fim, Hovsver, the language
4n that invitation, which reportedly was inadvertently omitted from the
present invivation, apecifically stated that ‘Wirdow walls, entrauces,
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Aiding and rolling doors ahall be designed, msuufactured and w
A single firm,” 10 tho adbsancoe of such specific lungunge in the present
invitation; we do not balieve that the languege of parsgraph £, section

viow paragraphs 2,1 2,)..2 as requiring the contractor to have
oortain e once ficationa in ordsr to b3 eligible for swvard. In
M76951§1 p Aprld Ly, 1973, 1t was statedr: '

e J #® the matter of caperience presents » quoestion of
yorponsibility and does not relats to ¢' , respomsivinssa
of the bid. B-1T70099, Jamuary 22, 1971, Xa that connec. C )
tion, cur Office has held that the bids of msponsible bidders -
oY not be rejected for failure t0 meet the lit~oral requiras '
"mints of axpeilence qualification cisuses, 4% Coops Cen, M, e
| _,0[965).'

s ‘Board of Avard r(moluded that Rohertsom met the spacific sxperienca
requiremints, Also, wa bave becn advised that fparks had bid on this jJob
on a prior procurewont and was detormined at that time to mest the expme
rience requirements ayplicable to ths present prycurement,

¥Yhile you contend that the coutracting officer orally sdvised ..
SBouthern that all of the werk wvas to be dons by the comiractor, thore

4s .00 avidence of racord, other than the wcorxobhorated stateront of

Bouthern, that the contrscting ofiicor gave such sdvice and the contrasting:

afficer denies having given such advice, In that regard, pavagraph 1 of

the Instructicns to Didders provided that “oral explonations or instruce

tions given beford sward of thy contract will not be bionding,” . . . .
Feparding Boutharn's allegation in $tr letter of March 27, 1973,

that Robnrtson's submission of Sparks' insurance rating, rathor than

its ovn, oonditicnod its bid since section Q110, paracraph 31, spocife

fcally states Cuat "Failure to includs the Insurence exparience modifie

cation factor will by cauno for rejection of the bid,” wa do not believe

Robertaon's sitmiseion of Bparks' insurance rating mode’its bid nourespone

aive, [As can be seen from o roview of the Snsurance provisions set forth

&b pogen 0X10.2L through 011034, of the "Opacification end Bid Forms,"

the Govermment, through ita conntruction manager, was to provide certain

inmoance coverag? (inaluding Vorkmon's Coupensation) to contractors ,

woridng on the site, vhils the smntractors thoumgelves were requived to ...

firndish other specifisd insurance, Fuengraph 31, on poge 0110-24, requirved

aech bidder to suwmit with tho bid its experience modification fuctor for

Workryn's Corpensation, so that the contract could b evarded by taking

into sonsideration the ocout of Gowrnmantwpeovided insurancs, A yerventage
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dtbobmblﬁmmuutwﬂn‘mstofm(mm:em mparcant .
of, the bid, yuraant to poragraph A6 of the Dupplamental Bpociu Conditions),
mtobomltipliodbytmotmhrdinmnconh.wmuddmwm .

... 9bidderts modification fucter, Bince the purpone ef requiring the insurance

rating information was to ensble the Goverpment to asocortain the fdentity

- of the bidder whooe bid, If accopted, would shtall the lLoast cost to the

Government, teking into accomnt a coast fantcxr outaids the bid iltself,
‘ao'bertm'a submission of Bparks! insurance rating appears t> bs & aub-
ﬂuion ot the roqmltod muon.

Robertson should have also sutmitted 1ts own yating,

‘In ordor to stﬂ.dtly coni"m to tha nq\urmxt\! of tha Bolic:ltatlm. '
pirica yperearaph 32

-0f the "Genoral Conditions" does require that the coptractor yerform on °
site, with 1ts own crgenizetion, et least 12 percent'of the totul contract
work, wnless the contracting officer spproves performance on a leseer
parcentags, In fact, wo have been adviaed that Robertsan is expected to
parfornm 05 parcurt. of tha site work with its o forcen,

Mbcr rav;!wing the methcld used in detem!ning the inmmrance ratina,

we axo of tho view that it 1is b soopthing which Robextson could have

changed or influence!, subsequant to bid opening o the prejudice of
Bouthoim, According to G\ 's inguronce broker, tho rotes are bazed on
trada experience by state as modifiud by the individual econtractor's
exparience, Taesse are objootively detorminoble foctors not influenced

by anything vhiich may or may not be included in any bid, Moroover, even
bad Nobertson submitteld its ingurenco rating, the Hid amounts would have
bean chang:d only slipghtly and Deberteon would g1411 e low by & considers -
oble marzin, Robertson's ingurance rating was subsequently detamined to
ba 1.19, ear,pnmcl vith Bmthom'n rating of 1,00 and Bparka* ratdng of 1,07

The procwlns a.ativity has tpdmz tha position thad Robextson's fallure

o nbmit its inouwrancs xating remlticed dn & defect or variation in the bid .
which 38 'trivial” or "negligibla" vhon contrested with the total cost o
gcopo of the work to ‘b8 performed under tha coutract and, as such, could

be waived r.s & minor infewmality in nccopdance with section 12,405 of

+ho Fedarn.. Procurement Yegulations (FFR), PI'R goc, 1=2,405 deﬁma e

. minor infomelity ast

"“*mmwinmammrotmmuﬂmtof' : -
mbatoncs or pertaing to aure immaterdiel oxr inconsequantiel e
defoct cxr voriation of a bid fxn the exuct xequirement of - .
ths invitation foxr bids, the correction cr waiver of which * '
walld not be preivlicial to othar biddera, The dxfect or

-yoriotion in the »1d is. immterial and inconcaquential tdvn ' -

its slgnificance an to prico, quantity, quairity, or delivery .

- 48 vyivial or megligihle when catrasted with ths total ovst L -
or tcope of the supplics or norxvicos being nrocured, # & ¥ .
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Tou have frnished nothing thet Tefites the oontvacting agency's
detarmination in this regard, Thervofoxre, there is no beais foor
. Offlce to cbject to the detemuination mede, . . ... ... ...

Further, Robertson 414 not taks any exception to the requiresent
- that 46 pextoom at least 12 parcont of the work with its oun forces and
we do noti view the nowing of a subcontractor as an indication that all
the work is being smubecontvracted, Although 4¢ ig true that 4¢6AA not
provide its own inmoanoe rating factor, we do not considexthat ¢o be
- indic that 1¢ did not intand to-comply with the 12~porcent

¢ v

(]

" mﬂmﬁ'wﬁewmummm'me‘
ftaelf to the required minority hirivpg goals, we nota that Robertson sube

?tmtq fully exscuted “Washington Flmn® sharein it states, in paregraph
[ I ‘

8% & vhenavor & prims Contractor ® # & mboantracts & -
yortion of the work in any trade dssimmated horain, ho shall
clude in such subcatbrect his cordtrent mndo wxler thig
nandiy ® % % 12dch i1l bo adontod Dy i Ouheoatrnotor,
EN0 ou  howmd thexeby wnd by thic Apporkliz to tha ful
e:xtont nn if ho vore the peima Condractor ® ® w7 (Hiphoois
' "ﬂd(lc:d. -

Thus, it doos not gppear that there is unything in the oppondix that
required tha bidder on the privwm contract to subnit anything move than .
his own goxls as pard of his bid, Apparontly, Robertoon met 1tn "Veshington
Plan' bidding xoquiremoents applicable to it in its LIAAIng o the prime
contract end, upon boing avarded the contract, was requlrod to impose the
sbovo~quoted obligation upon Oparks whdeh 1a bound by Robertesonta cumdtment,

¥hile you contend that Roborteon is ineligibls for suard bocausa of
tack of evection exporienco and lack of exparience in desifming, fob*le
eating end orecting revolving entrance doors, po ovidonos wns introdused
in support of this conterition, wherans tho procuring sotivity doternd sed
that Robortson did, in fact, moot the opecified exporience reguircments.

Mor the sbove roasone, the protest 1 denled,
o S Binceroly yows, CoAe
C ‘" Taul G. Dembling

T . .¥or the  Oirptroller Gansrel h
. : y q:i‘ tlio United Gitontes '
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.
—— ORI . S U,






