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E. C. Conybcl., Incoponratel
Pont Office Eo2:; 9 t
Blprinjfield, Viritnlf 2A150

Attention; Hrs. Ee C. Carjbefl, nr,
P'rosident

Gentlemen:

Dy letter dated April 2k, 1973, rind prior oorreoponrcnce,
yo~a proeteted anainet c:.ard of a contravt to any othtr fim
under 1ivitation for bids (1&21) flo. F/t-3-05351, innued lMArch 5,
1973, by the Smithuonian nl-titution (Lhithsonian).

Mie invitat4.on rcquoa teI bidr on one electric for)h lift
truc): irith 6,Mo) yound lift capacity in aceordanco idth kilitary
Spc#utifticmiWnn 1t:hT-40529, dated Awcguut 23, 1962, and o:ccepttons
citcuO v::rdto. tne Ir4 wan rnifled to III firms and ynopsized in
the Coin.1rCae Thir ienu Daily. The proenurin3 activiity received
only one bid annJ avarc in beinM udthh1oid pending our decisiozi on
the nurits of your protest.

fa61Cilly, it Ls ycnr contention tOat 1aL-T!Jd 29, \
particularly as arm. ded hcro, io reotrictive to cliPikment %nUa
factured by the Raymond Corporation. rurthermore¶.* you quoit.ion
the relxiation of certtin oi tMhc requirements cat%'l3 for ii , IlL-
T-40$29, conteandiiin; that cauch0 doinviredJnt; ofI porftraince wi U11
result, in effcct, in n lj,( pmtln& ctpaecity truch r;.-ther thkn
the 6,OX3 pound crqnacity dcired byr thVe ,wslitbhcoa'sar . In th1 l
connOent.l 1on, ytoU eucitiun tlrv nie.d for retc-ntion pf ithe durA 'drive
Capacity inl viei: cS: a rOdjctirsn in thu nlcino nscenu ton requite-
ment and you alno question the reduction o' the ).I.tt capacity,
acceleration, spee*, aerA thri lifting undl loirerinj, anp ..l; You
asnert that in addition te not being nvvcled, the vecsani ¶hel
drive costs at leost an additional $1,03f. You Ll.no contend thnf
the A2 volt electrical. nyrtwn calcld for -la not giuf'Icient to
operate a full lori: chift cnd that th IIT'D in doflclont in not
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stipul4tinG the zinh~rin ampere hour capacity for tbo biattery.
MWreover, you note that only onc bid van received (fro'is Fayiwnd
Corporations b dcaler), and e;rprens the btllcttf that .sinec 1S96
only the Rctyttond Corjxoratton or its deioer han recoiv4'l rzwe-rds
In paut Govyrnment proaurements usin- YIII- i29. You contend
that the specificaticon in alsc rectrictive btceuso it iLL dQsiun"
orientetd, Finaly, you state that. the pro;vurcv3>nt should be
rAae cither on a "brand :ifnc or c-qual" basis or negotiated. You
cite our decision J*177353, Apri2. i,p 197I3, In cupport of your
protest.

In response to your contentions, the OiJtthaonian reports
that In the abbence of lt own Upceificatloii coverinz tito reow
qutrement it van determined that I1TL-T-405Q9J (as amender) voul.d
beat meet Its mininum cesential requirements. The Tranuportation
Officer reports with regard to tho ohfnsea in the Military Specl.
tication, that the 6,000 pound itft capaclty in ncecsoury con-
srdering the work to be performed becaus. the flrthsonian'a
4pcoo pound 1ift capacity truck had been davaged due to over-
loading and in no longer operationLA. The changes in the slope
aLcension from 15 percent to 10 percent, retention of tho dual
drive cnpacity, and the reduction in acceleration wore iude beo
caurno the truc]: i'i11 not be opcrnted on grades ot' more than
10 percent and the dulc. drive cnM reduced zrecd wyil enabci the
truck to obtain adequate traction, constant epeed ard BtabiliWy.
In thin connection, apeed and acceleration 4re not conuidered cx-
trenly important; however slow and etcety operation a.re of prime
Irportance. Dual wheel drivo is also cwnis3red neuecsary based
upon past unsatisfactory expericnce .ith aingle dftvo unitn. These
charaiteristics arO considered to be perfortmanceworlented and, thus,
any firm may produce a truck with those attributes. Therefore,
Smithoonian officinan contend that the sptcil'icationn are not
restrictive.

The procuring activity has the primary responsibility for
dratting spealficationo which reflect the minirum needs of the
agency. Mhile the procurement atntuteu require that specifications
be dranm so an to penrit. the greatest amount of coipetttion con"
nustant with the needs of the procuring activity, neither the
letter nor tho pirit of the comotitivo bidding statutes is vioo
loted because only one firm in ablo or wviling to uupplyr Ita noeda,
provided the cpecifications are zensonable and necessary to moeet
the agency's actual. needs. 45 Camp. Con. 365 (1965). WIl have
also held that whero the lcgitiwato needu of the Govo:rmnent can
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be satifiRI i'rocn cm!)ly U naing.e rpurco, Vic lrmv does not require
thst thbinc noedai I) eor-romrn'1 Ir.' oror to bt1.ain co.naptitdo!.
B-159550, 1 ;brusry 1.3, '9S7; 1-17'f`Q3, Joly 6, 1971, Portmunst
an L±enee l;UrcWE;: cquisiz-nt r.)'oly beenu:a:n it & oCterod at a
lwower prlce, i'lttrsut Sntelliwent rRorena t4o tha particular needs
to be aeori0. y-VY'j"5;, Moarch *;t9, 17W. J1; It i3 our viCew bnte4
upon revbwxr of tlr: r.- ruor4thnt tVie Rtthcoetrjr htn aioqutt'tcw euteb-
1XvIwd thi, the .nc ct JEL-?l;C1½P9 & cs orcral%4, want reatton:by de-
terndned neevusary tve int 1itrG enscn'tIol A iinimrur xequircti.atita.

In D-17'353(1) L.yrvSl h,1 3j7:3, the itcrm purchsiced vita 4
ho0 pouul ez1 pctr-vnl; 'or lift trutw!; uainr; tho sanI tai i
Spctification. You protezted eoitvrfnctn that the uuc or another
J'Alitary Cp-.cfica4 ioi would )tw- (;Ofenrtrtcd moro comoetition *tnl
a lower prica. In tint casu, thl ugeney did not dirpute that the
Military Opecificatioa you cited, dith oni revision, wmuld ha-e
mvt it: nceds. Vc, therefore, concludled that the specificatien
used unduly restrictc;t compatitio.. In the previent carvo, hoirevor,
we have concluded that the ngcncy has adequately ctablis1hed the
necccnity for thu cpnecitkcationi uced, Consoluentlyp we do pot
aorec thtat the holding in the citcd case In controlling here.

With rc,,ard to your contention that the procurenmnt should
bo negotnatoi, the nar1.1icab.e tutute, 41 u.n.c. ,252, provideu
that afl pujrnbnann nId contrs.vtn vhall be r.nde by advwrtinlng,
except in crrtain enumserated circwutancea. Since nol.e of the
oxceptionn rire applvrtble in the; present cane, we find no Ims
propriety ir tLe Sr.tthnonluti'n une or forrml advortisince procem
dure. Se )PB% 1-2.1)(R). )PVir.:dly, the uca of a "brand nane
or'cqual" rn'chrtou dcxscription vou.d not be juntified because a
suitable Cor'rnncat rnpciticatiot in avuilablo, See F1P 1-1.307-5(a).

AcCrdinlz1y, your protent in donied,

Sincerely yours,

PaUT 0. boLbltD(;

Yor the Comptroller COn'iral
of the United States
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ui-101404 Htay 25, 1973

Thc lrpnornble )Ioierrd IIU Callan'czy
Tie S1ocrat:try oi tOwu AJry

Denr hTr. Socrcturyt

Th\i iu In raply to tle "ny r, 1973, letter fri';i Ihto

Acnintnnt Socrotary cif tOm Arry (Inntallationu rind Logiti-

ticn), ruqueotiug, concu:vreoicn v.th% bin dteror.1i.r.tion to

oLAitL Md Ixnvdnattoni of necordei clauee fren b coratract |to

ha0 cntered into bntwie'nt thu Army 1!invilc Cor.uanc1 and the

BDrtir.b Alrcrnft Ltd. , for tho purchrto of one each Trac;vr

and Ancillar7y Untto, B odified Rnpior. In accord.9neo t1wth

10 U.S.C. 2313(c) nnd Arnad Sarvicaa Procuremnnt I;tegultioil

6-iOQIl(n) (i), t ccncur in the detcrntnttion.

Gincoraly yocurr.,

PAUL ,0) ttlJi,:'LtJrG
fo' th' Conptrollcr Ocuioral

of thS United States
'i
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B-10L.404 Hay 25, 1973

Thc' l1onornble )iowjrd 11. Cnlln'tny
The Sacratcnxy of thle Army

Dear Mr. Socrcturys

Thin iu in reply to .he "ny r, 1973, 1ct~tor fron tLie

Annietant Socrotary of the ArrMy (Irjntallations und Login-

tics), requeoting concurrococ with hi doterrutnr.tion to

omit the Extnwinntion of Recordr. clause from a contract to

bo entored into botween t!:iL Azmry lannilo Ccowmand and the

Britich Alrcrnft Ltd., for tho purchnro of one each Trnc!:rr

and Ancillary Units, tfoodifieci Unpior. In accordance with

10 U.S.C. 2313(c) and Armed Servicoe Procurement Regulatiop

6-1001(a)@t), I concur in the determination.

Sincerely yourc, .

PAUL C, J)Li3L'Y4G ,\ -;

jv.Com&turoller CGnoral
of tho United States . V
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