COMPTROLLER GENERAL OF THE UNITED STATES b{.
'WASHINGYON, D.C. 20348 NG |
{ yHo
DEC 28 1973

- Nre Andre J, Richard
Contrecting Officer
Veterans Adminigtration Hospital
200 S8prings Road
Bedford, Massachusaettns 01730

Dear Mr, Richard;

We refer to your lotter of Hovember §, 1973, reforence 518/13%, re- .
questing a decision from our Oyfice concerninz the protest of Interyrins
Bquipment Campony ageinst the proposed avard of a centroet €9 YNaw mglend
Prevsure Tap Campany, Incorporeted (New Bimland), for ihe ingStdinfilon of
& central copressed elr systen end reloted construstion widavy invivetion |
for bids (IFB) No, 518-74~33, iussued by the Veterans Adninictretiou LospiZial
Bedford, Messachusetts,

Enterprise bases ita protest on the fallure of New Diglend ©o relmavle
edge Anendment No, 0001 to the IFD, Amendment Jio, 0921, issued cn Oatoqer L
1973, amended the policitationts Scliedvle of Veze Retes €0 refleol ¢ notrie-
- fication by the Department of Labox of ite earliecr Dzcision lo. AQ-3,C0h,
' The labny clagsifications enunerated in the modification were cirpenters,
poft {loor layevs, ironworkers, lathers, and sprinkler fittcrs, Avoaiawnt
No, 0001 stated that "Fellure to ackunowledse receipt of thig wrencmeal rzy
result in bid being rejected oo noneresponcive," Nev Englend wey i oniy
bidder which falled to aclmovledge Amendment No, 0001, end thic ¢rizcicn
was noted by you at the time of bid opening,

It i llew Mgland's position that Ate fullure to achinowledge rocuint
of the mamendmnent should be waived and the conbrast pucrded to 1t 4 low
bildder aince it never roceived the amendment wnd was, thoreforas, ues oyvurs
of ito issuance, Mowever, thic does not Juatilfy wedving the bidasyts
failure to acknowledno the bid emendment, Boa Lo Comun, Uen, 186 ()1050).
This neemingly harsh rule is neeensary to preserve the interrity o the
competitfiive bidding systrms by preventing s biddar fron varying tesid ufte
bid opening or becoming bound for Less than wan requived from othor Liddwc
on the saue contract, B-166255, ley 27, 1939,

New England also contends that 46y fallure Lo aclmowledze the wrendnzs:
nffocting the wage datormination schedle chould. be wuived as o 1inor ine
formality under Federul Procurcmont Regulations (3TR) 1-2.405(a)(2) eincs
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none of the tredea enumerated by the amendment v fto be used In the
project, Thig contention finds awpport in the nmatorandun of Octoher 29,
1973, prepared by the Chief, Ingincering Sarvice, af your hogpitsl
vherein i1t was ateteds

"This instnDation and conytruction does not roejuire
the usoe of Carpenters, Bolti Floor Iayers; Ironwyrkerd;
Lathers; or Sprinkler Fitters, as listed on Schalhules
of Vage Rates, Modification No, 1, dated August 1,

1973,"

The snticipated lebor needs of tho project were fNurther clarified in
a menorandum ol Ifovawber 30, 1973, vhere the Chief of Inginecxring Services
cf your hospital stateds o 'y

"1, This project banicelly involves pro\;iding 8, BpagY
within an exdsting bullding and installing & ifedienl
Alr Conmpressor,

"2, A deacription of the work required is as followvas

o, Hand excavate edsting crawlspace to
proper depth, Persomnel renuired -~
Jaborors and truck drivers,

b. Conastruet conerete floor, concrede block
wall end ingtell prehung steel door, lo
form worli required, Personnel requirved =
nagong end concrete finishers,

¢, Install vir comprasgor and tie into
exioting alr piping within the building,
Personnel required ~» plumbers end pipefittera,

d, Inatall commressor aleotrical contralo
and electricnl light fixturs with aswiteh,
Pergonnel reguired -~ elcotrician,

o, Luborern could be uosed in uny phese to
eopint the Jouranoymen in moving cquip
moent, outting pipe routes, ato,"

pubaeguent to our rcaeipt of the ubove manoranda, ve vere informed by
lettor of Doocembar 7, 1973, from the Dlrastor, fiupply Bervice, Davartument
of ledioine and Surgery, Veterans Administration, confiniing a telephone
conversation of the cume dote, that in the ovinion of the Ingineer of V, A.‘a
Central Office Inginecring Servico .
“the carpentry trade would be applicable to fruming the "
concrete your, instadling a metal door framo, ond ine s
stallation oX tho door," .
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This conflict between the opiniona of tha two V,A, engineers ne
dicates that there is n possibility that trades enumerated in Anendrent
Jios 0001 might be used in the project, £ince this posslbility existo,
wa feel that tho aadendun- to the wage d&tc&rm:lnation uchednln vas o

" material element of the IFD as ended.

In this regeird, we nota that the Labor Standaxds Provisions section
in the Ir3 provides thaly

)., DAVIS-BACOH ACT (L0 U,8,0, 2768-~2760~T)

* W * * %

"(d) Tho Contracting Officer cball require that
any class of leborera or mechanica, inciuvding
spprentices and trainges, which is not liated

in the wege deternination decislon and which 1a
t¢ be anployed under the contract shull be
clessified or reclaspnifled conformahly to the
vogs determination decision, and shall yeport

tho nction taken to the Rscretary of Labor # % #,¢

By tho texma of the above pection, any worker dning work vhich could be

cleppificd a9 carpentry wvould ba eantitled to payment for this work based
on the wvage determinatlion schoiiule for carpenters, Therefore, tha effect
of the wnge debarminotion schedule get furth in the exendment goce
beyond tho individunl job categories ldsted therein, 8Hra B-176397,

J&nwy 9’ 1973 ¢

Pased on thu foregoing, we £ind that Hew Ingland'e Lid is
nonresponalve,

8incexrely yours,
i‘} ‘?bm \4]

( D) Comptroller Jeneral
s of the United Btates





