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Noveuber 39, 1973

Fried, Franik, Narris, Chriver & Ermelman
fuito 2009, The Voyerpete 600 L
GO0 N Normchiive Avenus, 104,

Washingisa, D,O, 20037

Attintioasr Jocdl R, Feldolren, Esng.
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By lebtey dated Avouct 9, 1573, and prinr corresmandence, yin
measested es cownrel o Moreee Intornntien durvdece. Yra, (Yovaes), the
werd of eonbroet Koo G3-02<077) Yo The Yeonldin Xnatdiuse (Peaioin)
by vha Davircumantal Pretoction Asthey (V:d), uadsr sejuust £0r pronsouln
(BFD) DU 3e3280,

As e Ledloving dlanovanien of Che donorg wlll duitansta, v o ,
. qanying Y protesy it e cused to Trendldn son 43henaks Coanrgienddss,
oot cannet yecorusand €liet e enbicn paeyloion n? the conbraat not Lo
Gareigad, |

Tha T, isnved on Baptoudbien 19, 1972, sntictueted suviwding o coat-
PMuseLizaieioe (URD) ecoatract for acxvening ond ehobvanding oo ces
of publiziwd literature cud oedentific werl for use dn veddishing ryvithly
(© deowsa of tiv: Waalth Arpcats 02 Muatleddas Abeirnes nutlotin (1BVA), Tas
tora of the contiradl vas Jor a 12-:=onth perdod from the aifackive dnto of
anaxd plir tig Xlesionth option veniods, Tho cvalunbicon cxdtaria contained
in thoe BFP vare (1) wodsvstanding of the mojects (2) facllities; (3) rore
copnely end (.‘;) CReINALN0G,  Eath vontainsd verlcus vubaritesisc, ha codar
of Lmpovbaiies v ctabed fa tha 3T Tho £irab criterion vee ths roct :
irportent. L1 addiiion, offcrara vora ccutioned thed ths technical prow
poutd wan e oeot imosirtent fustoxy,

Prioy to suhnlssion of Lty eoposol; Hevusr yeeadved pmsveasion fron
ER to oworit 430 propocel on o 1ivm tizmadenrios bosio 114l rrejfullice,
Tha forr proposole yeceived by tha closing dria off Ocboloy 16, 197, sora
formtrrded to the project officer for technicel ovalaviion, Ao a yeculd
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of tha toclnical ovnluation booed on a pousiblo seare of 100 points, two
proposulo yre doetorntnnd to bo wilhin io eomngtdlvive rewoges Ivonklin,
ratsd nt O3 Ternor, rated nt B0,  Therenlter, written ond ol dismusiony
were condustol with boih offurore on lovirban 16, 1972, pointing oub doitie
cicneles and requiring vevised techuiioal wd/for cost proposnls by

Loverdop 27, 1972,

Both ofinvors sulrdited rovignd tachnlenl and conb preapcanls hy tha
rosudred dolos 189 yevioold yeoposela vore prdin uznt to v projact offlcer
for ovaluaticn, Tio x:ead indiecton that ravirod mroncinis were not MXNw
fendly poencorcd,  Wathor, tha profoel olfleo» ravievoed Chn aavleicnns (nd
racordod oy ondnion end racowunlavlion in o nweeativo o dn a poseecndum
to thy coniracting oliicoy. % reoxxenletion absted thst we a youndt ol
tho xeview only Prantalin cowld be considerod Maccopicble,"

Tha ooy propogal vas donsieedod dus to pwvposed ubtilization of vhut
wag cmatdozrsl Lo Ho oo pany LY. and poxtetirn poveciiel in tha nercening
prosann,  Lownar vag plao domrented 10r g 1ol of arnaslencss In e
Jiciing n peviodical vwivh dmboneid Gelldnen,  Sua shated banis for this
conclusion vy un Investiration of o Hoxpar ceatirartn,  Coacerndn: 4o
Lo cohbmvun invephipaced, porsomsd, praoblant yois enccuntared, W6 1y
pieuad Ll e conteass sow chaieeidng evtiolon o s Canep Chrontlavaqy
Mallotin, Jhwtionnl Conmor Institite, wmg £ ponibhig o 1o oblicellen duy to
inomacely aunidificd yorosnuel,  Linewnicn vl thy peolect ofMlecy for
Revaaels cosvoach Lon (atebelivwt odwviens v $he Gaiziry et) Honkih
Rileoting Iwhiie Fuolth Sorvlct, ssvenled bt chmreod i ity vtungg
on tha modect had bhltadorod povwiormsaida, 00 Lo INUeD 08 rroowmsad 5oy
neeml, fWtle nobing s gualiitentions el enveildans, Hower
potrdioad o vied vas conaldared emdury loveln nns caiwasieebo vill
qualificatviona,

A cooparatiso cost annlynls of hmexsand Franidin'a yromposoeia ymn
nMay Th2 oholysio concluled that Inrner'n loxcr mrica vaua attriiiaklo
ta oo pavacnnnsl enrvicng conte.  Thio van erraddnogd o weals cavs In
lomwe'n Tioposels Howioe's uzopand vo 1tbilise o lmye ruadnr of full enl
prubetine nowaoimszl in $ho coranidngg procons waa cornildewsd o bAndvenes o
tin devel¢ myal o2 exyoysion, Binca the goxvciing procuns tng coividered
& cxitlcal ooy, thno foregoing way cited s Juwllficatdon to ascept Frantdiu's
higher cont peopcoal,

Banod vrvm the tedinicnl evaluction, ths controsting officer dotorrdnnd
that tha tecinlenl owpostority of 4419 Ieodddn parmwasd s fiod tha hichor
coal of tho Pranliin proposal, Sharuefier, o Cinad cloem-ir nesobleblon
sanaion wan cndusted with Franldin on Jannnry 10, 1973, Ty letier dafod
January 12, A73, the hlsector, Contracto linnsywieint Division, inlow.d
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Foonklin that any wosvlting contract vould contoin a data of incurrence
of coot erticla,. This article entitled <he contractor to incur couts on
or aficr Jomuary 15, 1973, vp to $20,000, FRoirbucsencnt would bo da'jore
ained in seeordonca with the £inal coutrach terms, Franklin wug cautionca
that incurrence of coats prior to avy ciniwart dote wag deomad a yoluntery
action on ito part end it esauncd ths rielt that 1€ icht not recolve an
avard, 4Yns contract with Frauldin yas finedly exccuted on Vaveh 2, 1973,
ob a tolel estimatied cost of {124,805, incluling u Lixcd foe of §7,054,

Haynaz's protoct roises fivo banie 4asveny (1) tho wee of o CFFT
contract wor inwpmronriates (22) tha2 fined fce oxceedcil Enviromnssntal

Protaction Froown:aant Ragulntions (BIE8) puidoldneay (3) port of the

avard vro on 8 coast-plug-parcmtege~of«coat dbnociv and therefore 1llegals
(4) the evaluation criterin did not pive sufficlent wcight to price and
aid not elecrly indicate tho costetceclnien) mluticnnohing (5) the evalua-
tion wug not conductod dmmortinmdly, We shell diagcusn tho iesiop in the
oxlor linted,

Iorper noten that IFR 1-3,005-1(1) movicas that a "# ¢ # cogte
reirtuysarent type contract is sultable for wsue only whon the wneartainticn
involved in conbrrot roeforvrmize exd of such nocndtwia that enut of pore
forranca cramot we estipebed viith mw'ficlent xeencnnblerans 4o yenadd veo
of gy tune of fitcdepydco coplirnet,.”" Gincs tha poior A contruet wma
finod-price and Jinsaor cubnilted e finadepsica propnsel, Heeanye contends
that tho cost of perlormance cendd have beon enbiinied vith seldicient
recaonables2rs go ag Lo perxzil the we of o fixd-price conbrect,

b2 11.8.C. 254(b) providos theb a coss or AITF conbtract roy to usod
vhen the ngeney head deternines that owch nsthed ef cordractiiyr 4o Yikely
to bo leng coslbly than othox rothods oy 16 18 irorachiecad, o nacvreo |
yroporly or pervicas of tha lind or quality regquircd without the use of |,
& coat o CEF contract. Tis coplicable otermiuntics cnd £iwmlings (Dir):
vag excened on Bepbashor ili, 1972, Oince UL U,0,0, 257(n) affonis f£innlity

.to thae DIF, wo parcolvae no lezel basias unei vhdeh cur Ofice cun objeet to

the choicc of contwract type, Eze 50 Cam, Cen, 504, 570 (1071). Howwor,

it doza nypear thut under the FI0R quidelines, this {y;o o contaact could
bave been negotinicd on a {ir flyed-prico Lassis. fGhorefore, the quantion
vhother the deoisicn to eoploy o CITR eontract vws seund fxoa & procurenand
policy ctanipoint is baing referred to cur Prosurcimont nnd Eystcts Acquiniticn
Division for further considcration.

Harn=zr naxt confends that the feo evarded Frenhitin mm&ded the "

regulatory guidelines containol in EPFR 153,050 o tho effoch that
generally a CITF contract vould not Justify a fee i exceds of J. pzreont.
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P §7,00% irnd fee veprenonts opmroximately 6 parcont of tha estiratcel
cont of £117,'41 fe» tha inttind yoriod, vhich fee raming emohant; for
buth sucesnaive Y0wonth option pordods, LFA's pooition on this weivsy
wag eonbalnsd in the conbeacking olileerts wapord that Gl ¥¥ € # postile
ction complicd with tho yeoulresgnts of tha LFM 4An eaficbhlishvent of o
yrenepotintion positicn vith renpoct to Lived fea, The pyaitastor'n ¢llc-
fution 1e boscd wpon & pisinterproiation of the yravisions of tho Lri,”

EPPR 15-3,000-50(e) yeoviden tint the atated puidalines ere £or uie
in eatebliciviag prenessbinblon peofit/foo oblocidves for nopntinted cons
trarbo. ho yolloy rusneoling the yenflt/fes nepetiction cvjectivo in
futunded to conpiday pll o Levent Sieborn to glve Yhe eanbenctor a profit
ohjective corzacirato wity tho nature of tha worl dona, {he contructor's
1inis Lo totel povTorence and tha rick asmmed by tha coutvactor,

EPER 153, 807=50(h) (1) Yinto focborn wpd woirntod wancen to ba congldeoved
in the profit nesd’ ‘ntich, cluled dn the gt of nrofit factore ic o
wiphted poreonters of 0 to 6 for centractor casterdiion off cead rvigk, She
LYY pollcy S'or the walglend Loctor rgmldenble to CET conlsacto for
acswption of cens viek in O o ) ovcent,  blucu coounatlon ¢f »iow 15
oaly ona of novoral factors €0 bo crmidared, she X-poxecut Mattatlen

i invpalieshie to thn (Alal profis/ig thab iy Le neoelicvicds. Yo oy
ovend, the Duo in thic onsa Qs vishin tha lheitation o L poreens of
tho astirntos cembrast voot, exclusivo of fea, consnlnsd in W1 U,0,C,
tsh(b)e  Ceeoguantly, one Ofilee caumnot logally coject,

Hoyuar clso contonin hat Arvleda VIIT of the cantirant, whilch epsiled
Pynklipn {0 be saicbhurssd v 1o §20,60 for eosta incwrcd e Jomwnyy 1Y,
1073, tu consvact deta, eoastituteld a cosb-plus-narcentunc-of-cont cratrach
peeohdbitod by b UB.C ash(h)s Thic cententien Ao withoulh ririt, ileroow
‘pasan thig allecindllen on the ermoncous shsnatlion that tha peveontraus
costa nirsady incurred ¢ the tio of avexd wonld ba in oddivion to tho
total colimatod amunt otatnd 4n Frandddn's prorasal,  lHownver, ths totod
ostimted aoct of {124,005 stnted 4n tha cratoact 4o the s oot cone
talnsd in Teanilin's rovissd swoporndl duted lsverdboer 22, Y002, ho puerona
of ovch & mrocedure 4o to obioin wmintorrunted corvicd, Vo carionted In
Dl 022, Ty 26, 1973, that the onus pmscedura exploysd by LI dons hiot
afind o vasis for disturbing o contoract, Uca olgo S50 Coxpe Gous 505,

575 (2971). \

flornor noxt arguos that the ITP ymn defective bocrusa tho evaluation

oritaria 4id not pgive sutffelent wiriit to cont anl did not clearly indicote

i yolantive imnortanca of cont to {cchatend corgiderationa, lorasr triruon
that th.em contontions are timoly bocouse 4t could vwot have knowa thib
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almost no weicht woa accordod cost befors notification that the nvard woa '
on a CPrF boois. While EPA ogrecd, at lornzr's requsot, to consider w
fixoii=price proponal, Harnar wuo avnre that n OFFF contract was cnvioioned
by EfA. Unlor coction 20.2 of sur Interinm Bid Itotast Procadurc. ond
Standarda, ths titn o quosiion tha rolativo rmertonce of the oveluntien
fastors wng bofore subuisaion of g proposel, Comseqwently, thenoe contcrie
tions exve untinely, hd

Fina'ily, Heruor contenda that tho ovaliintion wae not conducted in ea
fnpazrbse) pannse end dié pot roold $n o eudad maat civintercous to thy
Govermannt, In thin reyayd, Nozzor rolsea the Zolicering objectiono
(1) tho £nllurs to mirerically ocore the ovised propenalo reswicad in
an evoluntion of reviscd propozsals wnich denartod fron ¢he eriterle dtated
in tho RIP; (2) NMernor vas prejuliced by the subalaaion of a flxed-price
pronosaly (3) EPA's fnformation cvoub lernge's past pzrfonmsncoe ond
finnneis) resourcen van inaccurntop and (4) tho enord wmo nob 4in {ho best
intorunta of tha Govewnrieny boecune Ivonklin'a etatus ed e nonprofil
organization affoxds it a corrrbitive adventess cnd thn oderal Govornasnd
dorives no tux revenuss fxoa At,. |

Pirst, naithm ove OLf3c¢o nor FIY remittron that A yropozol Lo
evelusted on the basls of numerionl ascorci commited thooily @ nuihvasuticel
forrmla, Lven taovsh aueh o rmethiod phy be cmleyad to yeto the dnlllal
technicel preposals, wa oxe not awvere of cny reguwlvaasnt that revired
moposals Lo roascorctd mmericrlly, Uhe matter of teshnical evaluntion
1o primavily within <ha ddgeretion of the proouving cotivity, Ouwr 07fice
will aceont that deterzinatlion wlons the Juirrent eneralped repres usto
an obugo of andminigtrstive dioerolicon,s An long ao the technical cvoluae-
tion of reviaed projoscdo sompordtn wvith tho oritoria steted in the 3900,
thme io nv lopal basio for ouv (fflca to cuject to the ovuluwatlion p:ow
codura. From the record it aypecrs that; vhilo precconted in nerrod).m
forn, tha factoras considerod upon recvnluation were coalined to thosa
atated in the IFP:  pornonnel, past posforannce, waderstonling probleas,
and knovledce of tho vorlkk flow cusociated witth the ciffort, In view o!f
thw wide dicparity butwveen lzrnar and Fropiin £ron a toclmierd stondvolnt, -
wo Jo not porcoeive any prejuldico floving to Harner Lrouw tho mothod of

evaluation eployed,

larner's slleopation that the techaical evnlunbora wore yrojulieel -~
apainot 4t 10 btased upon inforencosn. In ito My 6, 1973, letter to owr
Oifica, camonting on tha contracting cfficor'e report, Jiernoxr conitebhds
that 16 wus prejudiccd by the mwmdgoion of u 4% . »pricoe proposul, ‘Thore
is no aupport 4n tha racord for thia contention, lernor's proposol was
rojected for technical rensous and pot Lucause 46 offcred A fixod~pule

-8
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propocnl, Jlemar notaa that EIN's aseagnzent of 1tos financin) eanabilitics
wa erroasong pinco it d1d not censider Thot Hortar 40 o wholly oamoed
subzidicey of Horney and Comuopy wih el raceipid voll in exeron of
thoge windad LY ERN,  In thin supard, Fid 4«3,100(b)(%) provides Liat
prior to antering a nogotioted contract tha prospectiva contractor st

be datexiined vepponnlidle 1n ceepxdinea wilh FIR 14,10,  FiR 1-1,120%.2
providus tuod oidilivtad cencerus genorally ohall bo cenidderod p3 soprraia
antitica i dotorminin; viwathur tha conearn vinlel 1n to parviora Uha cene
tract in respongible, Nvep eoiiidng youe comtention Yo e esarecs, aineco
evied v painaedly predicalal oa teclmlon) eilitr, ve €3 not boliove
this wan o sigulilcent festor valeh prejuiiced lrrnzar,

- Herror qumstions tha rmafceronce 4t tho ovaluslicn praorendtita o two
pravious ccatracts vhitch B2A atated inddentad ywor pivt pavforminca, The
contypevin~ officuy ctuton thet ke ond the Laclnienl eveluntor exmbncted
the pmroiect officcr Tor annh conirack anld yoeoived thi cvelwaiicen etated
In tho »oaonte  Hexnoe, a1 (s oohor hond, stoten 4l 30 roenvnd dnuwin-
tory caiiiats for i4n vorik oa thge conovact foy cbatvass of rublicetione
conearniiyg censex chusdthorany end vag auarled puedher contraet by the
Hatioawr) Clerxinshisvaz for Somnng and Monvdh foe {uy brating el Diedih
Pullciin.  Iarans clua senorved to B=i78050, Oantoslse by W73, © cr'sa
whore Jroitain protested waird of o contyret 19 jarne o abolarch Leve
vicos ©on e Ceohiln g e Jealih Baddesin,  Tag proebssl wag sohndnoally
withirmm, In Lhed erqo, JIIN fnd the tomse pronaan) doehnior iy
gupericy and the vonkiin prorousid wncectnhle, o thin, Jlmnsy conw
olules thnot Lo prasint evaluation vwid bitsed end deficlont huacavsy of
allcicd sientatonanis and voricnee fzam oluwr viensies? poousouinis,

Loh proomaaneat st be comsideral on s ovn ewnnideving thae
governzeni'o requiyerency and tino rorive of (he propocxls cuiiettiond in
rosponse thorein. Lidle tha rervicoy :alled for In thg yofercaced pro~
arenonts axe simiinr (ohetrectined, the requiremints vexrteds Moraover,
giny thia tocluienl @storminaghiciy add evolwitions aro pasiorn dineretionary
with che mocurcnopt ectivity, no woichi caa Lo glven 1o tha fact that tho
gans fHrm roy ¥c.-, @ En awvurd {rua one guency ond not .fram anochear,

Further, @ix OfTice contnctoed both project officers ientioned in.
the evalunticn rvporsk,. O2 the CroXdnr ond llealth Dulldsiin, the yroject
officar inlicated that gt the virs of the inquiry, Hernire wos having
problezs rotaining paraonnel, but this wan cubsecuently corracted 4o his
saticfoction, Concoining the (encer (X uabherapy Abstracto, the prolech
officar atcted that at the time of tho innulvy, letner vaan 2 ponths late

fn providing the necocoexy chotracta. Thia problen cino wos corrccted
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lotor by hiring o mv editor nnd work has procesded antiofactorily cince
than, Whilde 1 may ba that the tiring of tho inquirles worked to Jlorheos's
Alpcdvanioge, wo can £ind ne evidenca of rocord of pyejulice to licyasr,

Yinully, Freatdin's stetus es e povorofit orponization hes no beoriry
upon vhuther tho conbract wus mosl edviautagoous o thn Goventunt, P-1Yih5),
urch 28, 1972,

In view of tao rorcaolf‘a, yowrr protnst 4 doatad,

Blncercly yours,

( \, | Paul G, Dewdling

For the gayiAvoller Oowiavel
of tha United fitatas





