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COMPTROLLER GENERAL OF THE UNITED STATES \
WASHINGTON, D.5. 3334 \
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B=178656 Decewmbar 26, 1973

Stassen Kost¢s and Wason
2300 Two Girurd Plaza
Philadelphie, Peonusylvania 19102

Attentiony Thendore M, Kostos, Esquire g

Centlemen)

He refer to your letter dated Septembar 17, 1973, on behalf
of Boston Pneumatics Incorporated (BPI), and prior correspondence
from BFI, protesting against the award of a contract undexr solice
itation Mo, FPNTP-B6-19332-5\A-5-18-73, issund by the General Serw
vices Admfuistration (GSA), Ne also refer to our letter dated
October 11, 1973, forwarding to you GSA's response to your letter
of September 17, 1973.

“he osolicitation, issued on April 18, 1973, contemplated &
requirements«typa contyact for three different jtems of pneumatic
riveters for the pariod beginning on the date of awaxd through
January 31, 1974, Bid opening was scheduled £or May 18, 1973, In
view of your protest, bid opening was postponed until August 20,
1973, On October 15, 1973,.06SA determined that the award could no
longer be delayed and on November 6, 1973, award was made to the
Huck Hanufacturing Company,

Be iically, you allegs that the solicitation contained techni~
cal requirements and testiny procedures thet wers arbitrary and
réstrictive of competition,

Pirst, you state that the "Design and Construction" specifiw
cations applicable to Items 1, 2 and J were arbitrary and restric-
tive of compeotition because the requirements tharein regarding
gperation under certain air pressure and conasumption limitations,
pulling capacity, stroke, and certain pne'matic hydraulic double
action shift mechanizmshad nothing to do with viveting, You ask
why the Government did not 'merely ask for yivetary that will pull
the rivetsc it wants to pull, and test for riveting nnly, without
using all the part numbex complications, simulated tests, atc,?"
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Initially, it thould be patad that your literature indicates
that your ptoducm comply with the desigm specificatinm requirements
which you allege sre unduly vestyictive, As ons exswple, you stata
with regard to Item 1 of the XFB Schedule that the requivement that
the tool “waigh pot moxs tham 8 pounds (less nose sssembly)" is o
"arbitrary", for "If our tool weighs 10 it would mt be
uceptnblc. Eight pounds {s considered us to be too light, and
rostrictive,” Yet l.ha YInstyuctions and Maintenmce Manual" and .
the catslog sheat pextoining to youy product list Ltsweight as 611 .
pounds, including tha nose assenbly, Similarly, with rcpard to Iteus
2 axd ) of the IFB Sciedule, you maintain that tha requizement thut
the rivetor "waigh not morxa tlw.n 11 pounds (less nose asscmbiy)" .s
"arbitrary, rvestrictiva', aud you ‘Recocsend change to 15 ibs, max,"
tiowever, your catalog describes your product aes weighing 10 pounds,
fncluding the noss asseibly, A parallal situation exists vith xee

spect to other specifticition requirements which you allege ars une
duly restrictive of fompitition but which are set forth i{n your
litarature as deaign fealures of your product. Undax these circums
shonces, it is arfficult ta perceive how your competitive poaition
" hos been prejudiced by thu provisions of which you complain,

In response to your objectiona to the testing requirements outw
lined in the specificetion, GSA siates that the actual installation
of a large qunnt.lty of rivets and the testing of each tool (s expen-
sive, time consuming, aud impractical, PFurthermore, GSA advises that
all of the specified perfomsnce yoquirements shich must bz met during
the teosts are directly relatind to, and are agsential to assurs confox-
mance to the utated technical requiremants in the aol.icitatiou. In
this Tepgard, CSA states thatt

"Tha C-ovetmmt is vot umly procuring tools that

will work intemittently ¢r under constant corvective
supervision of tha contractor, the Covernment {u
procuting tools which will perform a specific Job

or task with reliability, cfficiency, durability,

and safety, Thets qualitien cau only ba assured

with propar teating,” .

We have consistently held thut the determination of the Govermmsnt's
vaquivements and the drafting of the specificaticn to mest
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thove Ysquivements axe vesponsibilities vested in the procurement
activity, Wo will pot question its actions in thes<. areas unless

it is clearly shown that the activiky abused its administrative
discretion, B«176370, Janvsty 17, 194733 B«17315%, April 20, 1972,
In view of the claims in BPY's oparating manual and cstalog that

it can meet or purform all of the techuical requirements included
in the specification, and since BPI haa not show) any abuss of |
administrativa discretion, we cannot conclude that tha "Deaign

-and -Construction” clavses and test vequirements wers arbitrary and
restrictive of competition, .

BPL also contends that GEA's faflurs tn permit pevsonnel from
BPI to be present to witness the teuvts of bid samples wan "arbitrary,
{llegal and capricious."

In this repurd, GSA states)

"With respect to the protsator's xequost to be praseat
during the course of bid sample evaluation, GSA, for

good policy reasons, asida fxon the ohvicus administra-
tive buxden involved, cannnt accommodate such a request,
Bid sample ovaluation by its very nature requires sub-
Jective detorminations, 'Worxkmanship,' for example,
requires an avaluation which is not objectivaly moasur~
able, end raquires the inspectors to exercise a qualita-
tive judgmeut, Under our procedures, bid sample examina«’
tion and tenting are noymally conducted in tha presance

of tnree qualified (I6A officials; one representativa from
sach of our Offices of Procurement, Standardization, and
Quality Control, Obhjcctive test rosults ave meticulously
documented and are available for inapection by your Oflice
upon requast, Subjuctive dutarminacions are wmade {n all
cases involving bid samples, And, in the case cf 1ejec-
tion of a particulay sample, the bidder 4{s informed of thu
specific reason(s) his semple haa failed, Prezunce of the
bidder would chill and hivder tha free and frank communi-
cati-n and exprassion of opinion between tha luspectoss and
could lead to the acceptance of products which do not con-
form to the Govermment specifications."

Vls balieve that the procuring activity, in crder to determins
vhathtr the articles offarad conform to the spescilficationa, wmay
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institute such testing procedures as it deems nacessary 0 long as
ti ¢ procedures assure that the bid sawplcz will be fairly and con-
scentiously evaluated in accordance with the requirements of the

purchape description, We balieve that thesa standards wera met in
thin procurement, -The fact that BRI 4id not have a repressatative
present during the tusting did not vender tha tasting procedure=

unfaiyr to BPI, _ e

While you.may object to the subjectiva determinations which .
were made during tha tests, Section 1-2,202-4 of tha Fedaral Pro-
curemsut Regulations (FPR) clearly permits such determinstions,
Subsection (h) theveof providast

* " # ot Xt wmiy be appropriate d reguire bid samples

" % % W yhera the procurement is of prolucts that must
be wuitable from the standpoint of balance, facility
of uso; genevral 'feel', color, or pattern, or that
have certain othex characteristics which cannot be de-
scribed adequately in the applicable speacifications,
Whexe, liowavez, based on the criteria set forth in this
§ 1=2,202-4, the use of bid samples iy justified, the
sanples may be examined for any required charactaristics,

whethar or not such charactoristics may be adequately

desczibed in_tha apecifications,” (linderscoring supplied,)

Lastly, you claim that the solicitation provision requiring that
the nose assemhlies and accessoriss be fully interchangeable with cer-
tain tools "vuvrently in the DOD system” and produced by another manu-
facturer, wis restrictive of competition, since drawings of that model
were not su.plied with the solicitation, Essentially you are alleging

that you could mot comply with the solicitation becauss you did wot
koow what is raquixed by the purchace desoxiption,

In this regard (ISA staten

"our Standurdization Diviaion advived that the pure«
chase description in question was dsveloped in con-
sultation with tha protester, Mr., Pexnatd P, Elkin,
President of Boston Pneumatizs, has discusvod the
dascriptions in the solicitation on numerouy occasions
with GBA techuical personusl, It is their
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view that Hr, Elkin fully underatands the
interchangeability requiremont in the DOD 1
system % * %, .

" # % the protester was givan ths oppor- e
tunity to seview the description in the T
proposed form, and he agreed with the con- '
cept of the ‘accessories' pavagraph as :
written % % %, Omn ons occasion, the pro- T
teatnr even demonatrated his accessories

and showed our technical persomnel how

they could £it the riveters,"

Under these circumstances, we must concluda that BPI fully understood
the {nterchangeability requirexzants of the solicitation, Furtherrore,
GSA determined that the noss assemblies and accessories supplied by
the contractor must bs fully interchangeable with existing tools in
nxdsr to provide continuous logistic support, Based on tha record, we
do not find that the interchangeability requirement was fnadequately
set forth in the solicitation or that such a requizrement was unnecea-
sary to meet the legitimate needs of the Covermment,

In view of the foregoing, we do not regard the procuring ageucy's
spocifination requirsments or testing procedures to be unduly xestrice
tive of competition, and your protest is therefore denied,

Bincerely yours,

R.E,KELLER

[poputy " Comptroller Geneial
of the United States





