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Attention: Valter K, Farnholte
Senior Attomey

2nelemen

This ia in reply to your letter dated April )0, 1973, requusting
reconsideration of our deeision, B-178206, April Lk, 1973, vherein vwe
declined to conaider your protest under IFB M67001-73-B-0029, isasued
by the Morine Corps, for the reason that it was untimely filed,

1

Your request for reconsideration is made on the basis of section
20.2$b; of our Interim Bid Protest Procedures and Stendards (4 CFR
20,2(b)) which permits consideration of an untimely protest if "igsues
sicnificant to procurement practices" are raised, In this connection
you allege that the Marine Corps failed to include the patent indem-
nity clauge in the subject invitation as required by Armed Services
Procurerant RNegulation 9-103 and you contend that this impropriety is
such that it invelidates any award made on the basis of tht invitation
to any bidder other than the patent holder, You suggest that aince
your firm holds patente on the subject equiyment it is “the only 1.
gponsive bidder under ASPR 9-103 by neceasarily supplying indemnifica-
tion mandated by the regulation.” While you also disagree with our
decision of April 4 regarding the timeliness of your protest, you fail
to otate any reason for such disagreement which would requiro revision
af our posicion as to timelineasa,

As you point out, ASPR 9-103 and 9-103.1 provide guidelines for
- mandatory inclusion or exocluaion of the clause, AEFR 9-103 provides
for gencral use of the clause in contractes for construction or supplics
(presumably the instant case) when the supplies '# # # pormally are or
have been #0ld or offured for sale to the publie in the commercial
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open market oy which are the sane as such supplies with a relatively
minor mndification thereof # # #," ASPR 9-103 further lists ciroum-
stances requiring the exclusion of the c¢lause, In addition to pree
scribing the standard patent indemnity clause, ASFR 9-103.1 provides
for the use of the clause in foraally advertised procurements for
supplies "# # & when i1t has been determined in advance of issuing
the invitation for bids that the supplies (or such supplies apart
from relatively minor modifications to be made thereto) normally are
or have been s0old or offercd for sale by amy supplier to the public
in the camercial open market," | :

In our decision to you of April &, 1973, we cited our decision,
$2 Comp, Oen, 20 (1972), which atatcs on page 23 that "'Issues sig-
nificant to procurement practices or procedures' refers ., . . to the
presencs of & principle of widesprend interest," As indicated above,
the mandatory use of the subjeot clause pursuant to ASPR guidelines
is conditioned upon the making of certain determinations. Accordingly,
we do not view the possible erronecus exclusion of the patent indem-
nification clause in an isolated instunce as raising a significant
procurcment issue of wide application so as to warrant consideration
of your untimely protest purouant to ssction 20,2(b) of our Interinm
Bid Protest Procedures and Standards,

For the reasons stated above, your reguost that we consider the
merits of your protest is denied, |

in view of the substantive statementn made in your letter of
April 10 we wigh to dring to your attention, for information purposes
only, our decision, 39 Comp, Gen, 760, 762 {1950), wherein we con-
cluded that a low bidder may not be rejectie on the basis that the
Govermment might incur liabilities under 28 ¥.8.C, 1493 for patent
infringement. Aloo see U5 Comp. Gen. 13, 15 (1045) wherein we held
that patent infringement 1iability is not for avaluation in the
consideration of bids,

Sincerely ymurs,

Yaul G. Dembl¥nw

| ! Psr the Comptroller Gensral
of the United States





