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FOREWORD

In the May 1977 Foreword accompanying Title I, Com-
pensation, of the Civilian Personnel Law Manual, it was
stated that Title II, Leave, would soon be distributed.
We are pleased to announce the distribution of Title II
at this time.

Title II is a comprehensive outline of decisions of
this Office dealing with legal issues involving the
various types of leave which pertain to Federal employees.
Note that the material contained in Title 1II reflects
the decisions of this Office issued through September 30,
1976.

As with Title I, we welcome any comments regarding

any aspect of this Title.

- Paul G. Dembling
General Counsel

December 1977




Chapter
Chapter
Chapter
Chapter
Chapter

TABLE OF CONTENTS

1--GENERAL PROVISIONS
2--ANNUAL LEAVE
3--LUMP-SUM LEAVE PAYMENTS
4--SICK LEAVE

5--0OTHER LEAVE PROVISIONS






INDEX

CHAPTER 1--GENERAL PROVISIONS

A. coverage.\'......Il......l...'.....I..............
B. Employees Covered...cccceceecansssssncssnnssanass
Agricultural marketing agentS....c.ceeeeveccnnans
Employees of cooperating agenCy..csevecssscscces
Public Health Service commissioned personnel....
Law clerks to Federal judgeS..ccccececocesoscsecs
Temporary employeeS..vccccscsscesasssosncosssasnnsns
Intermittent employees...ccccccacrvccssccccascns
WAE employees...l.....I.l...lI.I..'......I.'.....
Maritime employeesS....cceceessvecccscsase
Park Police-~status during administrative sick
leavetll.l...'..C...OO..I......Il'lll.l!.....
Governor of Farm Credit Administration..........
C. Employees Excluded......ccvvecescsececcccecs

Contract employeeS.cccisceocesccssssccnssssnnsns

CONtracCtOrS.ecacscsovosssssccssosncscscscsnsnssssnces
Experts and consultants....cccceeonesesecccccncs
Federal Reserve Bank employeeS.....ccccveccccacn
Fee compensated PeLSONS. seecencceosecccscsncnsns
Governors, commissioners, and appointees........
Joint U.S.-foreign Government employeeS.....c...
Maritime Service enrollees on active

- administrative duty....ccevevescveorcccccccas
Nonappropriated fund employeeS....cccceessncacns
OFfICOrB Y ceeeecccteancsoccsasnsseacocsccnssassosss
United States AttOINeYS..cccecccsvscaccccnsccncne
Court reporters.l...l......l..l.l....l..ll......
Intermittent employeesS...cceeeecccccccaccsns
Temporary employeeS..ccescscssrsccccccscs cecacan
De facto employeeso...-...............-'-...-...-

CHAPTER 2-~ANNUAL LEAVE

A' Generally..‘......l.....l.D......l......l....l..
Laws and regulations. ® ® ® 9% 00 8 8 600 %0 00 B OB S e eSO
Definitions. L2 BN BN 2N BE BE CEE BN NN B NN NE N WK NN BN BN NN BN NN NN N BE K BE BN B BE NE IR B NE NN I 3

Accrued leave...ccceeccccsnccssscscscscscnsen
Accumul ated 1 eave ® 9 8 0 0685 ¢ 0% ¢ O 80 00 S 0PV LS e s RO
Leave yeat @ 9 ® ¢ 08 05 0 0 VOO OO L 9SO O OGSO AESOSSIEe S se
Days Of leave' ® ® 5 5 5 0 09 % 52 00 0 8OOSO N &S B 0 e s oo
-Full biweekly pay perioQ..ccecececoeccsccscsses
Rate °f compensation. ® 0 06 0 0 5 0 0 %3 0 8N S & DO OO S S e 8N

B ACCtual............'....I.....‘...I.I..I........

Rate Of accrual. ® 0 0 ¢ 0 608 ¢ 8 055805 PSSO OSSO DE SNBSS BN PSS

Page

[
[}
CcOMUILEdE PRAPLVLWWWWWW PNONNEF -

N
]
DO N 1t et et it (ot et ot ot et



Full-time employees.........
Part—-time emMployees....siveeccrvcscsanssnnnes
Minimum service requirement.....cceeeoeoeooese
Pay period requirement......coeseessesosecs
Biweekly pay Period..ceccecsescssccesscacconss
Pay period other than biweekly.....ceoe00s0c.
Nonpay status during pay Period....cceeoeeeeee
Effective date of change in accrual rate.....
During suspension Or separatioN.....ceccececcscs
Reduction in fOrXC@.cevesaccncvcscocssccasansse
Suspension for security reasonS....cccceeeee.
Veterans reemployment right.....cccccceenrees
Unjustified or unwarranted personnel action..
While receiving disability compensation......
Park Police during injury related absence....
Maximum accumMulatiON.ccececcacaseccssasccssnacsns
Generally.iecececceseacnccaccccsonsscosensonasans
Employees stationed outside of the United
Statesl.l..........l.....l.l...l........l.
Employed and hired locally...ccceveececces
Significance of employee's permanent
reSiAeNCe.cesccscscnsncssscnssscsscnans
Personal ceiling.....O..................I....O
Part-time employeeS..ccccccecscrssscccncscncecs
Creditable SerViCe...ccecerscssscsccsnssssscnncns
Generally.‘....O....I......l.l...................
Potentially creditable service.....ccevccevcnees

"Noncreditable ServiCe@..cccecscsecsssssccssscssssssse

Generally..'.........ll.l...ll."...l.......-
ASCS employees.ooo-oo...oi....o.coo.o.o-..cc-
Service governed by other than 5 U.S.C.
s8332.........0.........-.-...0...0......
Transfers and Reemployment...cccececccevrececscne
PranBferS.eee.ceccccesscsccccsconeacsssascsscsccscscssss
Between positions under 5 U.S.C. §§ 6301
E_t_ §Eg....l.......l.l.l........'-.......0.
Generally.ccceecrecccccncenccosacncscsncocs
Between permanent and temporary positions.
Reemployed annuitant....cceeeeveccsccsccne

Between different leave systemsS.....cceevecee.

ASCS employee....O.....‘......I...........
National Guard technicianS...c..ceccececcces
ReemMpPlOyMeNt.cceececesssvsocsssassasescsncnsancasssne
Generally...................;.........---.-..
After military SeXViCe...ctevecosescscscnnnsne
Administration of Annual Leave...ccccccsesonosene
Generally.......l..'.‘..Oll......l....Ill.l......
Charges to annual leave...ceeeceeccecccsconasncnns
Mi"imum Charge......-.......s...-.q.....---..
Charges to current, not subsequent, years....
Militaty duty...........l....l.l......-i...,’.

11

N
. , '
CVVVLVOVRTOBPXODINN NN oo Ul mman»po»bwwwwwwww



Holidays and standby duty...cceeeeceeecncocnas
~ Agency-required physical exam........... ceses
AdVance leave....viececsoerssscsssossosssssssosnss

GeNerAllYceeeeeeeesovoocccsssssnsssscesssscsssss

Return to duty requirement...csesvcsccsccsacss

Refund for unearned leave..cecoecvcessssnsess
Substitution of annual leave...cceeesececoscnces

FOr Sick leave.cececeesccsesossscsascnsccnnacs

Generally..vceeecssccssscsoccccccsosssanssansne
Hospitalization during period of removal..

To avoid forfeiture of annual leave....
Retroactive substitutioN.cc.cececcccccnces
Administrative @rrOr..cceecccecsccnsscccacss
For leave without PaYec.ecccccescescssccaosasnss
Mistake Of law Or faCt.eeeveceenncenconnce
Administrative discretion....c.cceccsacacas
Disability compansatlon...........- ...... .

To avoid break in ServiCe...cecescccccccancee
Terminal l1€ave..c.sieccecescasscsnssccossssansnans

Administrative discretioNeccccecsccccccesccce

No limitation on lump-sum leave......ccsecees
TraveltiMe. .cceeeeeeeceecccnoccnsoassaoncnanonss

To and from overseas POStS..ceececesccocccnss

Genetally.................................

Place of actual residence....veeeeccecceces
‘Travel from Alaska or Hawaii....eceueesens
Employee hired overseas.....c.ccoecesccosss

Other traveltime...cccecevecccncnnnonnccscans
Administrative discretion....cecccecseennn

- Limitations on discretion.....cccececceaes
Involuntary leave.,.cceieeensosssssasscnsnasnanas
F. Restoration of T
Under Publlc Law 93-18l...ccevevccscccccansnnnns

. Generally......cccececassancscccascnnnacncans
Forfeiture under other provisionS.........
Forfeiture because of additional holidays.

Leave scheduled in advanCe.....cccecesesscncn
Administrative @rr0r..cccecesccaccocccsscsaas
Generally.................................

What constitutes an administrative error..
Exigencies of public businessS.......ccceosuns
Generally-.l.......ll...l..l.‘....l.llll.l

Leave scheduled in advance@.....cceeeececee
slckness.'..lll...I.ll.........I..lll..l....‘
GeneraIIYIl....I.......l....."l..........

Leave scheduled in advance....cccceeesceces
Employee on extended illnesSS..ccececces

o Employee election to use annual leave..
Under Back Pay Act Of 1966..ccccccrcccccccnscanns

iii



CHAPTER 3--LUMP-SUM LEAVE PAYMENTS

Al
B.

Generally.ceeeeeceannsns csssssesstsssssresevncane
Entitlement.......o..i..........l.I....l........
Payable upon separatiON.cccecescscccccscsoccsscs
Payable upon transfer or change of positions....
Transfer to position not under leave system..
Change to intermittent employment with no
regular tour of QutyY.ccevecccocccccoconses

Transfers to other positions.....c.cececeecee

Payment optional....cccccececvacocscccnccsscoccsns
Duty in armed fOrCeS..cccceccccsccscccccsssccas
Position in public international

Organlzatlon.......‘..........I......I....
Lump-sum payment not payable....ccceescccccecccs
Transfer to position where annual leave is
transfetable.........l....‘.l............_’
Generally.cceeeeeccccosscoscoscscocsnnssnos
Personal ceiling limitation...ccecenceccss
Student trainee employed intermittently
between full-time tours Of AutyY.ceesesccee
Exempted offiCets..l...........'l.......l...l
Transfer from temporary position..ccceecceccee

Rate Payable..cccceceecscsacsoncncccsnscscsnncnces

Genetally-l....I.........I...............'....O.

Stat\.‘ltOry pay incteases..............-..........
Genetal ScheduleOOOOOC....I.......O....l.'.'.
Wage boatd employees.....l...................

SteP iNCreASeS.ccsescccccossnoscssssssssssssssccss
Genetally..........lD.........l....-.C......O
Eligibility completed while on leave without

pay...ll.l................................
Eligibility completed while on military
furlough.....l.....I.........O..l..".....

SaAved PaAY.cscecccccsscssccssosssscssosssssccsese

Premium pay.......l...l.....................O...

Cost-of-living allowances and foreign
diffetentials.........-..........-.;.-.-...;.
Separated at post Oof QuUtY..cecccvcncecccccecons
Separated away from post of duty.............
Separated while on temporary duty...cceccececee

Reemployed annuitantS...cceccececececsscacacsces

Nonworkdays and holidayS...cccceececccccacensesne
Generally..cceeveveccceesccscsscscccenncnnsane
Inaugutation Day..........l_tloo.........O....
Executive order holidayS.....cceceecnncscccsee
Holidays and employees OVerS€aS.:.ccscsccccaces

American citizen's...0...'........._'.......
Local employees...Ql.l....................)
Holiday outside of lump-sum period..cciccscces

Rotating workweeks....l.'....................-

iv

PXDODNNNLLAANND OO O VNV EEdW WWW WW NN PR



D. Reemployment and Recredit........cocveevevnenans
Generally..ceeceeeans cesecceectsecesesseassesseann
RefunNd. . ccveeceesscecsacescaossocnscscoscsrsvsonnsesns

Refund required....ccececcccsosscsscssccconsce
Temporary positionN...cceececcccecocccccss .o

After erroneous separatioNiecccccscceccao-,
Reemployment under different leave system.
Refund not tequited............l.l.....’.....
Reemployed under "no leave" systeM........
Maximum limitation on leave accumulation.....
Reemployed under different leave system...
Personal leave ceilinG.ccceecececesccscncee

Inclusion Of cost-of-living allowanCe..c.ceceee

Recredit.................................O......
Reemploment ptiot to payment..........'....'...

CHAPTER 4--SICK LEAVE"

Ao Accfualao...--................a............
Rﬂte....oo,o.-.............-............-.......
Full-time employee.....ccccceecensscocnncaces
Part-time employee......cccoe0ecccceses ceeeee
_Distzict of Columbia firefighters........cc..
Bntltlement.........ll...l........l.............
B. Transfers and Reemployment....cecceeeecassccccas
'Tt!ﬂSfersooooo.....d...--.........-.....-.......
Between positions under 5 U.S.C. §§ 6301
et-se $ 8 8 D 500 0008 B0 00 000 S OSSN s e s e
Betweenufiffetent leave systemS...cccveccccos
‘scs employees.....‘........Q.l....‘......
Commissioned officers of Public Health
-$E£Viceooo.oo.-oooo.o..o..-n.o-oloooooo
District of Columbia teachers.....cccceee.
Reemployment after break in service.....cceecese

G_e‘n:e.‘:r_'-a'lly....................‘...............'

Appointment after 3 YeaArS..c.vsescccncasas
What constitutes “break in service"..........
Effect of temporary appointment...........
Peace Corps Volunteer service......c.ceecee
Transfer or detail to international
OIgaﬂization......-.....-..............
Service as substitute teacher in District
o-f‘Columbia.........‘.......l..........
BVidence to Supgott Claim........-...--.........
SWOrn statementS....ccscecsvrcccccscsccccansss
Officially approved leave requestS....ccecsss
Merger of leave SySstemS...ccceceerscccsccccsnsosns
Generally......0............0..-'..O..'......
Postal ServicCe...cecececcccescrsscscnccnns
C. Administration of Sick Leave.....cccceeeecncesns

4-
4-
4~
4-
4~
4-

4~

(¢}

P et ot ok ot st pd OOV WOWLO YWY\ Lo

(SRS NS N NSy W WwWwwhNhdb NN -



Generally...oo ittt ieeieesosacsccessscnscsncacnsnsae
Minimum ChaArge. ... cceeeeecsvsesnsanccasansonsna
GrANEINg..ceeeroecsceccsscascssssncsscssscssnncsscs
Agency AiSCretiON.cceeesessccscsccsscsassncas
First 40-hour employees
Contagious disease..... cececescsssecsascsscnsa
Durlng Prroneous separatlon.‘.......I........
Criminal confinement.....ccoeveevcecsccccacea
Supporting evidence...c.ccecese

Personal certification....ccoecocecscccccs

Advance leave...... cesecrcscccccsnne sesscscssensne
Administrative determinatioN...cccecccecccass
Liquidation of advance leave....ecececccccccas

Change of separation date for purpose of
granting sick leave.....cceeceeccccnscccnccne
Generally..oceeeececoscscecssasscsscsccscsasosnscs
Administrative €rror.....cccevecsccscscscaces

Generally....ccceececccascccccccccccncncnnna
Violation of agency poliCy.eeccececccccces
Intent of part1es .........................
Sick leave used in computation of annuity....

Substitution of sick leave.....ceeeeeecrcccccnes

For annual leave.............................

Administrative error........c.ccceeeveccss
For leave WithOUt PaY¥..cccececcscccccacsnocccs
Generally..cccecescocccscsosscsvecncoscoces
Admlnlstratlvp error‘ll.l...‘..‘.‘..'....l
While in nonpay status.....ccceceececccnes
Sick leave used in computation of annuity.

Involuntary sSick l€ave...cecevecvcccscccacancccs
Employee ready, willing, and able to perform.

Contagious diseasel'l...I..............‘.....'

Agency filed application for disability
. retirement...l.....l.l......l....‘..._‘....

CHAPTER 5--OTHER LEAVE PROVISIONS

A. Administrative leave.o..ooooc...O....o.;..o....-p
Generally........._.....l..._I..I..‘..'.....-.'...:.

Administrative discretion.'...-..‘.'....-.'..... .

Fire fighting...ccceeeeceeccccccscscssccnconse
Emergency Situation:..c.cececesscccscssncsnacne
Rest period after travel.....cccecoccecccscccns
Amount of leave to be granted.....ccceecesccccaca
Brief periodsS...ccceeccescssccsceccccsncsccncas

Long perlods ..... .....l..'......._............‘.

Professional examinationN....ccceceesccccae
Voluntary humanitarian service.....cceecse
International athletic competition........
Medical PUIPOSES..ccceesccssccsasoscssncncsnnsene

vi

WWWIo NN RN - - e



Medical examinationsS....cceceeeeesonscscnccces
Non-work related injury...ceeececeescccosccscccss
‘Other specific situationS....cceceeececcccsccscae
Incident to relocatioN....cccescecccesccsccce
Counsel appointed for indigents......cece0ese
Absentee ballot voting....ceecececcccccceccses
Employee under investigatioN....cccesescccans
Professional examinatioN....cceeeevevcncccaans

B. HOl1dAyS.cccoeececeansccnnossanssanscosscavracsssssncs
Generally..ccceececccscssscsscnsncssssossssnnsns
Inclusion of holiday in regular workweek........
Local and foreign holidayS.scececcccccccccccccae
Irregular unscheduled holiday WOrk...ccceecvcecee
Employee refuses to work hocliday...ceeeecscacoes
C. Court LeavVe..ccccerccccscccssscscccsccesscsssssnssss
Generally.......................................
Service a8 @ JULOX..cceceaacsaccacsccsncsnsncsssssca
Eligibility.c.cceeecccnsnsascscnnssscncanccnscncs
Part—-time empPloyee..cccccesocsccccccccnnans
Temporary employee...ccoccecrcccscscscssccca
When—-actually-employed employee€....cceeceee
AdministrationN..ccceccceccscsccsscsacccsccnnnne
Duration of jury ServiCe.....ccceccecccsscee
Employee excused or discharged by court...

" Return to duty when excused by court......
Night jury servicCe...ccccecccrcccceccecns ces
weekend duty.ll................‘......'...
Relation to other types of leave...ecccecccee
Annual leave...ccceecceccsescssccscscccscccscan
Employee on annual leave.....cccceccese

- May not be substituted for court leave.

Leave Without pay..................II.....
Service as a WitnesSS....veceocevosvscccscscnscccccas
- GenerallY...ccceeseccccsccsccscscscscccnnconse
Testimony in official capacity.cccecccscccans
Formet employeEO..........................Q
Private litigation....ccccecccccocsccassoanaca

D. Hilitary Leave...........‘......l'...l..l......‘
Generally..cceeeeccceessoscsscscsnscscsoscsscancsnnas
Entitlement....ccccceccccccsscccsscccccsnsccsosnnas
Temporary emplOyeeS..ccccesssccscsccscsssccccsnse
Temporary indefinite employeeS....ccceeesccns

Law clerk-trainee.....U..............P....'.. 5

Term appointmentsS.....ccceececccccescccaccnns
Part-time employeeS..cccceccrccccsscccoccncsns
Granting.ccccececeosscscsssscsscsscscssasssscsssssans
Additional days...................-..........
Uncommon tour Of Auty..cveceeccecsccccaccnnsna
Status prior to military dutye.eeeecceceeccccnaaas
Leave Without Pay.....................C..l.l.
After erroneous separatioN..ccecccecccccccccccse

vii

w
0
CC VOOV OEEEONNNNNNINARAVLLNIU B BB &R WwW



Administration of military leave.....cevveecceen 5-14
Under section 6323(a)ccccccceces eccccccscssaaas 5-14
NONWOZK GAYS.ccaccesancscnssssssscsssscssess 95-14

Part day-o...-oo-oo-ocoooocoonooo-o.oo.ooo 5-14

FUll day.o-oooo.ooooooo.cooo.oooaoo--ooo.o 5-15
Minimum charge....l............‘.......I... 5-16
Single period of training restriction..... 5-16

Under section 6323(C)ececrcccsccssccncccscess 3=16
Standby timell.................QI......... 5—]6
Uncommon tout of duty....-................ 5-16

- Use of annual leave...ccccececsccccsccesss 5=16

E. Home Leave....G................l.a...ﬁ.......... 5-17
. Generally...'....ﬂ.................l...-.....I.. 5-17
Entitlementoon-..-o-.oo.o.oooo-oooo..ooo.'oo'.-o 5-17
Minimum service requirement....cceecececececee 95=17
After erroneous separatioN.....cveecececse 5=17
Temporary duty in the United States....... 5-18
Effect of break in service.....ccceeceeacee. 5-18
Employees having 45-day annual leave ceiling. 5-18
Employed and hired locally......ccc0eecee. 5-18
Administrative discretion.....ccccceeeccccceccss 95-19
Return to overseas post requirement........ccc... 5~19
Agency determination....cccccceceaccccccsccas 9-19
Agency intent....ccceceeccccccsccconcscscnsecas 95-20

F. Leave Without Pay.....................QIO....... 5-20
Genetally...........................-........... 5-20
Administrative discretion.....ccccececccccsccess 5-20
Involuntary charge...cccccececcscacsccannsscaanas 93-21
Employee refuses to report for Juty.....c.c... 5-21
Employee incapacitated for duty....cccccceece. 5-21
Disability retirement...ccceccecececcccsccsss 5-21
Federal employee's compensatiOnN....cccececceceases 5-21

viii



LEAVE

CHAPTER 1

GENERAL PROVISIONS

A. COVERAGE

The Annual and Sick Leave Act of 1951, as amended, 5 U.S.C.
§§ 6301, et seqg., applies to the following individuals:

(1) an employee of the Federal Government as defined
by 5 U.S.C. § 2105, and;

(2) an individual employed by the Government of the
District of Columbia.

However, there are certain employees excluded from coverage
by 5 U.5.C. § 6301(2). A list of the employees excluded

from the act also may be found in FPM Supp. 990-2, subchapter
s2-1.

B. EMPLOYEES COVERED

Agricultural marketing agents

Employees of the Department of Agriculture at various milk
markets, whose salaries are paid from funds established

by assessments upon milk handlers, are entitled to accrual
of leave. B-109025, June 23, 1952.

Employees of cooperating agency

Personnel employed and paid pursuant to cooperative agree-
ments between the United States and a cooperating agency,
such as a state or other political subdivision, are employees
of the United States and are subject to Federal laws control-
ling the rights and benefits of Federal personnel including
leave entitlement so long as their duties and time of work

are supervised and controlled by Federal officers. B-139050,
June 2, 1959.

Public Health Service commissioned personnel

Commissioned personnel of the Public Health Service are con-
sidered civilian officers and employees under 5 U.S.C. § 6308
so that members transferring between the Commissioned Corps
and other civilian positions are not entitled to lump-sum -
leave payment but may have annual and sick leave transferred
on adjusted basis. 34 Comp. Gen. 287 (1954).
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Law clerks to Federal judges

Claims for payment for annual leave from law clerk secretaries
may be paid if a certificate is furnished from the judge show-
ing that a regular tour of duty was worked weekly by the em-
ployees, that all absences were charged to leave, and the amount
of leave on the date of separation. Similar criteria should

be used to determine whether employees could be granted leave
where no separation is involved. B-86699, June 14, 1949 and

Temporary employees

Service of temporary and indefinite employees of the Federal
Deposit Insurance Corporation is considered comparable to
service creditable under 5 U.S.C. § 8332 and may be credited
for annual leave purposes. 35 Comp. Gen. 1 (1955).

Intermittent employees

When a regular tour of duty is established for intermittent
employees by preparation of a monthly work schedule 3 weeks

in advance, such employees are covered by 5 U.S.C. §§ 6301

et seq. However, the regular tour of duty requirement is

not met when employees are not scheduled to perform duties
during each week of a pay period and the benefits of the leave

act are not available to such employees. 32 Comp. Gen 206’
(1952). -

WAE emplovees

Employees, appointed on a when-actually-employed ba31s, worked
regularly scheduled tours of duty of 80 hours each pay period
during their period of employment. Therefore, they are en-
titled to annual and sick leave accrual and pay for holidays

that occurred during their tours of duty. B-183813, June 20,
1975.

Maritime employees

Although civilian personnel serving on ships of the MSTS have
their wages fixed in accordance with prevailing rates and
practices of the maritime industry, such employees are not
exempted from the provisions of 5 U.S.C. §§ 6301 et seq.

43 Comp. Gen. 661 (1964). -
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Park Police--status during administrative sick leave

United States Park Police are subject to 5 U.S.C. §§ 6301

- et seq., and accrue annual and sick leave while in a pay status.
When a Park Police officer is absent from duty due to lnjury

or illness resulting from the performance of duty and is not

charged for that absence pursuant to 5 U.S.C. § 6324 he remains

in a pay status during such absence and continues to accrue

annual and sick leave. B-182608, February 19, 1976.

Governor of Farm Credit Administration

Although his appointment is subject.  to the approval of the
President, the Governor of Farm Credit Administration is
appointed by the 12 members of the Board. Thus, he is subject
to 5 U.S.C. §§ 6301 et seq., because he is not expressly ex-
cluded by the provisions of 5 U.S.C. 6301(2). There is no
authorxty to exempt his office from coverage since the Gov-
ernor is not appointed by the President. B-123698,

December 9, 1964.

C. EMPLOYEES Excnubnn'

Contract emgloyees

Leave is. governed by statute and not by the terms nf a contract.
B~61290, November 15, 1946.

Contractors

Contractors are not regarded as employees of the United States
if engaged on other than a personal service basis and are,
thus, excluded from leave laws. 23 Comp. Gen. 425 (1943).

Experts and consultants

Experts and consultants without a regular tour of duty are ex-
cluded from leave benefits under 5 U.S.C. §§ 6301 et seq.
35 Comp. Gen. 638 (1956).

Federal Reserve Bank_ _employees

Employees of Federal Reserve Bank are not employees of the
United States and are not entitled to benefits under 5 U.S.C.
§§ 6301 et seq. B- 53989, December 10, 1945.
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Fee compensated persons

Persons compensated on a fee basis are not to be considered
officers and employees of the United States and, therefore,
are not covered by 5 U.S.C. §§ 6301 et seq. 30 Comp. Gen.
406 (1951).

Governors, commissioners, and appointees

Governors and high commissioners of United States Territories
are exempted from leave benefits of 5 U.S.C. §§ 6301 et seq.
B-127205, May 9, 1956.

Joint U.S.-foreign Government employees

Joint United States~foreign Government employees, who devote
no particular period of their employment to the work of
either Government, are not officers and employees of the
United States so as to be entitled to leave benefits under

5 U.S.C. §§ 6301 et seq. 24 Comp. Gen. 384 (1944).

Maritime Service enrollees on active administrative duty

Although enrollees (administrative) of U.S. Maritime Service
are not expressly exempted from 5 U.S.C. §§ 6301 et seq.,
they are not subject to its provisions, and a leave system
may be properly established by regulations prescribed by the
Administrator of the Maritime Administration. B-117518,
November 20, 1953.

Nonappropriated fund employees

Nonapproprlated fund employees of the Army and Air Force
Motion Picture Service are not covered by 5 U.S.C. §§ 6301

et seq., and, thus, they are not entitled to service credit
for annual leave accrual on subsequent employment in a depart-

ment or agency of the Executive branch. 37 Comp. Gen. 671
(1958). -

"Officers“i

The term "officers" as used in 5 U.S.C. § 6301(2)(xi) applies
only to persons who are required to be appointed by the
President with or without confirmation by the Senate, and,
therefore, CSC, acting under delegation of the President's
authority, contained in Executive Order No. 10540, June 29,
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1954, may designate for exemption from the leave act only
those persons who are presidential appointees. B-123698,
June 22, 1955.

United States Attorneys

United States Attorneys who are compensated at Executive
Schedule rates are excluded from coverage of 5 U.S.C.

§ 6301(2)(x), which exempts from coverage all officers
appointed by the Presideht whose basic rates of pay exceed
the highest General Schedule level. Although 5 U.S.C.

§ 6301(2)(x) refers to an individual whose rate of pay
"exceeds" the highest General Schefiule level, the intent
of section 6301(2)(x) can be effected only if those whose
positions are in the Executive Schedule are exempted,
even though GS-18 and Executive Level V officials may
at times receive equal pay. Furthermore, while 5 U.S.C.

§ 6301(2)(xi) prohibits the President from excluding
any United States Attorney from coverage, the clause
does not operate to nullify the statutory exclusion required
by 5 U.S8.C. § 6301(2)(x). 53 Comp. Gen. 577 (1974).

Court reporters

Court reporters paid an annual salary to be on call as needed
by the court, but who are otherwise free to augment income
with earnings from transcript fees do not have reqular tours
of duty consisting of a definite time, day, and/or hour which
they are required to work during the workweek. Thus, they are
part-time employees excluded from annual leave entitlement '
by 5 U.S.C. § 6301(2)(ii). While a court reporter-secretary
may be entitled to annual leave for the secretarial portion
of duties performed during a regular tour of duty, the record
contains no certification of leave earnings and use upon

which to base a lump-sum leave payment. 54 Comp. Gen. 251
(1974). '

Intermittent employees

The National Gallery of Art employed four nurses who worked
every third weekend, and an occasional day each administra-
tive workweek. One nurse also worked as relief nurse and
another worked part-time summer evenings. Since they had

no reqularly scheduled tour of duty in each administrative
workweek they were not entitled to accrue annual and sick
leave by virtue of 5 U.S.C. § 6301(2)(ii), which excludes
part-time employees who do not have regularly scheduled tours
of duty. B-111206, November 24, 1971.
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Temporary emplovees

Construction tradesmen, recruited from a local work force
under temporary appointments at hourly rates to perform alter-
ations at the Grand Coulee Power Plant, worked side by side
with regular maintenance employees, and the total crew per-
formed a mixture of construction and maintenance work. The
regular workers received maintenance wages and the temporary
construction workers received constructlon wages. However,
the construction workers are not entitled to leave benefits
under 5 U.S.C. §§ 6301 et seg., since they are specifically
excepted from coverage as T"temporary employees engaged on
construction work at hourly rates" by 5 U.S.C. § 6301(2)(iii).
B-160391, December 21, 1966.

De facto employees

Although a person who is cont1nued on the rolls of an agency
without Presidential extension after reaching compulsory _
‘retirement age occupies the status of a de facto employee
and may retain compensation actually paid, such person does
not accrue annual leave during the de facto period so as to
be entitled to a lump-sum payment. 31 Comp. Gen. 262 (1952).
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CHAPTER 2

ANNUAL LEAVE
A. GENERALLY

Laws and zegulationg

The laws and regulations governing annual leave are con-
tained in 5 U.S.C. §§ 6301 et seq., 5 C.F.R. Part 630,
FPM chapter 630, and FPM Supp. 990-2, Book 630.

Definitions

Accrued leave

--The leave earned by an employee durlng the cur-
rent leave year that is unused at any given time in

that year. 5 C.F.R. § 630. 201(b)(1) See also 27
Comp. Gen. 373 (1948).

Accumulated leave

~-The unused leave remaining to the credit of an

employee at the beginning of a leave year. 5 C.F.R.
§ 630.201(b)(2).

Leave year

--The period beginning with the first day of the

first complete pay period in a calendar year and ending
with the day immediately before the first day of the
first complete pay period in the following calendar
year. 5 C.F.R. § 630.201(b)(5).

Days of leave

--The days on which the employee would otherwise
work and receive pay and do not include holidays and
nonworkdays established by Federal statute, Executive
order, or administrative order. 5 U.S.C. § 6302(a).

Full biweekly pay period

--For the purposes of the statutes governing leave, an
employee is deemed employed for a full biweekly pay
period if he is employed during the days within that
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period, exclusive of holidays and nonworkdays estab-

lished by Federal statute, Executive order, or admin-
istrative order, which fall within his basic adminis-
trative workweek. 5 U.S.C. § 6302(b).

Rate of compensation

There is no authority to fix a rate of compensation during
annual leave differing from the rate regularly fixed for
active service during a regular tour in the p051t10n. 27
Comp. Gen. 92 (1947).

B. ACCRUAL

Rate of accrual :

Full-time employees

Under 5 U.S.C. § 6303(a) annual leave accrues at the
following rates:

--employees with less than 3 years of service - 1/2
day (4 hours) for each full blweekly pay period, or
13 days per year;

--employees with between 3 and 15 years of service -
3/4 day (6 hours) for each full biweekly pay period,
except for the last full biweekly pay period which

shall be 1-1/4 days (10 hours), or a total of 20 days
per year;

--employees with 15 or more years of service - 1 day
(8 hours) for each full biweekly pay period, or 26
days per year.

Part-time employees

Under 5 C.F.R. § 630.303 a part-time employee for whom
there has been established in advance a regular tour
cf duty on 1 or more days during each administrative
workweek accrues annual leave at the following rates:

--employees with less than 3 years of service ~ 1 hour
for each 20 hours in a pay status;

--employees with between 3 and 15 years of service -
1 hour for each 13 hours in a pay status;
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--employees with 15 or more years of service - 1 hour
for each 10 hours in a pay status.

Minimum service requirement

Prior to the enactment of Public Law 93-181,
December 14, 1973, 87 Stat. 705, employees entitled
to annual leave were required to be continuously
employed for 90 days before annual leave accruing
to them would be creditable and available for use.
With the enactment of Public Law 93-181, 5 U.S.C.

§ 6303(b) was amended removing the restriction on
the use of annual leave during the first 90 days of
employment unless the appointment is for less than
90 days in which case the employee must be employed
for a continuous period of 90 days under successive
appointments before he is entitled to annual leave.
See FPM Letter 630-22, January 11, 1974.

Pay'géxiqd requirement

Biweekly pay period--To earn leave, an employee must be
employed during a full biweekly pay period and, if he
enters on duty in the middle of the pay period, he is
not entitled to any credit for annual leave for that
pay period. 31 Comp. Gen. 581 (1952) and B-112731,
December 4, 1952. See also FPM Supp. 9Y90-2, Book 630,
Ss2-3(a)(2)(b).

Pay geriod_other than biweekly--An employee paid

on other than a biweekly pay period basis earns leave
on a pro rata basis for a full pay period. 5 C.F.R.
§ 630.203.

Nonpay status_during pay perxod--When an employee's
service is interrupted by a non-leave-earning period
(nonpay status), he earns leave on a pro rata basis
for that portion of the pay period in which he was in
a paid status. 5 C.F.R. § 630.204. See also 32 Comp.
Gen. 310 (1953) and FPM Supp. 990-2, Book 630, S2-3(4d).

Effective date of change in accrual rate

Any change in the rate of accrual shall take effect at
~ the beginning of the next pay period (or corresponding
period for employees not paid on a biweekly basis)
after the pay period in which the employee completed
the prescribed period of service. 5 U.S.C. § 6303(c).
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During suspension or separation

Reduction in force

An employee suspended or removed by a reduction in
force does not accrue leave during such period.
32 Comp. Gen. 449 (1953).

Suspension for security reasons

An employee who is suspended for security reasons
under 5 U.S.C. § 7532, but who is later reinstated,

is entitled to accrue annual leave for the period of
suspension, subject to the maximum accrual limitation.
39 Comp. Gen. 52 (1959) and 35 id. 121 (1955).

Veterans reemployment right

A veteran who is erroneously prevented from restora-
tion to his civilian job is entitled to accrual of
leave for the intervening period. B-127901, August 1,
1956.

Unjustified or unwarranted personnel action

Employees who have suffered an unjustified or unwar-
ranted personnel action under the Back Pay Act of 1966,
5 U.S.C. § 5596, are entitled to be credited with all
leave which accrued during the period of separation

or suspension. Further there is no limitation on the
amount of annual leave which may be restored, and any
amount in excess of the maximum allowable shall be
credited to a separate leave account. See 5 U.S.C.

§ 5596(b)(2]).

While receiving disability compensation

An employee who is receiving disability compensation
for a work-related illness or injury does not accrue
annual leave for the period covered by such compensa-

tion. 29 Comp. Gen. 73 (1949) and B-164617, April 13,
1972.

Park Police during injury related absence

When a Park Police officer is absent from duty due to
injury or illness resulting from the performance of
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duty and he is not charged leave pursuant to 5 U.S.C

§ 6324, he remains in a pay status during such absence,
and continues to accrue sick and annual leave.
B-182608, February 19, 1976.

Maximum accumulation

Generally

Under 5 U.S.C. § 6304(a), an employee is limited to a
maximum accumulation of 30 days, or 240 hours. The
limitation is imposed at the beginning of the first

full biweekly pay period (or corresponding period for

an employee not paid biweekly) occurring in a year.

Any excess accrued annual leave will be forfeited at
that time. See 32 Comp. Gen. 111 (1952) and 31 id.

581 (1952. See also this Chapter, "Restoration of Leave.”

Employees stationed outside of the United States

Empldyees stationed outside of the United States who meet
_the conditions for eligibility established by 5 U.S.C.
~§ 6304(b) and 5 C.F.R. § 630.302 may accumulate 45 days
(360 ‘hours) of annual leave.

_ployed and hired locally--An employee, who entered
serv1ce in the Canal Zone and was given a transportation
agreement on the basis of his travel to the Zone as a
dependent of an employee with a transportation agree-
ment, is not entitled to accumulate 45 days annual
leave and home leave since he did not meet the require-

“ment of 5 U.S.C. § 6304(b) that he be recruited from
the United States or a territory or possessxon of the
United States outside the Zone. However, he is en-
titled to such benefits upon transfer to Mexico since

" the Zone is considered within the phrase "territories
and possessinns” of the United States as used in 5 U.S.C.
§ 6304(b)(l). 53 Comp. Gen. 966 (1974).

Significance of employee's permanent residence--A
postaIflnspector recruited in Puerto Rico and trained
and employed in the United States for 2 years, and then
transferred to Puerto Rico, was not under the 45-day
celling since there was no indication that he changed
his permanent residence to the United States where he

would bé expected to take his home leave. 48 Comp.
Gen. 437 (1968).
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Personal ceiling

5 U.S.C. § 6304(c) provides that an employee who had
accumulated more than 30 days of annual leave at the end
of the 1952 leave year or who had accumulated between

31 and 45 days of leave while under a 45-day ceiling.
and then moved to a position with a 30-day ceiling
retains a personal or individual ceiling which is
reduced if he uses more annual leave in a leave year
than he earns. See FPM chapter 630, S3-5(4).

Part-time employees

Part-time employees operate under the same 30-day or
45-day ceilings as apply to full- tlme employees. 5
C.F.R. § 630.304. '

C. 'CREDITABLE SERVICE

Generally

In determining years of service, any service which may be

used in computing an annuity under 5 U.S.C. § 8332, is credit-
able for setting leave earning rates. An employee who is

a retired member of a uniformed service is entitled to credit
‘for the active military service only under certaln conditions.
5 U.S.C § 6303(a).

Potentially creditable service

Service which is potentially creditable such as (1) service
for which retirement deductions were withdrawn and not repaid,
(2) service not under the retirement act, (3) service where
the employee is receiving an annuity under, another retire-
ment system, (4) military service on the basis of which an
employee is receiving retired pay, and (5) military service
which was not an interruption of civilian service and where
the employee does not have 5 years of civilian service, is

creditable for setting leave earnlng rates. 31 Comp. Gen.
215 (1951).

Noncreditable service

Generally

See the list provided in FPM chapter 630, 53—2(d) and
FPM Supp. 296-31, appendix B.
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ASCS employees

Agricultural Stabilization and Conservation Service
County Committee employees were held not to be entitled
to use service as such employees in determining
creditable service for leave accrual purposes. 40 Comp.
Gen. 412 (1961). However, 5 U.S.C. § 6312 created an
exception to that rule for those ASCS employees who
move to pori’ions with the Department of Agriculture.
See also FPu Supp. 990-2, Book 630, S3-2(c)(2).

Service governed by other than 5 U.S.C. § 8332

All service creditable under 5 U.S.C § 8332 for annuity
purposes under the act even though not regarded as
military or Government service may be used in determin-
ing years of service for leave accrual purposes unless
excluded under other provisions of law. Therefore, the
service specified in 5 U.S.C. § 8332(b)(1) through (8)
is creditable, but employment not otherwise credit-
able for leave accrual purposes is not creditable solely
because it may by specific provision--other than 5
U.S.C. § 8332--be creditable for retirement purposes.
51 Comp. Gen. 301 (1971). 1In the same manner, service
with Howard University, which is not creditable service
under 5 U.S.C. § 8332, is not Federal civilian service
for leave accrual purposes. 50 Comp. Gen. 820 (1971).

D. TRANSFERS AND REEMPLOYMENT

 Transfers

Between positions unde: SIU.S.C. §§ 6301 et segq.

Generally--An employee who transfers between positions
covered Ey 5 0.5.C. §§ 6301 et seq., without a break

in service, shall have his leave certified to the em-
ploying agency for credit or charge. 5 C.F.R.

§ 630.501(a); FPM chapter 630, S5-1(a)(l); and FPM Supp.
990-2, Book 630, S5-1(a)(1).

Between permanent and temporary positions--An employee
who was voluntarily furloughed from a permanent posi-
tion so as to accept a temporary appointment and who
resumed duties in the permanent positiocn without a
break in service, may have the annual leave he accrued
in the temporary position transferred to his credit

in the permanent position. 33 Comp. Gen. 528 (1954).
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Reemployed annu.tant--An employee retired on December 31

and accepted a temporary appointment beginning January 1,
of the following year. His accumulated and accrued

leave should be transferred to his new position. 55 Comp.
Gen. 784 (1976) and B-106065, October 24, 1951. ’

Between different leave systems

Under 5 U.S.C. § 6308 -n employee who transfers between
positions under different leave systems without a break
in service shall have his leave credited to his new
position on an adjusted basis as set forth under CSC
regulations. See 5 C.F.R. § 630.501(b); FPM chapter
630, S5-1(a)(2); and FPM Supp. 990-2, Book 630,
S5-1(a)(2). An employee may transfer all the accumulated
and currently accrued annual leave not in excess of

the maximum allowable under his former leave system

to his new position, and such leave shall constitute

his leave ceiling until reduced under 5 U.S.C. § 6304(c).
48 Comp. Gen. 212 (1968). See also 49 Comp. Gen. 189
(1969).

ASCS employee--Agricultural Stablilization and Con-
servation County Committee Service employees shall
transfer accrued and accumulated leave to their posi-
tions with the Department of Agriculture. 5 U.S.C.

§ 6312 and 48 Comp. Gen. 486 (1969).

National Guard technicians--A National Guard technician
who under Public Law 90-486, August 13, 1968, 82 Stat.

755, became a Federal employee as of January 1, 1969,

shall have leave to his credit pricr to the conversion
transferred to his position as a National Guard technician.
49 Comp. Gen. 383 (1969).

Reemployment

Generally

For employees who have received a lump-sum payment upoxn
separation and are reemployed before the end of the
period covered by the lump-sum payment in the Federal
service, see 5 U.S.C. § 6306. See also, Chapter 3,
“Lump-Sum Leave Payments."* :

After military service

LES R

An employee who leaves his civilian pesicion to ehtei
the military service (and elects under % U.S.C. § 5552
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to have his leave remain to his credit) shall have his
leave restored in accordance with his right of restora-
tion to his civilian position or upon reemployment in

a position covered under 5 U.S.C. § 6301 et seq., not
more than 3 years after separation from active military
duty. 5 C.F.R. § 630.504.

E. ADMINISTRATION OF ANNUAL LEAVE

Generally

As stated in the FPM, annual leave is provided and used for
two general purposes: (1) to allow every employee an annual
vacation period of extended leave for rest and recreation,
and (2) to provide periods of time off for personal and emer-
gency purposes such as a death in the family, religious
observances, attending to personal business, etc. FPM chapter
630, S3-4a. As provided in 5 U.S.C. § 6302(d) annual leave
may be granted at any time during the year as the head of

the agency concerned may prescribe. Thus, while the taking

of annual leave is an absolute right of the employee, it

is subject to the right of the head of the agency concerned
to fix the time at which -leave may be taken. 39 Comp. Gen.
611 (1960) and 16 id. 481 (1936). See also FPM chapter 630,
S3-4 and FPM Supp. 990-2, Book 630, S3-4.

Charges to annual leave

Minimum charge

The minimum charge for leave is 1 hour, and additional
charges are in multiples thereof, unless an agency estab-
lishes or negotiates a different minimum. However, if

an employee is unavoidably or necessarily absent or tardy
for less than 1 hour the agency,. for adequate reason,

may excuse him without charge to leave. An employee who
is charged for leave for an unauthorized absence or
tardiness may not be required to perform work for any
part of the leave period charged. 5 C.F.R. § 630.206.

Charges to curtentL_not-subsequent, years

Annuai leave taken during a calendar year must be
charged to leave which accrues during that year,
or to prior accumulations. 31 Comp. Gen. 581 (1952)

and 27 id. 336 (1947). See also this Chapter,
"Advance Leave."
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Military duty

Where employees performed military service for 5-day
periods and not on weekends, they need not be charged
military leave or annual leave for the weekend periods.

B-171947, September 7, 1972 and B-149951, November 23,
1962.

Holidays and standby duty

Where X-ray technicians employed by a VA hospital receiv-
ed premium pay for standby duty and where they were not
scheduled for standby duty on days which were holidays
(Washington's Birthday, Memorial Day), they need not

work those days or be charged annual leave instead.

54 Comp. Gen. 662 (1975).

Agency-required physical exam

Where it is an agency policy to grant compensatory time
to employees who are required to take a physical examin-
ation on a nonworkday, the agency may not otherwise
charge the employee annual leave when they report for
such an examination. B-159420, July 19, 1966.

Advance leave

Generally

"Under 5 U.S.C. § 6302(d) annual leave, including that
which will accrue to an employee during the year, may

be granted at any time during the year within the discre-
tion of the head of the agency concerned. See also FPM
chapter 630, S3-4(c) and FPM Supp. 990-2, Book 630,
S3-4(b)(4). An employee may be credited at the beginning
of the first pay period in a calendar year with such
annual leave as will accrue in 26 pay periods (a leave
year). 31 Comp. Gen. 215, 224 (1951).

Return to duty requirement

Where it is known at the time advance leave is requested
that the employee will not be returning to duty, advance
annual leave or sick leave may not be granted. 25]'omp.
Gen. 874 (1946) and 23 id. 837 (1944). Where an employee
was reported lost at sea and there was only a remote
possibility that he would return to duty, advance annual
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leave may not be granted. 48 Comp. Gen. 676
(1969).

Where an agency has a policy not to grant leave until

it is earned, an employee on leave need not return

for 1 workday prior to retirement in order to use annual
leave. The agency may advance him the 8 hours of leave.
B-120074, November 29, 1966.

Refund for unearned leave

An employee who is indebted for unearned leave must,

upon separation, either refund the amount paid him rep-
resenting the amount of indebtedness or have deducted
that amount from any pay due him. An employee who enters
active military service with a right of restoration is
deemed not separated for the purposes of this provision.
Refund is not required when an employee dies, retires

for disability, or resigns or is separated because of
disability under specified conditions. 5 C.F.R. § 630.209.
See also 33 Comp. Gen. 145 (1953); 29 id. 234 (1949)

and B-131792, June 14, 1957. The leave "forgiven" by

this provision is not chargeable against subsequently
earned leave if the employee is later reemployed.

FPM Supp. 990-2, Book 630, S2-5(b) and 29 Comp. Gen.

234, supra.

Substitution of annual leave

For sick leave

Generally--An absence which is otherwise chargeable to
sick leave may be charged to annual leave if the employee
so requests and the agency agrees. 37 Comp. Gen. 439

" (1957) and B-142571, April 20, 1960. '

nosgltallzatlon during period of removal--Where an
employee was reinstated into Federal service after an
improper removal, the period the employee was in the
hospital during his separation may be charged to annual
leave at the discretion of the agency. B-183566,

April 16, 1976.

To avoid_fotfeiture_of annual leave

-Generally, a substitution of annual leave for sick
i leave may not be made retroactively solely for
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the purpose of avoiding a forfeiture of annual
leave at the end of the leave year. 38 Comp. Gen.
354 (1958); 31 id. 524 (1952); and B-183566,
April 16, 1976.

An employee who was on sick leave from September

1971 until March 1972 requested for the substitution

of 18 hours of annual leave forfeited at the end
of the 1971 leave year for an equal amount of sick
leave. The retroactive substitution of annual
for sick leave was permitted since the employee,
through no fault of his own, was unaware of his
leave balance, and had he been informed and able
to, he would have chosen to apply the forfeited
annual leave to a period of the illness in a
timely manner. Also, the length of the illness
foreclosed any possibility of using annual leave
for vacations, etc. B-176093, July 10, 1972. See
also B-178583, June 14, 1973. See also this
Chapter, "Restoration of Leave."

Retroactive substitution--The retrozctive substitution
of annual leave for sick leave is not authorized absent
a law or regulation permitting a change in a statutory
right once it has been vested. 38 Comp. Gen. 354 (1958).
An exception to this policy exists for the liquidation
of advance sick leave. See 37 Comp. Gen. 439 (1957)
and FPM Supp. 990-2, Book 630, S2-5(b).

Administrative error--An employee who utilized adwvance
sick leave while filing for a disability retirement and
who later substituted annual leave for the advance sick
leave may have the charge to annual leave recredited
since she was erroneously advised that she would have
to repay her advance sick leave. There is no require-
~ment to repay such leave if a disability retirement

is granted. B-175144, March 16, 1972.

For leave without pay

Mistake of law or fact--Where an employee was separated
due to a reduction in force on August 31 and the em-
ployee's eligibility for a within-grade increase had
been delayed until September 2 due to excess use of
leave without pay, the employee may no* substitute
annual leave for leave without pay. Generally, annual
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leave may be substituted for leave without pay only when
there is a mistake of law or fact. B-180870, August 27,
1974. .

Administrative discretion--It is within the limits

of proper administrative discretion to change the status
of an employee from leave without pay to annual leave

for the purpose of placing the employee in pay status

1 day prior to entry on military training duty. 37 Comp.
Gen. 608 (1958).

Disability compensation--An employee was injured on the
job and subsequently received disability compensation.
He may not substitute accrued leave for LWOP unless

he refunds that portion of his diability compensation
payments covered by that leave. B-117594, January 15,
1954, '

To avoid break in service

- An employee who resigned one position to accept a posi-
tion with another agency may be charged annual leave
or leave without pay to avoid a break in service which
was not intended by the parties involved and which resulted
from a delay in receipt of the letter of appointment by
the second agency. B-112802, February 2, 1953.

Terminal leave

Administrative discretion

The administrative authority to grant terminal, annual
or vacation leave immediately prior to separation from
Federal service, when the separation is known in advance,
is limited to cases where the exigencies of the service
require such action since the agency's discretion is
not unlimited. 34 Comp. Gen. 61 (1954). Furthetmore,
the failure of an agency to grant leave under such cir-
cumstances is not construed as administrative error
under 5 U.S.C. § 6304(d)(1). B-182608, February 27,
1975. However, if the employee's separation was not
in conformance with established agency policy or regu-
lations or with the intent of the parties especially
regarding counseling of the employee and permitting
the use of leave, the employee may be restored to the

- rolls for the purpose of using the unpaid leave.

' 'B-182608, supra; B-182027, December 23, 1974; and
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B-174975, March 31, 1972, See also B-121712,
October 28, 1954 and B-124148, June 9, 1955.

No limjitation on lump-sum leave

Prior to the 1973 amendment, employees upon separation
were entitled to payment for all accumulated and
accrued annual leave up to a limitation of 30 days of
leave. However, section 1 of Public Law 93-181,
December 14, 1973, 87 Stat. 705, amended 5 U.S.C.

§ 5551(a) so as to remove any limitation on the amount
of accumulated annual leave to be included in the
lump-sum payment. It would appear that this amendment
would obviate the need for consideration of terminal
leave which is granted so as to use annual leave prior
to separation which would otherwise be subject to for- -
feiture. See also Chapter 3, "LUMP-SUM LEAVE PAYMENTS."

Traveltime

To and from overseas posts

Generally--Under 5 U.S.C. § 6303(d) an employee, (1)
who is authorized to accumulate up to 45 days of

annual leave (see 5 U.S.C. § 6304(b)), (2) whose post
of duty is outside the United States, and (3) who is
returning on leave to the United States or to his place
of residence, outside the area of employment, in the
Commonwealth of Puerto Rico or the territories or
possessions of the United States, may be granted leave-
free traveltime for all time actually and necessarily
occupied in going to or from a post of duty and time
necessarily occupied awaiting transportation, limited
to one period of leave during a prescribed tour of duty.
See also 5 C.F.R. § 630.207 which requires employees

to designate their place of residence in their request
for home leave.

‘Place of actual residence--An employee who is eligible
for leave under 5 U.S.C. § 6303(d) may take leave at
a place other than his actual residence if within the

same country, territory, or possession. 38 Comp. Gen.
631 (1959). '

Travel from Alaska or Hawaill--Leave-free traveltime
under 5 U.S.C. § 6303(d) I8 not available for travel
between Hawaii or Alaska and the continental United
States since they are not outside the "United States™
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as defined by 5 U.S.C. § 6301(1). B-171947.62,
November 27, 1974 and 55 Comp. ' Gen. 1035 (1976).

Employee hired overseas--Overseas employees recruited
locally while temporarily outside the United States
may be eligible for leave-free traveltime if it is
determined that their stay abroad was not of such
duration or under such circumstances as to constitute
a residence abroad rather than in the United States.
35 Comp. Gen. 244 (1955).

Other traveltime

Administrative discretion--It is a matter of adminis-
trative discretion whether to charge an employee annual
leave for traveltime involving personal convenience
travel in excess of that required for official travel
alone. Thus, where an employee returning from temporary
duty interrupts his trips for personal reasons over a
weekend, it is within the discretion of the agency to
charge the employee annual leave for the completion

of his return travel on Monday. 46 Comp. Gen. 425
(1966). See also 40 Comp. Gen. 53 (1960); B-175627,
July 5, 1972; B-163654, June 22, 1971; and B-171420,
March 3, 1971.

Limitations on discretion--Although matters of charging
leave to an employee for traveltime are primarily
matters for the administrative office, our Office will
in an appropriate situation disapprove the granting

of excess time off without a charge to leave, as well
as an unwarranted charge. Thus, an employee who was
authorized travel by privately owned vehicle but whose
leave was determined on the basis of travel by com-
mercial carrier was erroneously chatged annual leave.
39 Comp. Gen. 250 (1959).

An employece left the West Coast by plane at 7:30 p.m.

on Thursday and arrived at his home on the East Coast

at 11:45 a.m. the following day. It was not proper

for the agency to charge him 4 hours annual leave for
not reporting to the office that afternoon since,

being entitled to a normal period of rest, he could have
remained overnight in California and returned to his
official duty station during normal working hours on
Friday. B-181363, August 23, 1974.
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GAO did not object to an agency's action in excusing
an employee without charge to leave for excess travel-

time caused by an airline strike. B-160278, December 23,
1966.

Involuntary leave

Where an employee is voluntarily absent from his official
duty station, it is proper for the agency to charge him
annual leave. B-166469, September 25, 1969. An agency
that bused employees during normal working hours to its new
offices prior to relocation may charge an employee annual
leave where she refused to be bused and, thus, refused to

report for duty. B-186095, April 26, 1976. See also,
"Leave Without Pay," Chapter 5.

F. RESTORATION OF LEAVE

Under Public Law 93-181

Generally

Prior to 1973, leave which was forfeited by operation
of 5 U.S5.C. § 6304(a) or (b) (30-day or 45-day or
personal ceiling limitation on accumulated leave) could
not be restored to the employee even if such forfeiture
was the result of administrative error or actions beyond
- the employee's control. However, with the enactment
of Pubic Law 93-181, December 14, 1973, 87 Stat.
705, 5 U.S.C. § 6304(d), such forfeited leave may be
restored to the employee if the forfeited leave -
resulted from (1) an administrative error, (2) the
exigencies of public business when the annual leave
was scheduled in advance, or (3) sickness of the
employee when the annual leave was scheduled in
advance. For leave year 1973 an interim policy was

approved by CSC as outlined in FPM Letter 630-22,
Janvary 22, 1974. :

Forfeiture under other provisions--An employee who
resigned August 13, 1973, and forfeited 93 hours .
which could not be liquidated by lump~sum payment may
not have such leave restored under 5 U.S.C. § 6304 as
leave lost by administrative error since restoration
applies only to leave forfeited by operation of

5 U.S.C. § 6304, and no other provision. B=- 182608,
February 27, 1975.
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Forfeiture because of additional holidays--Where an
employee takes annual leave for the remainder of the
leave year (13 days) but is charged for only 11 days
because two additional holidays were declared by
Executive order during that period, there is no auth-
ority under 5 U.S.C. § 6304 to restore the 6 hours of
forfeited annual leave in excess of the statutory limit
of 240 hours for carry over into the next leave year.
In addition, there is no authority to authorize holiday
pay for two additional holidays since the employee did
not perform work on those days. B-182549, August 22,
1975.

Leave scheduled in advance

In accordance with 5 C.F.R. § 630.308 before annual
leave forfeited under 5 U.S.C. § 6304 may be con-
sidered for restoration, the us2 of such annual leave
must have been scheduled in writing before the start
of the third biweekly pay period prior to the end

of the leave year.

Administrative error

Generally--Under 5 U.S.C. § 6304(d)(1)(A), annual leave
lost through forfeiture under section 6304 shall be
restored to the employee if lost because of "adminis-
trative error when the error causes a loss of annual
leave otherwise accruable after June 30, 1960." 1If

the employee is separated before the error is discovered,
the restored leave is subject to credit and liquidation
by lump-sum payment if a claim is filed within 3 years
immediately following the date of discovery of the error.
5 U.S.C. § 6304(e).

What cornstitutes an_administrative error--An employee
who retired on December 31, 1974, with 560 hours of
annual leave (and a personal ceiling of 480 hours)
and then accepted a temporary appointment effective
January 1, 1975, does not receive a lump-sum payment
for his accrued and accumulated leave but rather has
his leave transferred to his new position resulting in
a forfeiture of 80 hours. The determination as to
what constitutes administrative error is primarily
for the employing agency, and GAO has no authority
to make an independent determination. Therefore,
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if the agency concerned determines that it violated

a policy or regulation regarding counseling employees
to aveid forfeiture, then the leave may be restored
under 5 U.S.C. § 6304(d)(1l)(A). 55 Comp. Gen. 784
(1976).

Exigencies of public business

Generally--Under 5 U.S.C. § 6304(d)(1)(B) annual leave
lost through forfeiture under section 6304 shall be
restored to the employee if lost because of "exigencies
of the public business when the annual leave was
scheduled in advance." The determination that the
exigency is of such importance as to preclude the use

of scheduled annual leave is to be made by an agency
official as described in 5 C.F.R. § 630.305. For

further guidance see FPM Letter 630-22, January 22, 1974.

Leave scheduled in advance--A second requirement for
restoration under this condition is that the annual

leave was scheduled in advance in writing prior to the

third biweekly pay period prior to the end of the

leave year. See 5 C.F.R. § 630.308 and FPM Letter ;
630-22, January 22, 1974. {

Sickness

Generally--Under 5 U.5.C. § 6304(d)(1)(C) annual leave
lost through forfeiture under section 6304 shall be
restored to the employee if lost because of “sickness
of the employee when the annual leave was scheduled in
advance." Considerations regarding a finding that a
period of sickness interfered with the usage of
scheduled annual leave are discussed in FPM Letter
630-22, January 22, 1974.

Leave scheduled in advance--Under 5 C.F.R. § 630.308
the annual leave must have been scheduled in writing
before the start of the third biweekly pay period prior
to the end of the leave year.

Employee on_extended illness

A Park Police officer who was injured in the per-
formance of duty and was thereafter absent from
duty for nearly 1 year without charge to leave
pursuant to 5 U.S.C. § 6324, forfeited 204 hours
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of annual leave. The forfeited leave may be
restored to his account under 5 U.S.C. § 6304
(d)(1)(C) since in cases of prolonged illness
preceding the end of a leave year the employee
may be presumed to have requested proper
scheduling of annual leave otherwise subject to
forfeiture. B-~182608, February 19, 1976.

Employee election to use annual leave

Where an employee chose to use annual leave in
lieu of sick leave there was no forfeiture of
annual leave. Since there was no forfeiture there
is no leave to be restored under 5 U.S.C.

§ 6304(d)(1). 54 Comp. Gen. 1086 (1975).

Under Back Pay Act of 1966

An employee who suffers an unwarranted or unjustified person-
nel action under the Back Pay Act of 1966, 5 U.S.C. § 5596,
shall be recredited with all annual or sick leave which was
used or which accrued during the period. Further, through
the enactment of Public Law 94-172, December 23, 1975, 89
Stat. 1025, there is no limitation on the amount of annual
leave which may be restored, and any leave in excess of the
maximum allowable shall be credited to a separate leave
account. 5 U.S.C. § 5596(b)(2) and 5 C.F.R. § 630.505.
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CHAPTER 3

- LUMP-SUM LEAVE PAYMENTS

A. GENERALLY

An employee (as defined by 5 U.S.C. § 2105) or an individual
employed by the District of Columbia who is separated from
the service is entitled to receive a lump~sum payment for
accumulated and current accrued annual leave to which he is
entitled by statute. The payment shall equal the pay the
employee would have received had he remained in the service
until the end of the period of annual leave, and the payment
is considered pay for taxation purposes only. 5 U.S.C.

§ 5551(a). Section 1 of Public Law 93-181, approved
December 14, 1973, 87 Stat. 705, removed the limitation that
lump-sum payments could not exceed leave in excess of 30
days or the employee's own leave ceiling. See 53 Comp. Gen.
820 (1Y74).  However, an employee who enters active duty

in the armed forces may elect to have his leave remain to
his credit until his return from active duty. 5 U.S.C.

§ 5552. : :

Governing CSC regulations on lump-sum leave payments are
contained in FPM chapter 550, subchapter 2 and FPM Supp. 990-2.
Book 550, subchapter 2.

B. ENTITLEMENT

Payable upon separation

Employees who are separated from the service are entitled
to a lump-sum payment for all unused annual leave through
the last full pay period before separation. The right to

a lump-sum payment vests on the date of separation. 33 Comp.
Gen. 85 (1953).

Payable upon transfer or change of positions

Transfer to position not under leave system

Where an employee transfers