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B wu refer to goar Lattgr of Jaauary 26;@1979.
4“'gf¢ t‘q3Oﬂﬁin§ clatifioation of our position that where ... -
UL w vege abtitniantxon incisded jn.@ solicitatiom in ..;ﬂ“'
'ﬂs»naeeraancs‘v;th the Service Cohtract Mt of 1365 1is
- seperseded by a. ‘aew determination afiar biﬁ-ayintﬁq
bt prioy teo tward,tbut. -rathet  than making an anar&
. thersunder, the solicitation should be canteled and 'y
. nhew nn: zauuad ineerporatihq th& Rl dataznin;ticaplf.w

Yom nata that 29 C.? R; ! ‘xsialfz) (1#?3) prnwidto IR
that a revised ‘wage ‘determination received by ah agency
R -~ leag than 10 days before bid opening ™Ay be Sisregarded
Lo 1 khe agency deternines that there i1s not reasonzble.
S . time, still available to notify bidders of the revision.
. you gaintain that under khis Departmant. of Labor (DOLY .- -
" regulation, sad in soniunation with 28 C.P.R.S. 4.54e),
a contiacting offiesr need not iscorpordte into.a soljcir
_catiou & wage determingtiom xoceived lass than 10 days
- -before bid eopening unless he finds there is. ressonable
- wime to notify the bidders or the: notice of intent to.
- make a service contract has been inpropaxiy or untimely. . '
. T . f#iled, Based on this, you belisve that to regaire cancel-
-7 yekion of & solicitation; as we do, molely because of R
L . receipt.of & revised wage éatntuxuutton after bid cpening.
and before avard, even though notice of intention to nake - T
& serviee chniyact wis propériy and: timely filed, is in. .. .
%;apgnrant confiiet with DOL's ﬁ*ﬂ“l&tiﬂniAlnd unnpeasqtvxlyv*‘ o F
- inpaxt- the vumduct of Govuthhiax huaiatts T o

o Your. r*qutst tox clarit;éation Vas pmauptid'by
cur letter of October 15; 1578, to the Bgermtary of
the Army, ia refevence to the ‘fagts grtncniﬂa in our
decision in. Ia;*attate iny ﬂ sociates, a»zszzlﬁa ,

. potober I3, 1978, 78-2 C¥B 300, ake, & nev wage '

'a;detctnin-tion was. 1::g¢a sftsz ﬁi& bpeninq-hnt pti@r .
' to award, - Before apard wak. ‘made, the - and

 _Intrastate agreed to Regotiate s bilsteral lﬂdifiﬁﬂ*t BRI
“'ltinn Qf the: centr-et vhich vculd saﬁorpcratc this ey
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latest revision lianto the contract. HNowever, the
farties were not able to agrew on 2 new contract
erice, and Intrastate then filed a protest with our
nffice,

In this connection, in Dyneteria, Inrc,,
8 Comp. Gan., 97 (1975), 75-% CPD 36, vhere a
rovised wage determination was also issved after bzd :

"epgnznq bot prior ko awerd, we stntﬁd

*whe rule that the contr:et
awvarded should be the contract
advertised im well egtablished,

See Prectex, Inc. v. United feates,
320 F. 24 167, 162 Ct. Ci., 626 (1963). -
Competizion is not served by assuming
that the new wagse rates would sffect
- all hids ecually. It may well be
that another hidder was alrsady
PAaying wages at or above thoae in

the new datermination ac that his
prices to the Covermmest would not
have increased at all. Thus, it is
possible that the contract as sseaded
no longetr reprzsents tha most favor-
ahlie pricee to the Covernment.
Epeculstion as to the effect of

2 change in the mpecifications,
including 2 nevw wage determiration,

is dsrgerous and should be avoided
where posgihle. See P-177317,

supra. The proper way to deternine
such effect is to compete the prceute»
rent under the new rates.”

Altbaugh ﬁﬂi has revised its reaulanxcnz axnce the
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(;1)¢ we have cﬂntxnueé to foilav the reasonina of that
gecikion in order to protect the sguality of competi-
tion, CLovarnment Contractors, Iﬁv.~~Fecansideratianf,

B=~)87671, Pebrumry 22, 1978, ?9—1 CPD 146.
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However, we do not maintain that a solicitation
must be canceled whenever a new wage determination
is issued less than 10 days before bid opening or
after bid opening but prior to award. If the
procuring activity awarde the contract under the

old wage determination and the contract is to be
performed under that old wage determination then
the contract awarded is the contract advertised
and thére is no need to cancel the solicitation.
If, on the other hand, the procuring activity
intends, either before or after award, to incor-.
porate the new wage determination into the con-
tract then under the reasoning in the Dyneteria
decision the solicitation should be canceled and

‘readvertised in order to protect the. equallty

of competiticon.

Clearly, then, we are not questlonlng the

‘validity of the DOL regulations, but that of a

specific practice which has developed under those

‘ regulatxens.

Therefore; we reaffirm our position that,
when a revised wage determination is received
after bid opening but hefore award, the integrity
of the competitive bidding system requires that
rather than modifying the contract to incorporate
this new wage determination, the solicitation
gshould be canceled and readvertised. To hold
otherwise may result in a contract being awarded
which is different from the one advertised.

. We trust that this clarifies our latter of
Cctober 25, 1978, to the Secretary of the Army.

Sincerely vours,

MILTON Socoran

" Milton J. Socolar
General Counsel






