!

L Military Personnel
Law Manual
OGC

,&& WhR '@&

United States General Accounting Office

-
. GAO 1983




FOREWORD

This Military Personnel Law Manual has been prepared to
give an overview of important decisions of the Comptroller
General of the United States in the broad, complex field of
military personnel law. It is arranged in nine chapters cover-
ing the areas of basic pay and military status, special pay,
allowances, members' and their dependents' travel and transpor-
tation benefits, payments on separation or death, retired pay,
and survivor benefits. It includes pertinent Comptroller
General decisions issued up to January 1, 1983, and is designed
to replace the Military Personnel Law Manual issued by this
Office in 1978.

We have attempted to ensure the accuracy and relevancy of
the material and we have attempted to arrange it in logical and
useful order. However, we would welcome any comments or sugges-
tions for improvement that you may have concerning any aspect of
the Manual.

We recommend that you read the Introduction which contains
information on how to use the Manual as a research tool.

A/' A?. Cihwaciélﬂ4_

Harry R. Van Cleve
Acting General Counsel
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INTRODUCT ION

The Military Personnel Law Manual is published by the
Office of General Counsel, U.S. General Accounting Office, to
give an overview of the military personnel legal areas handled
by the Office. The Manual should function also as a ready re-
search aid for initial legal research in this field. It is
important to remember that the Manual is essentially a research
tool, and it should not be cited as legal authority. Citations
should be to the cases digested in the Manual. Every effort has
been made to ensure the accuracy of those digests; however, the
researcher should examine the full text of the decision in ques~
tion for a complete analysis of the case in question and the
principle for which it stands.

Following this Introduction is a short Table of Contents
listing the nine chapters of the Manual. Following that table
is a detailed Contents listing each chapter with all subheadings
and applicable page numbers. Page numbers in the short Table of
Contents refer to pages in the detailed Contents. Pagination in
the Manual is on a chapter basis. To use the Manual effectively
the user should first become familiar with these tables.

The Manual will not provide the answer for every question
that arises. Users may also use the services of the telephone
research service, Index~-Digest Section, Office of the General
Counsel. Personnel of the telephone research service will per-
form research tasks for Government personnel and members of the
public upon request at no charge. The caller should provide a
brief synopsis of the pertinent facts and the legal issue to be
researched. The telephone research service may be reached on
(202) 275-5028. If copies are desired of decisions for which a
B-number and date are known, they may be obtained, free of
charge, by calling (202) 275-6241.

In the event that use of the above procedures does not re-
solve the problem, the possibility of submitting the question to
this Office should be explored.

Individuals who have claims against the United States
should first submit the claim to the agency in which the claim
arose, and then, if not satisfied with the result, request that
the matter be submitted to the Accounting and Financial Manage-
ment Division, Claims Group, General Accounting Office, Washing-
ton, D.C. 20548. Claimants are warned, however, that under the



provisions of 31 U.S.C. § 3702 claims must be received in the
General Accounting Office within 6 years of the date they first
accrue or they are barred from consideration. Since filing a
claim with another Government agency does not satisfy the re-
quirement of that law, any claim on which the 6-year period is
nearing expiration should be filed directly with the Claims
Group of the General Accounting Office where it will be recorded
as received and then referred to the Government agency in which
it arose for an administrative report. Claimants should also
ensure that they meet the filing requirements contained in 4
C.F.R. Part 31. That Part also contains procedures for
appealing claims which have been denied by the Claims Group.

Under 31 U.S.C. § 3529, disbursing officers, certifying
officers, or the head of an agency may apply for an advance .
decision by the Comptroller General upon any question involving
payments from appropriated funds. Such requests should be
addressed to the Comptroller General of the United States,
General Accounting Office, Washington, D.C. 20548. Since deci-
sions are normally rendered on the basis of the written record,
care should be taken to ensure that the record submitted is com-
plete and that, where applicable, the person involved (if an
individual case) is provided an opportunity to submit comments.
Also, the name and telephone number of someone familiar with the
case should be provided. Usually cases involving questions
arising in the Uniformed Services are coordinated with the
Department of Defense Military Pay and Allowances Committee or
the Per Diem, Travel and Transportation Allowances Committee,
whichever is applicable, before submission to the Comptroller
General.

Cases are normally acknowledged shortly after receipt by
this Office. Thereafter, the status of a case may be checked by
calling {202) 275-5436 and referring to the case number on the
acknowledgement letter.
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MiSSinNg.seeseeaasansssssscacsnssnessnnse
Member subsequently determined to have
diediuiieeesnsscasscsnssccasssssanssenns
Waiver of VA disability compensation....ceeess
Retroactive waiver...ceeeeeesasnssscnncnes
Failure to execute Walver...ceeesesscnnes
D. Reserves -~ Active Duty or Active Duty for
Training.ieeesesessossssenssasssssssssssasasasnas
National Guard called to active duty.ceeevesss
Member on detached service until
discharged by physical
disqualification...ceviovscecssssnnsonnss
Federal civilian employees - members of
National GuUard..iieeeecessssanssssnsonsns
Active duty for physical examinatioN.....cseoe.
Physical exam incident to active duty for
more than 30 daySeecseccsscsesacsssocnns
Pay during travel to first duty station
after passing physical eXxaM..ceceeeaass
Pay of Reserve who fails physical exam...
Physical exam not incident to active
AUEY . eeeensansaassssncssssssssssssccns
ROTC cadets/midshipmen - pay while traveling
tO summer training...iiecessccesssnscsassnsasss
Release from active Auty..iiiiereessssnnnscsans
Member late picking up orders....cccceee
Member dies prior to expiration of travel
ElMe. s eeeeeeesrrsncsssncaaccnccssccssssns
Member delayed in returning due to
weather, etC.iiievisssosscvsosesssnnsnaae
Member departed duty station prior to
termination date in orders....ccccecesss
Late delivery of orders modifying orders
releasing member from active dut¥......
Release from active duty orders modified
prior to expiration of terminal leave,.
Computation of Reserves active duty pav.......
Actual days served - less than 30........

Day on which pay begins for Reserve called

tO aCtive duty-lc..-.t.........oooo...l
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1-59

1-59
1-60
1-60
1-60
1-60

1-60
1-60

1-61
1-61
1-61
1-61
1-61
1-61
1-61
1-61.
1-61

1-6ta
1=-61a

1-61a

1-62
1-62

1-62
1-62

1-62

1-64
1-64
1-64

1-64




Day on which pay terminates for
Reserve called to active duty...cecee.. 1-64
Leave credit for active duty without pay. 1-64
Entitlement based on waiver of retired pay.... 1-65
Reserves Injured or T1l on Duty...ceeeesenceseeas 165
Status during hospitalization....cveseeesessese 1=65
Oorders purporting to extend active duty....... 1-65
Pay entitlements while disabled.....eeeeeseeas 1-65
Disabled from disease during full-time
duty period of 30 days Or 1e€SS...sssese 1-65
Pay continues while member incapacitated
for military dutyeeeeeeeeeceaceansnesss 1=-65a
Pay terminates when found fit for military
dutY|aaoocoo|-ca-lﬂooo.------c.oocnnnlo 1-653
Member required to promptly report injuries
and keep service advised of condition.. 1-66
Failure to report injuries......eeeescass 1-66
Member not promptly seeking medical
CAYCeseesoascassssssnccsossencnsnssseas 1-67
Member postpones treatment.......svse0e000 1-67
Rehospitalization from recurrence of
original InNJuUry..cceceeessronnssnnvance 1-67
Subseguent injury - intervening cause.... 1-67
Member resumes civilian occupation while
disabled..-.......---...-............-- 1—67
Member resumes Federal civilian occupation
while disabled...cceavsosrcoecacscsonsas 1—-68
Continued treatment but not
hospitalized...eseeccsssvecsnssssasnana 1-68
Injuries not manifest until after release
from duty................-............- 1-68
Disability must be incurred in "Line of Duty". 1-69
Disability must be incurred while member in
duty Status...-........------..........--.-- 1_69
Members injured going to or from active
duty for training.....cceeevvrveceaccss 1-69
Member injured while on excursion with his
famMily.ceseaceenonssassesscsssosceasansens 1—69
Member injured returning home during
drill period for forgotten equipment... 1-70
Member injured after dismissal from
drill..cececccscsscccasnssnscscsanncssne 1=70
Member injured after dismissal--effect of
standby statusS...eeevesesscicscennsenss 1-70
Member injured after dismissal--return
home under travel orders....ccveeesesss 1=70
‘Member injured returning home during drill
period for forgotten equipment......... 1=-70
Member ordered home during drill to get
FECOrAS.cessssscssannacsssscossssassneas 1=71
Members permitted to use Government
_ " facilities prior to drills....ceeeeeses 1-71
Members disabled while serving without pay.... 1-71
Disabled from disease during active duty
period in excess of 30 dayS.eeseescacss 1=71
Disabled from injury during active duty
for any period....ceceeeecccsasssasansss 1=-71




CHAPTER 2--SPECIAL PAY

I.
A.

B.

D.

INCENTIVE PAY FOR HAZARDOUS DUTY.iteeceercscsaae
Aerial FlightS....iceesessnssssnsssnsesacasssscas
Orders requirementsS.c.eeessssssaceccsorsncanns
Orders required..cecscecssevssnssnsssnoncans
Performance without competent orders.....
Verbal OrderS..ceecececsscasssssssccsassns
Failure of physical eXxam...coeesernnvenss
Falsification of flight physical
examination to qualify.ceevcriiiiincnnne
Continuation while injured....ceececcvescasnas
Aviation accident..ccceecriecancnasnonsnns
Incapacity periodsS....ccceveccccsnsssscsse
Non-Aviation accidents...eisssseesscnsacs
Qualifying dutiesS...seeeeesvscasscsonsennceasns
Enlisted members retained on flight
StAtUS.siveeescessnssesrssnssansscnscasas
JUMPDMASEEY S, easssssanssssescssacscssssansas
Voluntary flying during active duty
fOor training..ceeeesesecsacassnssnnsans
Flight requirementsS.....ccveeeeeccanccasonnnae
Minimum flight requirementS......eoceeeees
Flight deficienciesS.....eeeevveerssssnsee
Inactive duty flight credit....c.ieeeeease
Deficiencies make—UP.cccivsvanscsesrencnas
Submarine DutyY.ceeieiesoseeernsssscccnsosnsasoss
Purpose and qualification........eeeccceeeenes
Primary Quty...evececesescsecacosssnnnans
Staff based ashore€.....ceevvessescnsnsanae
Periods for which allowed...eeessacsastonsance
Undergoing training....ceceecceossnsnsncaes
Leave statuUS..ecesssssssssasssconsvsscnasns
Off"crew members..............-..........
Periods Of absSencCe...iceeatssnsssecscssnes
Computation: 31st day of the month,..........
Parachute Jumping...ceeesvesssssscecssccsnnnsnaa
Assignment tO AUtY.seeaceecsscsscsscancesesane

ASSiqnment Status.-..tt....oo........l-c.'

Rating and performance.....ieseeevcascces
Active duty for training assignment......
Performing of qualifying jumpS...cececanvenses
Hostile fire are@a...cceceecassstssccnncees
Requirements as to jumps performed.......
TempPoOrary duty.csseesecscssesossccncssans

Dual Hazardous DutY.eesescssasasscsscssacancase
Demolition of explosives - parachute jump.....
Low pressure chamber - aerial flights.........
Aviation - parachute duty...ceeeececceccacsans
Simultanecus performance not required.........
Demol ition .. i iseeecnscscssnsnsasorsennanscsnns
ASSIgNMENt . iiuurreeenenncsscessesssacsansnans
Training Quty..veeeeerssrscecctcesssscesesncnns

Prlmary duty asslgment----..........l.........

DiVinq _DUty--_----.-----------.---oo-;.-...oo...
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"Qualification requirementS.....cvcicreeeesesass 2— 8
'Qualification 13938.......................-... 2- 8

G. Treatment of Leprosy PatientsS.....eeveseeeccees 2= 8
Length of assignment...ccceveecsnscacscnsceses 2= 8
Oorders required....cceestevecccccnscscsncseceess 2— 8
‘Facilities recognized as leprosariums.,.....c.. 2— 9
Intimate contact with lepers......ciccencessse 2= 9

I1. PROFESSIONAL PAY..veeccerevesscccssssossnsvecas 2= 9
9
9
9
9
9
9
10

A. Medical and Dental...ccceenveescecessscsssvensss 2=
‘No medical AutieS...eciceeserenscevssossannsvansa 2-
Service requirementS..ccececceresccrssrsssavsons 2-

EXtensionS..ccvercteevnnnnnncsansnnsasrsss 2-
InternShip.-....--....................-.. 2-
ContinUOUS duty......-..-.....-u...-..... 2-
commissioned OfficCerS.iveeceancscnccseccansses 2=

B. Veterinarians and OptometristS....ceoveseceeees 2=10
Entitlements.................-....-.-...---... 2-]0
Longevity credit..ce.ccrivecncccnccceassnncesess 2-10

C. Judge Advocates General.......ceevesesescssvecss 2

I11. SPECIAL DUTY PAY.teevensessnsnnceaccornenenssns 2

A. POYreign DULY Pay.ececesccosssescsssnsanscavasnas 2
Effective dat@.ccscesseassocsscccnssssnsssasae 2

2
2
2
2

Off-shore islandsS.....vccccteevscennssscscaceanas
Artificial islands (Texas TOWErS).eeeeecsessos
Duty Status...-...........................---.
B, S8 DUlY.iicceeaveantsosenascssscsssncsnaansonnus
Onboard a vesSel.....ceeencccasessncssnsscseecse 2-12
Time limitation...-..-....---......-....-..... 2-12
VesSel rYepaireecetesceerscecscscosnsccvacosesnes 2=12
C. Administrative Function Pay - ReServe....eeese. 2-13
D. Hostile Fire PaV.ccesccecccccssscsssssccssassens 2=13
Members missing in action....v.veeeevevsoanses 2=13
Member classified as a casualty.....veevnenses 2=13
Cadets and midshipmenN...ceceeveceescccscssssas 2=13
Noncombat AreaS..cccesssesrssescscccssssnnsensss 214
Entitlement to convalescent leave........ea0.. 2-14
IV, BONUSES.:¢:eecocersccsassssssatsncscensssscsssanas 2—14
A. Proficiency Pay..ceeecesesscessensncscssoasenses 2-14
Promotion.......-.....-............-......-..- 2-14
' Enlisted to commissioned grade......cse.. 214
Eligibility for promotion.......ccceeesss 2-14
Prohibition..sevesseesesecnsesrencccesssssanseas 2—14
Qualifying criteria...cccceineeeccecennneeanene 2=15
Training.-...-..-..-..-............-.....-.... 2-15
AUthOTity tO PaVesvercoseetaceeennesssnevssnss 2—15
B. Enlistment Bonus - High School StudentsS........ 2-1
C. Reéenlistment BONUS..eevcecccccssssscsssresesnses 2—1
Extension of enlistment in order to retain
status as member of armed serviceS..ceeese.. 2=16
Early releasS@.iceecscsscessossesscscrsnsssnssoe 2-16
Matter Of TimM..seceesecsccccasassssscssssssnsans 216
Creditable ServiCe..i.iceetsscceccsnccccannnsee 216
Critical military skill....vieevecescscnnsness 2-16a
Basis of reinlistment bonus.....ccceveeeecenes 2-17
Date on which bonus payments are to be based.. 2-17

|
—t el ol et el end el
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Retraining-.........-...-‘......m.......m..... 2?18
Medical - Dental - Extended Service....ecccees. 2-18
Active duty agreement required...ceececssicecsss .2~18
Officer cannot produce copy of agreement,..... 2-18
Officer failed to sign agreement because he
intended to retire..icecesceccsscassscssssnse 2-18
"Voluntarily"” fails to complete commitment.... 2-18a
VIP contracts are binding..e.seeecescescnccscncs 2=19
One year IEQUirement....-......-....-.....o...'2-19
Extramural training.-..o-.....-............... 2-19
Intention to execute agreement...e.csececsscaes 2719
Exempt from IndUCtioN...cseeeecescassonsasesoas 2520
Performance of active duty required...¢..ce... 2-20
V. ADDITIONAL PAY..--..-lncco..o.o.--oc---00--..0-'2—20
A. ©Naval Enlisted Members Retention PaY...veeoeses.. 2-20
Periods of hospitalizatiOn..sceeecssseccosesss 220 -
Obligated SerVice...-.........--.-.--.-1..-....2—21
Reserve mEMberS...-...-r-......-....-......... 2-21

Training for a commissSioN..cevsveescscsncnnens 2-18
o .

CHAPTER 3~--ALLOWANCES

I. BASIC ALLOWANCE FOR SUBSISTENCE (BAS).eaceeocsss 3™
A. OfficerS....-......{.-.........-..-..--.-.--..- 3-
Bo Enlisted Memhers....--................-....-... 3-
Generally..-.....--.....-...--.---..--....-... 3?
Rations in kind not available or
impracticable‘.’-....!!.'--.......I.......<.l-' 3-."
Determination of installation commander.. 3~
Distance between residence and meSS....es 3-
Member's marital sStatuUS.eessssessecarsases 3—
Permission to mess separately.c.ccecescesscacs 3=
II. BASIC ALLOWANCE FOR QUARTERS (BAQ)sssveeencssa 3=
A. Availability of Government Quarters...seceesees 3=
NEEd tO use existing quarters.--..-........-.. 3_
Conclusiveness of certificate of non- _
availability.-....-...-..................... 3'
Quarters assigned before household goods
arrive...-....-..--..........--..-.-......-- 3—
Family quarters available but dependents do
not join MeMber..svseescsvascsssvessassoncss 3=
Quarters aboard ship while traveling...ecevess 3=
Occupancy of temporary quarters after PCS..... 3-
Thirty-day rule generally.cccescesascsaecs 3=
Temporary occupancy of “rental" vs,
"public®” quarterS...escecesessscacsncss 3=
Occupancy of temporary quarters-NO PCS...esees 3-
Seven~day rule generally..secscccasesscss I7
B. Adequacy of Government QUArtEerS..ssesassessssss 3=
Voluntary occupancy of inadequate quarters,... 3-
. Duty assignment in barracCkS..sscesesssocssssss 3-
|

R R N N R

Members under Confinement..........---.......- 3-
Crew of two~crew nuclear submarinesS....cessess 3=

bbb bbb WWWW W
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C.

D.

E.

F.

III.
A,

Adequacy of Allowance when Quarters not
FurnishediillﬂcctocaCOCICI.I..........--.II-O
Generallyeeeeeassaasesccccnnsasasnsssosncssncssne
Extraordinary eXpenSeS..sescessscscsccsssccans
Utility €XpenS€.cisicssvsessccscsccnssssscssonns
Members Without DependentsS...ceceecsessnssccass
While on sea or field AutY.cieescccacrsoccannne
Temporary and permanent assignmentsS......
Assigned to multinational force of
ODSEerVerS..cseseccsnsroscascscsscnnsnonss
While on temporary duty with unit deployed
ashore.I....Ch'.l..I....I.l...l........‘!.‘.
While occupying transient quarters upon
transfer..cceeeeecescaccossecasecancnnosnnnnse
While traveling between permanent stations....
Transfer between vessels having same _
homeport.l......l......!Il........'...‘.'...
Navy members above E-6 assigned to a ship.....
After basic training before permanent
assignment...cceeccasssccesscecnrssecnnsscsansns
"Partial BAQ" for single members assigned to
PUbliC QUAIrtEerS...csssvsnccaccccannsasssnssns
Generally.l.¢¢'......I.l......l..lll....l
Assignment to family type quarterS.......
Members With DependentS.ccccececsvscescssscnnnns
Dependency determinatioN..ccecesscccsssosssons
Common law MArriage...sceececceccacncesscscsncs

Divorce pending appeal.s.ccescccccnscessossssase .

Living ApPart...cesccessreesscacacssnosnssscnns
Family evacuated to safe haven.....ceecenveeee
Government quarters occupied...ccceccaves
Same - short duration of evacuation......
Entitlement based on child support...sseececeess
General rule.......-CI........-I.....-‘..
Legal custody in third party-~entitlement
rules where both member provide
Support....--..-.--.--......-.-.....--.
Showing that support is being paid.......
Member has legal custody but not
control........ll......--...l...llll...
Supported children occupying Government
quarters.t-l......I.l......--......l..-
Same - While member is in transient
Status..O!.ID.-.......C"...-..........
Adopted children....cccccceesnccencssossscnsnsa
Illegitimate children..cccecsvecvsscsssscscsnns
Mother-ll...tlll.l....II-.'...............I.l.
Dependent in Confinement...cecoeccesssccscccnse
Women MembersS....vcvusesssvscennsossacsacssncnna
Frontiero v. RichardsOnN.iseisccecsssssssescscans
UNIFORM ALLOWANCES.-.l.l...................ll
OfficerSJ....I.......cI.....--......l....."...
Inclusion in back pay award..cccececcsacssssccose
For Ready Reserve ServicCe......eeeescscsccscss
Extended active duty allowance......cseecccees
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C.
D.

Relationship to initial allowance........
Relationship to quadrennial allowance....

on change from Regular to Reserve.,....v..ceess
On entering different ServicCe..eeeesccveecncsce
Entrance on duty as non-Regular...seeevecscass
Enlisted MembersS.... . vesseeesesscsnnssssnscnensne
Change from Reserve to Regular...ceeeecesenscs
Lost clothing allowance tO SUrViVOrS.iescessess
DEISLOCATION ALLOWANCE (DLA).:sseescessscscessnsn
Permanent Chande of StatioN.cvieevececensceosas
ordered to change quarters, No PCS...eceieeees
Payments based on alert notice not allowed....
Move off ship when quarters uninhabitable.....

Personal Reason For Changing Residenceé.....e...
I>De].ayed —mlove..l.lll....‘.l.'llll.....‘....'...

Family move not related tO PCS...iveecencsanscs
Move before PCS orders issued....eescecesacssss
Travel of family for visit...cicesevvecccscnnna
More Than One PCS In A YeAr.sssaseescsoscsnssnsa
Orders Amended Or RevOKeA...iistssevssscssnnnns
overseas PCS revoked after mMOVEe...scosssresesns
Revocation after vacating quarterS..csceececess
Change from overseas move to within U.S. .....
Effect of Marital Status DisruptionN....ceesce.s
Divorce en route to new sStatioN..eeececescsacss
Divorce and early return of dependents from
OverseaS.'..--.............-....-...-..--....
Custody of children with spousS@...iveescescess
Travel incident to authorized visit......
Temporary court order pending divorce....
Informal agreement of spouse to modify
CUSEOQY st veeeeessessaroscccossancannssonas
To First or From Last Permanent Station........
Permanent vS. temporary GUtY¥.eescesscssscossns
Travel to separation station...c.veseeecscceas
Immediate reenlistment....cceessececccccncasces
Change from enlisted to officer status........

Hospital Tr.anSferSl.I............Illl......‘-..

Prolonged hospitalization....ececeecacecsacnss
Transfer tO TDRL.csseassanesrenesncsacnnnccnns
Vessel and Home POrt ChangeS.essscecsssssasansase
Home port at former shore station.............
vessels having same home pPOrt.cciceasssacscnas
Transfer between home port and shore station
in same CiltyVieeeeeceeevensssrsrsasscsnsssnassas
Change in assignment after move.....cesivvecoese
vVessels with different home vards...eeceassnes
Member Without DependentS..cececcssssscesscccns
Nonavailability of quarterS..ssececcessacensace
Furnishing quarters not economical.......
Quarters aboard ship not inhabitable.....
Two crew nuclear submarineS....cecceeoeses
Without dependent statuS...eeeceeeecccevsannnss
Spouse and children do not move..........
Parent does NOt MOVE. .. ceeevrccecvsnsnccas
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J.
V.
A.

Children of divorced member....ccceeeeess
Dependents do not move on return from
unaccompanied assignment....csevecscens
Evacuation of DependentS....iceccocesssssccnans
FAMILY SEPARATION ALLOWANCE.....cecsoscessossosns
Terms: ® 0 00 0 E e e N LT LS AR RO DN ESEE R
FSA-Type I.l..-Il.'ll.l'l.lll.‘llllllll.ll...l
FSA‘TYPE II--......-.no----.onuuln.n----.---oa
FSA-R-----loc.-uotoo---oo-ooonono.-nn--ca
FSA"'S--.....---.---oo,nnaelne---u-u--uco-
FSA“T.--....E--,-:-----uoaoonon-----------
Member with Dependents Requirement.....c.eceesee
Primary family residence requirement....c.s...
Joint custody of child after divorce€.seeeceses
Divorce decree silent on custody...seeeeeoeaas
Dependents acquired after PCS.....creveensnnae
when authorized transportation does not
include all dependentS....cececocrecsscsnnace
WOmen MEMDeTr S, v reeereseasssansenncssssssssses
FSA-TYPEIand Type II (FSA-R)ounuaon--ooonna
Purpose Of Type II=Ricesvvecsososnrasosssssnsns
Separation must be caused by military
assignment . ..ieieereettccrsoscsecensvsscssccns
Separation due to personal
considerationsS..ceceeesrencesssssesseee
Separation due to personal considerations
divorce settlement...cceveeccscecersnnns
Court-ordered separation subsequent to
separation by military orderS.cccvecess
Separation due to military orderS........
pelay in travel otherwise authorized..........
Member must request travel approved,.....
Unreasonable delay in dependent travel...
Delay in authorization.....veeseeceeseces
Temporary prohibition of dependent
L - =
Travel not permitted due to pregnancy....
Transportation denied due to emergency...
Prior travel of dependentsS....vecessssssssssss
Early return of dependentS.,....sco0s00ccucacce
Return for personal reasoONS....iseccecees
Returned to U.S. due to misconduct.......
Residence at or near permanent duty station...
Mileage criterionN...ciceeecesevesssescnns
Child's permanent residence....eveeeceses
Visit of family.seeeevenneoseeesencasssnannnns
short family visit at permanent station..
Visit extended beyond 3 monthS.cveeessaes
Planned visit of over 3 monthS..ceceeeees
Reinstatement of allowance after visit...
some members of family visit....ccccaee..
Children remain at family home.,....cs0sc..
Government guarters available...seersssccncee
Lack of facilities at base....cveeneceens
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D.

VI.
A.

Members married to each other - single
quartErSUUQQQOOOOCCUI..l.........."...
Evacuation from Government housing.......
Evacuation from private housing..........
Temporary absence of member from permanent
StatiON.sieesosseecesnvsecnsncasscscnsssosoanns
Al lowance commences on departure from old
Station..s.iiiiesectetscossssrsncosnssens
Leave in U.S. iiiseessensnorsssscsesansns
TEMPOYATY QUEY.ceeeevaosascssosnsscsncssns
Hospitalization at another place.........
Member in confinement.......ceec0eeeaveace
Type IT - FSA-S, FSA-T....veeccceccssscsnnsonns
30 day requirement...cecueassnssoccccavasssanes
Travel time included.....ivecsensccnncasse
31st day of the month counted.....convesus
Combining TDY and ship duty..............
Concurrent receipt of BAQ-inadequate
family quartersS...ccccvessssacssrsstncscssoass
Duty aboard ship (FSA-=S).eseeecacssscsccsncana
Sship in port near home pPOrt...eveecesases
Visits home while aboard shipP.csecesanses
On leave or hospitalizatiON.eeesescseesne
Temporary Quty (FSA-T)..iseeerccncssnssssssnse
Visit of dependents..icceeacsnnrecnccnass
Some dependents visit...ceecersnesanssnns
Return from TDY on weekendS..seeeesssnens
OVERSEAS STATION ALLOWANCES.cceecesssnsnsanaas
Housing and Cost of Living Allowances -
(HOLA and COLA) ... veeessecsscsssscsssonnccncsacs
Basic authority and entitlement...icceceeesacss
Authority for payment....veseseocascssssns
adeguacy 0f alloWanCeS..seecesesscsssnsans
Advance payment prohibited.....civeveeeen
Per diem basiS....viiesesessnssnsansescnas
Need for implementing regulations........
Regulations clearly erroneouS.....eeoeess.
Entitlement to allowanceS....evuviernvnces
Dependent SPOUSE .. vt ssassrransscasannas
Dependent status - stepchild........c....
Dependent status - adopted child.........
Unaccompanied tour-assignment to
substandard qUArterS..cceececcccsssrans
Permissive orders for overseas
assignment .. ceeerecessccssonccrssannnsns
Entitlement to HOLA Government guarters
available...cciieerronassnsssccsssnsnnnonesns
Quarters leased by NATO..ceeossansssonnses
Quarters administered by Panama Canal
COMMiSSioN..ssssvsscsscacscssnsssonnnas
Unaccompanied overseas assignment........
Assigned quarters not at duty station....
Evidence of nonavailability of public
QUArLELS . s esseesnasossassssroscsscasans
Abandonment of assigned quartersS...sesscee
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Waiver of HOLA received by member assigned
quarters.o-..u.ooo-oooo.o--oo-.-voo--oo 3-36
Entitlement to COLA when subsisted by
GOVeYNMeNnt i v usessvsasssessrssssssrscnssrsasse 3—-36
Entitlement while on leave.,...ciesveesses 3=36
Ship personnel away from ship.....csce.s.. 3-36
Entitlement while on temporary dutvV..eeeeeeos. 3-37
Attending school under no expense orders. 3-37
Same - school in U.S. .uiceienseacnescaess 3=37
At home port of two-crew submarines...... 3-37
same - while on shore due to injury...... 3=37
Dependents at other duty station.............. 3-38
Member's transfer to CONUS.......00000... 3-38
Designated place OVErSE€aAS..seceesesecseses 3-38
Consecutive overseas assignment.......... 3-38
Station reclassified as restricted area.. 3-38
Member at remote Alaska post ,..eeevee... 3-38
Pending effective date of home port change.... 3-39
Dependents visiting in U.S. ......c0v0e.. 3-39
B. Interim Housing Allowance (IHA)....ese0ees0eaase 3-39
C. Temporary Lodging Allowance (TLA)........c0s... 3-40
General restrictionS....vseereccccsccccnncaasse 3-40
while enroute to permanent station....... 3-40
Temporary duty station not within limits
of permanent station......ie0evveseess. 3-40
On day of arrival - mileage payment...... 3-40
FSA and TLA for same period........s¢s... 3-40a
‘Effect of permissive orders....ceceesee.. 3-41
permanent change of station requirement....... 3-41
Upon return from long TDY.....ceceeeveeas 3-41
Alert notice....cieeesnescscvassvecsseees 3-41
Pending effective date of home port
ChANge .. ccernccrsssssscscssnnssnnsnsssss 341
Two-crew submarine - prior to reporting
aboard............--................... 3_42
Advance return of dependentS....eeeeseees 3-42
Station reclassified to restricted....... 3-42
Dependents accompany member on
hospitalizatiOn..vseeeeececeeacsnesncass 3=42
After assignment on unaccompanied tour,.. 3-43
Government quarters available.........ccee.a.. 3-43
Temporary guarters available but not used 3-43
visiting officer's quarters....cceceeeaess 3-43
Commander's determination necessary...cseeces.. 3-44
Need for occupancy of hotel quarters..... 3-44
Decision to discontinue allowance........ 3-44
Failure to keep commander advised........ 3-44
Extension of elig1b111ty...................... 3-44
- Failure to reguest extension............. 3-44
Retroactive effect...ciieiiriiincsransesas 344
commander's duty to determine............ 3-45
Consideration of actual cosStS.....ceeee.s 3-45
game-evidence of hardship...ccvvecerssess 345
Delay in-departure due to misconduct..... 3-45
pelay in departure for personal reason... 3-46
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VII.
o

B.

C-

E.

VIII,

A.

B.

OTHER ALLOWANCES . v seeescessescsassssssasnnnas
Recruiting Expense AllOWANCE.....ccceocsissessce
Added cost of automobile insurance.....evveeen
Luncheons for groups of school officials......
Lodging Costs Under 10 U.S8.C. 7572.ccecesvavenes

Generally...l'lI..........-IIIIlllll........I.'

Heat and Light Allowance Under 10 U.S.C. 4593..
GeNerally..cavesessesesessnsscesssnscnencssssnsse
Variable Housing AllowanCe...veeeveossonosassns
Confinement at correctional facilitV...eoeeeees
Complement to overseas station housing
allowancellll.............."lll.....O..‘...
Use of temporary lodging....ceecececcccessssnas
On account of adopted child.....vvveevccccanne
Allowances Not Included....veevevoecovasansnnns

STATUS OF MEMBER AS AFFECTING ENTITLEMENT...

National Guard and Reserve MembersS....cceeesce.

Basic allowances for subsistence and quarters

(BAS and BAQ).eeessssassascecsocsssccccasss

Active duty for training...sececevesecsee

Active duty of less than 20 weekS.iesesas

BAQ dependency certificatesS...sececccesse

Reservist receiving disability

compensation..cieeesaeesearensosscnaanae
Commutation rate for members serving

Without Payesecscseeectsosnscessnnsssscncs

Uniform allowanCeS.cieeececccrsnoscsanancsssnsans
Entry as Reserve after release from

Reqular statuUS..seesseasccsccsnsassacas

Family separation allowance (FSA)...cceecccncs

Active duty of less than 30 dayS.cccseces

Duty aboard ship for more than 30 days...

30-day TDY during 45-day tour.-..........

FSA, Type I - duty outside U.S..ccecessss

Overseas station allowanCeS..eeeesessesascnses

TLA while on training in Europe...........

COLA while on Reserve duty in Alaska.....

HOLA and COLA for Alaska reservistS......

Husband and Wife Both Members.....sceeecececeses

Basic allowance for quarters (BAQ)...seeecases

Sham MarriageS.cceccesceccssrsccscsncenas
Effect of Frontieroc v. Richardson,

411 U.S, 677 (1973) cecenccsscsccasannaa
One member on excesSs leave.....sssrsssoss
One member in PriSON...ssssosssessssascss
Members occupying inadequate Government

QUALLEESaueceacsssssanassasssssessccsses
Members occupying transient quarters

while awaiting adequate family-type

hOUSing---co-u.loooooooooo.o..--n-----o
Effect of sea duty for one spous€........
BAQ-Members' children-no children of a

Prior Marridge.iecesceccccessasassnsssnsans

Child - whose dependent...ceeeescaccscnacs

Effect of members’

separation....ceseeese
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cC.

Effect of separation agreement...vececess
After divorce in general.....seoeesvsuece
Same-more than 1 child-effect of court
order....................l..-.....l'.-.
BAQ-Children of a prior marriage involved
Members reside in separate quarters-each
has child prior to marriage...ecceeeves
Members reside together-each has child
of prior marriage......ecevesseansscssne
Child of prior marriage determined to be
a "dependent" after member's
EeMArriag€.ccteenensecscscsvesrsasnnsscan
status of child of current marriage-
members reside together....cecevesecsas
Same-members reside separately...eveeees.
"pPartial" BAQ under 37 U.S.C, 1009(d)ceveccnscs
Generally....iieiiesesnessensenassacoonns
Effect of sea duty for one spouse........
Family separation allowances (FSA).scevessseses
Member with no dependent other than
MEeMbEr SPOUSE.ccsetsvssavsasssssasscnnsce
Same-1 member returns to CONUS for
discharge..ceeesesceacacacerosssnsannne
Member with child and member spouse......
Same-PCS with dependent travel authorized
Same-when dependent travel could have
authorized.....ivveeivenervecenasonnnen
Dislocation allowance (DLA)...eseeocccsvcnneas
Both spouses transferred.,....ccccevecesses
Same - separate quarters at old station..
One spouse separated.....cveesceescrssance
Child dependent....vcveeeeerasososnsnvasns
After divorce - custody of child.........
Members in Missing-in-Action or Prisoner~of-War
StatuS.scesveesnsttosstsnsncacnarsessssssnsasnse
Continuation of alloWanCeS..,..ceevvsecaccscanse
Basic allowances for subsistence and quarters
(BAS and BAQ).cieesriesnsesrovesssrosnannn
Family separation allowance (FSA)..ceessecasssa
Continuation of existing allowances......
Initiation of Type II allowance for TDY..
Dislocation allowance (DLA)...eeveosessscnnsse
Family move under missing persons act....
Determination of death...c.ceeesescesnsses
Overseas station allowancCes......ceceseescesns

CHAPTER 4--MEMBERS' TRAVEL

I.
A-

BASIC ENTITLEMENT RULES. ... usessnsssssssennsers
Orders RequUirement...coceeesccconanvssnsvsanene
NeCeSSity,.ceeeonosncsncoccrsnassssscsnsnsanssaanss
Travel SEatuUS..eecceeeccnsetcrecesecnnsnsrsnans
Member at permanent station without

travel OordersS..c.ivsecieistvssssssocnsans
Same-emergency orders to vacate quarters.
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TDY cancelled after travel under orders
begins..---.-..-..-.....-..-..-.m.-.... 4-
Competency.--.'-..-.i-lo-.---.oooocna-oo-oooao 4'
Verbal OrderS....--..........-....--..-.. 4”
Verbal orders--delayed written confirma-
tion.-..-.-...........-....-........-.. 4‘
Travel required by duty assignment....... 4-
Invalid.amendment of orders by verbal

orders..‘..-.--..-..-..lll....‘..‘l"l. 4-.

Alert notiCE..-..-,.-...-.......---.;....-4-
De facto officer traveled without orders., 4-
Modification of orders after travel performed. 4-
In;general.--..-..-...-...........;.... 4-
Determination of "inadvertence" after
Orders.executed.....-....-..o..-..-.. 4‘
Error at .time orders prepared clearly
”demonstrated..........p..-..---.......4‘
Erroneous orders superseded by valid
OrderS.c..-.....c...--a.--.....o.cc.. 4-
Fraudulent ClaimSQroooc-ooo.o.-oo--.-oaccaltan 4‘
Part of .claim fraudulent
- invitational ordersS..ccessceees 4-

OffiCial BUSineSS Requirement.........-.-...... 4‘

General rule....-....................-........ 4-
Return to designated post of member on
appellate leave..-.................--....... 4“
Travel expenses for personal business....ses.. 4-
Travel on leave--failure to take government
transportation..........................--.. 4-
Circuitous route for personal convenience..... 4-
Education activitieS....ecescevassncsccsnccses 4=
Orders issued at member's request........ 4-
Orders canceled after registration fee
paidl...‘.Cl.l.Q..‘..lt....t..‘.l..l..l 4—
School transfer during leave of absence.. 4-
Sports activities....-.............‘.-.-.....- 4-
specific legislative authorization
required...--....i...-.......-......... 4-
Team members not "command supervisors"... 4-
Award Ceremonies-............-..--...-........ 4—
Trav&l delays...-...-...-...--.......-....--.. 4_

Return home during TDY for personal reasons... 4-

Limited reimbursement authorized......... 4-
Where member commutes between home '

and TDY Station......--.......-.-..-..- 4-
Emergency.IEEve.........-.-..........-... 4_
Return to assist dependents in PCS moOvVe€..esses 4~
PCS With TDY..-..--o-.coooooo..--lnonc.nc 4-
Change of ship's home port....ecscecacsee 4-
Return from unaccompanied toUr..seseeeess 8-
Recall from.leave to permanent duty station... 4-
Interruption within 24 hours of departure 4-
Interruption after 24 hours of departure. 4-
Emergency war operationS..cceccsccvecsess 4-

TDY with leave interrupted.....ccseeseass 4=
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II.
A.

Leave with TDY in United StateS......eee. 4= 9
Location of ship changed while on liberty..... 4- 9
Reimbursement authorized....cecevenvsacse 4= 9
When Government transportation
unavailable.........--..-.........-..-. 4— 9
Leave in connection with consecutive overseas
tOUfS....-..-..---........-.-.-....-..... 4- 9
Second tour at same StatiON.ssceccsccacss 4= 9
Delayed leaVe................-..--....... 4- 98
Return from leave to duty abroad-o.oo..onnoo-a 4-10
Presence of dependents in vicinity of
restricted overseas station...ceeecesases 4=10
Convalescent leave....cceeecsssccscscncscsnase 4=10
I1ll or injured while entitled to hostile
fire pay...oo.ccoo.ccoo.o.o-oocccoioooo”q 1
Not entitled to hostile fire pPa¥e.eeesssee 4-1
Hospitalization while on leave..vceeesssesacas 4=1
Leave due to family emergency during TDY
aSS1gNMeNnt..eesssssescescscaccncnnsnnanss 4—11
Emergency leave granted after arrival at
Ordinary leave pointooncnnoolocoloc--oc'c 4"11
Junior enlisted travel - effective date of
entitlement..............-..--....-...... 4-12
Lost records--burden of proof on claimant..... 4-12
PER DIEM ALLOWANCE
Requirement That Member be Away from Permanent
Station...-.-......-..--....-............ 4‘12
General IUIE.-----...-...........---.-........ 4-12
No per diem if TDY station within
metropolitan area of permanent
‘Station........-..........-.-..-....... 4-'2
Where city limits encompass wide area.... 4-12
Permanent station is ship and home port
changed during TDY...eeseecsccscanasccses 4=-13
Travel away from permanent station less than
10 hOUES....................--.--...-.... 4—13
No permanent station designated...c.ssesesseess 4-13
PCS changed to TDY - .further travel not .
directed..cccscecsccsscsssssscsscancsces 4=-13
Initial TDY school assignment - no
permanent station designated....c...... 4-13a
Newly enlisted airman in training........ 4=-14
Initial TDY assignment - permanent
station designated....ccseecrcrcennceaaes 414
Rule in all cases where no permanent
station designated..eceecscvscscacscscss 4=14
Several consecutive TDY assignments with
no permanent StatiON..ceccesscsnccsseces 4-14
Permanent assignment canceled while on
TDY eoecosssscsscssanssasscsanasanncaases d-14a
TDY station changed to permanent station...... 4-15
General ruleo--o--occ.ao..no-c----n---.-- 4-15
Member advised TDY assignment will become
permanent prior to his departure....... 4-15
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B.

@

Conflicting TDY and PCS orders issued
simultaneousSlycseeeesessnsnrssoncasasenaas
When per diem entitlement ceaseS.ceceseesss
Return to former permanent station on TDY.....s.
Per diem not authorized....eeeoeeesssesenns
Circumstances in which per diem may be
aidlﬂ---'.'-.-llllllIIl.l....l‘l‘lIO...O
TDY prior to reporting to new permanent
Station..'.!-..-..lllll!..t.......‘.l......
No per diem entitlement....cesvvscvcsausacs
TDY and new permanent stations in same
county and within commuting distance.....
TDY after detachment from old permanent
StatioN. . eeectasessescscesasascssssosnsesnnna
No per diem even though intervening TDY
away from permanent station.....eceesvaes
No per diem even though permanent quarters
vacated.---lll.l.lll'...ll.....l....Ill..
commuting between permanent quarters and TDY
i Station...llIl.lll.....lllll.......'..l.lll
No per diem even though transient
.quarters unavailable....ccieevcrscnsnnaee
No per diem even though TDY station
outside limits of permanent station......
No partial per diem for mealS....eseenees
Mileage allowance authorized.....ceeeuese
Mileage allowance - travel approved but
outside limits of permanent station....
Mileage allowance - travel not approved
" but permitted for member's

convenienceooc|tntoll....oooool.ll!!QOO.

Basic duty assigmment over wide geographic
- = -
General rule,..iececessscercsccnccncssnsca
Specific location within area as
permanent statioN...cececesscssasancnsns
Area with definite boundaries - half of
State-Ol".ll..‘..C.CCIII.--....CC'.C..
Basic assignment covers corps operational
- 3 o - .
Basic assignment covers entire theater
Of OperationS..ceeesecscscacnnccsssuonns
Limitation on Length O0f TDY....etescccerasscansns
Six MONth rule...ieeeeeeaccctacsccsosovesscsasnsaea
Six month assignment -~ orders amended to
Call AutyY TDY.:.eeevceecsccannnssssnsccscnansa
Multiple TDY's at same station....cccceececaanns
Extension of TDY beyond six months
authorized..seeecarscsansassnsncssssnencassvas
Failure to obtain approval of TDY extension.....
PCS vs. TDY - time limit on per dieM.i...cceceasa
Travel Time Allowable...........0citneteccccacncs
General rule..iceiesssescsssacssnnsensssnnsonsansas
Advance travel necessary to take advantage of
extension air fare....vveeiecrtccsssssssssns
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D.

Extra traveltime required to qualify for
reduced fare..eeeescesccsessscsssnscransnes
Intentional rest layOVerS.issessesccscssanesssnsa
Transoceanic flightS...civeevneeianannnen
Overnight layovers within United States..
Unnecessary advance travel prior to TDY..
Travel over .4 or more time zONeS......oss.
Need for approval of rest stoP...ceevecccen
Travel by Government autO...secceesnsosnsss
Unintended delays-lIlli‘....ll................l"
General rule use Of POV...coeecenennnonnss
Weather delays - no advance approval of
POV travel ;s cieeceansssasosccnssnonssses
Mechanical difficulties - Aero Club
alrcraft.ceecceccencessessnnnsnsanannns
Delays in obtaining port call and
Government transportatioN...ceeeesccens
Delay en rcecute due to family
emergencY------ooooooo-olooo.oooo.oooo.
Extended delays en route - avoidable or for
personal CONVenienCe......sceceececsvscsces
Sightseeing StOpPOVEr.eevseecsccsosscasossse
Use of ship when air transport
available..cceseeeesevescccccnsssanccnnass
Circuitous route...c.iveevesssssesnossssases
Amount of Per Diem Government Quarters and
MesS Available.....ceseeseesccsscsstscncccesnss
In gdeneral..ieeesvecsssnsssssssscscvssnscssnssssas
Initial training - Government provides
quarters and MealS.seesccccessasasssssses
.Survival training - member provides own
~ food and shelter..seececessvsscnsncosesos
Space travel - quarters and food provided
by Government CONtractOr....ccescsccccces
Direct Government contracts for commercial
lodgings Or MealS.ceeesessscsconnnsncanss
Air travel - quarters and food provided
by commercial airlin@....cesceccssssanrese
Private rental of Government quarters......
Use of Government VIP qUArterS...ceesscscas
Government quarters and mess unavailable
due to travel schedule.....cssscenscccenss
Determination of availability...veeereesncnnnnns
Factors for consideratioN...ccescccsccnsane
Member's erroneous belief that available
guarters inadequate...cceeseccanccscosssos
Quarters and mess available despite
contrary statement in ordersS..ccccecececes
Certificate of nonavailability revoked
after TDY completed.ceccessevscsccccsonces
Failure to make messing facilities
available...ssvsssssnassssssesassscnnnses
Where use of Government facilities may
adversely affect mission...........vc0ven
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E.

°:
G-

H,
I.

III.
A-

B.

cC.

D.

F.

Amount’ of. Per Diem - Shared Lodging..eeeecescsess
Use of Recreation Vehicle for Lodging....cseseees
Lodging with Friends or RelativeS.....iceeeeescas
Loss of Persconal Property on Temporary DutV......
ACtual EXpPenSeS..cccecasssssessssssssccccsossassnns
Unusual CirCumMStanCeS..ceevevesccscssassssnonnes

Reimbursement for meals taken between permanent

station and alrpPOrt..i.eeecesccsscsssssnccsscas

Area not designated high COSt..veeerressrsrronne

Designation of high rate area retroactively.....

TRANSEDRTATION ExPENSES...............ll...l...

Government Convevance Directed......cccevceccnnes
Government conveyance available but not used....
Transportation officer erroneously

authorizes commercial transport..ceeessssseses

Government Conveyance Not Directed....cceesesesee
Travel by commercial airline.....eceecvecececsans

Use of Government. Transportation Requests
(TR'S)----.oooooooooooono-o-nuooooooooooooooooon
Commercial transportation authorized - TR

available..civeseesnosssasososeccoaasansnannasas
When TR not available. ...t icerocesosccsssns

Use of Privately Owned Vehicles (POV).ceeieernses

When prohibited...eeececesssssessrsnencsscscscssssns
Express prohibition in orders....cceeeeeses
Group travel - commercial transportation

directed.. it iiiitiiirerecrenecsonnasenas

When POV authorized...cceeceeesssnecccccncncsnna
As advantageous to GOVErnmMeNnt....cessssceses
Permitted for member's convenience.........

Reimbursable POV eXpPeNSeS .. ccesccccscccsscssosans
Mileage allowance in lieu of actual

expenSES.........-..-.................-..
Insurance and other eXpensSeS...sccssssesese
when actual expense reimbursable...........

Travel to and from Carrier TerminalS....ceeveeeee
Mileage allowance authorized......ceceeeveencess
Not local travel - lower mileage allowance

FAb@ .. iiessesssnssnsssasasssssssssssssansansnns

Flight canceled -~ mileage and parking fees

allowed, . ..eeeeecsccsssosssnasensssssnsscncnans

Use of taxicabs and other public carriers.......

Travel to air terminal that is not a local

teminall‘l..........'ll.l.ll"...........l'..

Travel at TDY StationN..ciiiceeerterscencscsencnsns
In general..eesceeesssssesssserassssssesssssnses
Taxicab between quarters and place of duty......
POV or public carrier to duty station and

rEStAUraANt S .iceesassorasssssrsssessssscosssnccssns

Exact amounts and dates of taxi fares not

recorded-‘.'..‘..l‘ll'..ll!'!............"...

Interstation travel......cceeicenssasnnssncsasns

LOCAl travel.iieieseeessssssssssessessssssnnsnns

Special CONVEYANCES.ccesseocansscsssssensrosnncsas
Hire for extended travel....soesesssssessossosnass
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H.

J.

IVv.
A.

C.
D.
E.

F.
G.

I.
J.
K.
L.

May be authorized.......coeeevssrers0u0enss
TAXiCADS . veeueescnssssancssonsassnsacssssns
Rented commercial aircraft..sseecesscccaccss
RAero Club aircraft...cceeescccscscsccssccscansns
Constitutes. Government CONVEYANCE.:..ouvuses
Flying feeS.......................-........
Airport fees--"tie-down" feeS...cciiiviains
Aircraft destroyed - insurance........eeue.
Mechanical breakdown - return to
permanent StatioN.....cieecesvecccccccenns
No precedence over normal Government
CONVEYANCE . vsssssrnsassnsssnssassssacsane
Reimbursement - constructive travel
limit...O..-I...CO....'.CIl'lll..l".l.l.
Transoceanic. ferrieS . iesecsesecccssvssonsnanssns
Privately owned sailboat....ecceveveevercencsnae
Circuitous ROULES...csecsssvsscsrsssssrsrsecncsnan
In general...i.ciiesesosnacvesssnsasnvsssannscssnaoe
Use of foreign carrier.....cieeeeeerecceccccanses
Delivery of automobile--port selected for
personal convenienCe....cessssssesceccncccasnns
Use of foreign air carrier prohibited............
General rule.....c.viessansorsssrsnsenesscncancas
Justification certificate...ciesesvescccsosncanese
Basis for justification,....eiveevrcccccscennees
Use Of Travel AQeNCY..cecesceccsscscsssrossassans
Inadvertent USEe....vecsccsccccsasssesscsssssssans
Member with notice of prohibition.,.c.ceeececee.s
MISCELLANEOUS REIMBURSABLE EXPENSES..cccerceesnes
Quarters Rented But NOt Used..esssesccccnrensnas
Travel delayS.ieeececsscensscscscssnsossscsassanssna
Recall to permanent StatiON.iccececccseatsrscaccenas
TDY at different places - double rental
FeqUIired..iucieseesssesnnsnasscssassssscnnssasne
TDY at different places - double rental for
personal convenienCe...cisesanscssosssvsnnssns
Baggage Handling....eeesceassvssanassssacscssacsse
General rule,..iiseersnscoassssssscsssasssacansnne
Failure to itemize reimbursable amounts.........
EXCesSS Daggage.ceseesssscecsonssssassosscccnsnsns
Baggage lost. or sStoleN....ceessssevecrsosossnoans
Airport TaAX@S..eeeeevsessseracnsnssvsnsoccnsnosns
Traveler's CheCKS . ieevecceesssssssssassascanssnas
PaSSPOY S e seanecsanasssesassssssansessssscsnnsaans
No travel performed.eeeececeesorracassssancncasanass
Extra travel to obtain passport......ecceieeass
Ice for Cooling Water...eeesesassassesccsscnccns
Dependents' Expenses - Award Ceremonies.........
Telephone Charges, Athletic Equipment,
Banquets, Entertainment, Alcoholic
BeveragdeS, BLC..vieretscstcssssssssnsstecannsen
Costs of Babysitting and Gasoline....cceveeceens
Trip Cancellation INSUraNCe.ceeessevressrsssssses
Laundry EXpPenSeS...cecccecccsecssssscesnssenasos
Animal Quarantine Fee.siceesscocsscsssnnecsscnns
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M. Telephones — Change of Permanent Quarters........ 4-45
Reconnection ChargesS....cceeseesvecsssssssacesscs 4=45
Relocation of telephone for temporary period.... 4-45
Government-procured ServiCe...esveesscceceseccs. 4-45a

V. SPECIAL CATEGORIES AND CIRCUMSTANCES.:sveecsssas. 4-46 .

A. Reserve, and National Guard, and Retired

Members on Active DUtY....eeeveescccscacassasns 4=46
Reservists on active duty - length of
active duty period...veeeeeensscsccscasanssess 4-46
Per diem allowed if tour of duty less
than 20 weekS.usviiveeeassnssccsssnsenses 4-46
Per diem not allowable if tour of duty '
more than 20 weeKS....eoeveessessssssnans 4-46 .
Tour of duty extended beyond 20 week
period....-.................-............-4—46
Two tours of duty exceeding 20 weeks, at
same location, with 1-day break in '
SerVice.....---...........---............ 4“46
Two tours of duty exceeding 20 weeks, at
different locations, with break in
BOIrVICe . it eeescessncasssssssscsssssssace 4-47
Tour of duty exceeds 20 weeks solely due _ :
to holiday schedule..iieeceecesssssssseaes. 4~47
Availability of Govermment quarters and mess.... 4-47
General rules if quarters and mess o
available...iieiieenteesisnscncsccccacass 4-47
"Residual" per diem if quarters and mess .=
available....cccceecenieacsnnnsnosnessees. 4-48
Per diem if guarters and mess unavailable.. 4-48
Per diem allowable if member lodged in .
nonappropriated fund facilitVesseevesens. 4-48
Per diem not reduced due to receipt of
quarters allowanCe....ceeeeecessssesesrsass- 448
Reservist's home located at or near duty
Station................-.-.......-............ 4_49
Mileage allowance prohibited for '
cOMMULing eXpPenSeS..cceesesscasasarsrenss 4—49
Per diem prohibited where member
COMMUEES.enssessesssssosscsssasnnsansanss 4-49
TDY performance by reservist near place
from which called to active dutV..ieeeosee.. 4-49
Inactive duty training immediately before or
after active duty period.....eeeeecescvcsecces 4=50
Reimbursement for miscellaneous expenses if
reservist entitled to per dieM...seesesecasaecas 4=50
Reservists serving on active duty without pay... 4-50
Per diem not authorized....cceeessssscacesaas 4=50
Reimbursement on actual expense basis .
nOt authorized....-.............---.-.yq- 4_51
Reservists hospitalized for injury or disease S
incurred in line of Auty...ceeeccssssevssensas 4=51
Retired personnel ordered to active duty........ 4-51
Travel for medical examinatioN....eccecesvesses.. 4-52
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Reservist on indefinite active duty voluntarily
relieved from and immediately recalled to
active duty..ioeeneneerenreccccccnseassnnssnsns 4-52
Reservist travel on ordinary leave....ssecaessee 4=52
B. Cadets and Midshipmen of the Service Academies
and ROTC MemMbersS....ceeeesssessseacssncscssssesse 4-52
Cadets and midshipmen...cveeesessrsseesasscsansss 4=52
Travel of dependent spouse acquired upon
COMMIiSSionNing,....eeecesssnscevoessanceess 4-52
Cadets whose parents are members of
uniformed serviceS...ccceecsccscccessssss 4-53
Temporary duty allowanCeS...cesssacccesssesas 4-53
Rejected. candidates for admission.......... 4-53
Cadets suspended but later reinstated...... 4-53
Reserve Officers' Training Corps (ROTC)..veesses 4-54
ROTC members do not have same per diem
entitlements as cadets and midshipmen.... 4-54
ROTC members not authorized per diem as
enlisted Reserve members.....escsaseseess 4-54
ROTC members performing recruiting duties.. 4-54
ROTC members participating in rifle and .
pistol team MatCcheS...ieessrsessnccccssnes 4=54
ROTC members - actual and necessary
expenses authorized....eceveneassssssssea 4-55
C. Applicants for the Uniformed Services......se.... 4=-55
Failure of responsible officials to provide
transportation from place of enlistment to
first duty station.....ceeeessssacsasosecaannn 4=55
Minority enlistmentsS.,...cccoveevesessnvsnasnsse 4-55
Enlistments of insane persONS.....cccssssc0asssse0 4-56
voluntary travel to place of enlistment......... 4-56
D. Recruiting Duty--EXtra EXpPensSeS..ecceccsssacsesss 4=56
Automobile eXpPENSeS...ceeesesssssssscessssoncsssnss 4=56
MealS..cieeuisneososuesscscsasesssssansssssnasasss 4=57
E. Group Travel....ccececccsccsessocsoscossssssnnsssssas 4=57
In general - NOo per diemM..ccvensraannssssvsssnnas 4=57
Erroneous designation in ordersS.cceeesvcccesssas 4=57
Individual travel not authorized in orders...... 4-58
Orders retroactively amended to authorize
individual travel.....cccceeeeevascccsnccessss 4-58
F. Participation in ManeuverS.....:ssscceess2scceees 4=-58
General rule - No per diemM.....vr0ecs0ss0.. 4-58
Exception to general rul€..veceececcceaeasass 4=-58a
Fire fighting..cieesesescsceanssnnascansssas 4-58
Orders designationN.....eeceeenescsssnvecsscenssss 4=59
Designation reevaluatioN..iiseeesssssasnsse 4=-59
Designation clearly erroneduS.....sesssases 4-59
Maneuvers at "installation of the uniformed
SEEVICES " ittt teereavennsssssssasssansnassasrss 4=59
In geNeral.iusseeesasssscsosnnssssnscssasssss 4-59
Must be active installation......veveecess. 4-59
Certification contrary to fact....eivveeee. 4-60
Advance and post maneuver dutieS....cveseceseee. 4-60
G. Duty Abcard Common Carri€rS...c.cscessssssscseses =60
i

c—-28




Passenger cars owned or leased by United
StateS.........--..............o...--.....-... 4-60
Military cars attached .to civilian passenger
or freight trains.....ceeeeeesacssssnnscoceess 4-61
Member performing duty as conductor on
military train..ieseeeescccsssssassssonssannve 4=61
Military train conductor off duty on
return trip.icieeecececccceconascssssesssssssnsensees 4-61
H. Members of Air Transport SquadrOnNS..ceecsscsesssvs 4=61
Certification of unit commander in lieu of
Written ordersS...ccveessvescscsssccssvesssesaas 4-61
Miscellaneous expenses and travel between
home and permanent duty station....eeseesssas. 4-61
Entitlement dependent upon organization
function rather than name or designation...... 4-62
. I- TDY AbOard VESSElS..................-...-.....-.- 4-62
"Vessel” defined..c.ceicvsvsnsesronssasansassassr, 4-62
'Mothballed ship--ooocco-a.nn-uooooo-----o.o 4-62
BarraCkS Ship.uu-ooooo-.oo--------n--n---.o 4_62
Nonself - propelled service craft.......... 4-63
No sea duty pay if per diem allowed for
service on nonvessel,..ceeescctssscccesa.s 4-63
"Government” vessel defined....iieiiersnrsensnss 4-63
Government-owned ship chartered by
private CONCerN...ccececscvsvsssosnssenss 4-63
Ship being transferred to foreign
 gOVEINMENtS...eeeesssonsssosnsessssscscars 4-63
Allied ShiPissesssesssnssssnscccsescsscssss 4-64
Availability of quarters and mMeSS..ceeesesesssss 4-64
Standard food unavailable...icseeeeceenssse 4-64
Orders direct "Temporary Duty Afloat"
but actual duty is ashore......ceeceeee.. 4-64
Assignment to flagship-duty with ashore
staff, no additional subsistence
COStS...........-..-...-............-.... 4_65
J. Ship Undergoing Overhaul at Place Other than
HOME POTE..cevevesesesassssonssosscsssnssssssas 4-65
Ship being decommissioned for loan to
foreign government i .ceceesscacocssessnscecases 4—65
Change of home port during overhaul.....¢esses.. 4-65
K. Courier, Escort, and Guard DUtY.esvesssassssssees 4=65
COUrlerS.uurissssssesossossosasasnssasssassocnsenas 4=65
Travel between residence, duty station
and terminalsS..seecesesssccsccscsvsacseas 4-65
Where courier supplies own rations and
sleeping equipment...ceaoecscscecvscscse.. 4-66
Escorts of members' dependentS....ceececeesccss. 4-66
As travel on public businesS....cecceu0cee.. 4-66
Member  acting as escort of his own
dependents...............-.....--.......- 4_66
Dependent acting as escort of another
dependent.cescssncsssssssessossesrnsacease 4=67
Failure to secure competent orders in
AAVANCE . et estsssvtsssssossssssssncccsseces 4—67
Escorts of deceased members....ccccevecccncnsass 4-67
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L.

M.

N-

Duty performed entirely within corporate
limits of permanent duty station,........
More than one attendant for one
deceased MeMPer..ssesenncssacsosconnonses
Guards for pPrisonersS.....cceeescctcsencscccennes
Travel in Connection With Disciplinary
or Judicial ACtioN...iviceesnsssvacscsscncscnnns
Witnesses.lli.IlIIll....l.l.....ll.'l.‘..l'l.l.-
Member appearing as Government
witness not by reason of
military statuUS..eeeescevencenrsncacnssane
Same - agency responsible for reim-
bursement of travel eXxpensSeS.,..cceesesses
Member appearing as witness in state
criminal proceeding....ecevesccesrnncnsns
Distinction between member's appearance
as Government witness and potential
accused at court-martial..,..coceccssaace
Appearance as witness before foreign
courts-.--....--...l..----.c-............
Member's travel in connection with disci-
plinary action against him...eevceccoscocoasss
Travel to. attend pretrial investigation....
Where member is cleared of all charges.....
Where immunity from prosecution is
granted in return for giving of
evVidenCe. s ciieiirrvesannsrasccassctacasvoanns
Where member is found guilty...ececeesonnvs
Travel to appear as accused before
foreign COUrt..eeecsenascsassnsscsccccsnns
Return of absentees, stragglers, or other
members without funds.....sevecrssrccsvevsonaas
AWOL Member.scsseecsssonscscncscccesccsosnses
Member on ordinary or emergency leave
orders without funds.....veveencosescanss
Discharge under other than honorable
CONAitioNnS, . ceeceieesrnascansscssssssensscnsos
Distinction between former members
released from civilian prisons and
from military confinement facilities.....
No confinement involved - discharge
subsequently upgraded.....c.ceecenscocanae
Transportation home pending appellate
review.......................-......-.--;
PriSONerS....iceetecscsnsssansnscsnsnscnnnsonsss
Former members erroneously apprehended.....
Release from military as opposed to
civilian confinement...cceisesesecssnnnne
Members paroled and restored to duty.......
Members on Temporary Disability Retired List.....
Residence and hospital located in same city.....
Travel to appear before Physical Evaluation

Board..........‘..l.l..............l.llll"l"._'

Hospital Patients.....cciieeeeeesscceccssonscoces
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0.

P.

.'Q.

vI.

A-

B.

General rule - no per dieM.iveicececsscnsncessscnss
Type of transfer PCS vS. TDY.esvesovoncnanannnase
Members on Duty with Other Departments or
Age“ciéSiidi.ioiooi-QCOOUQQQa-o-o-o--'-o.-o--o
No entitlement to same allowances as civilian
employees...........l..lll..l..‘.l...l........
No entitlement to more.than ordinary military
AllOWaNCed.ivsasesensnsssrssacascsesossannnnes
Source of travel funds....cicvsevcvscsscsns
RECOUPmeﬂt’Of'Overpayments...¢.....;............
Special Per Diem Outside United StateS....eceeess
Approval Subsequent to TDY........l..'l'l'l'l'l.
Duration Of entitlement.'......l.’..'.‘.......lll..
Separation and Retirement....ccseccecsscsccscsasns
Rate er traV815J;;..;;;.f..,f..........;.......
Delayed and circuitous travel home upon
discharge....l....l.l...l...l...‘.‘.....‘t....
Travel upon separation paid by civilian
employer.......l.....l..l...l...‘...'.l...l...
Travel to home of selection upon retirement
failure to establlsh -residence within

Visit to 1ntended reSLdence within one year
Travel for purpose other than to establish
a residence...cisvessnssrssarcsssctcsnnns
Extending ‘the one year limit...ccceevensnes
Travel to home of. selection-extension of
eligibilipyiperiod;.........-.......----......
"Retired members not entitled to travel to home
of selection - allowance or -travel to home
"Of FeCOrd..ecucueunesnnesescsvsssssscssssnnnsss
Retired member called -to active -duty - travel
to home of selection on subseéquent retire-
mentooocc-c.ool-ooo.o.--‘tt..qoococooo;oooooo-
Home of selection must be bona fide
resldence.--‘--l...t..t...ll......."ob-.l....
Travel from-overseas for retirement
process.ing_‘..l.‘.I..l......‘.I......“Ol.......
Per diem at processing station..iceececssscccases
Home of selection OVersS@aAS...cscescccasssssnscse
Commissioned officers, Public Health Service
failure to complete term of -service......ce...
LOCAL TRAVEL----------o-ocococolil--ooo-o-oooo.p
sttlnctxon Between Local and Nonlocal Travel....
Member in travel status ineligible to claim
local traveliseeeserssscansssoscecsscssssnnssccs
PermlsSLble area of local travel..cceveccesaccoss
Travel to carrier terminal not local travel.....
Mileage allowance at higher rate for local
travel....IIOO.....II..l.......‘..........'...
No per diem for local-travel....eeeceecosoessans
Local Travel Performed At A
Temporary Paty- St&thﬂ.---adab-h-.----.-.---o-
Reimbursement authorized..icsceestcscesssscecces
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Mileage allowance in commuting between home

and temporary duty StatioN..c.eceeseceseeacccess 4-80

C. Travel Between Residence and Permanent Duty oo

Statlon...---..----...-....-....-........--... 4“80
No reimbursement for normal travel between =

home and place of dUtY.ceveeeervrvencocscsannsee 4-80
No reimbursement for normal travel between

government quarters and duty locationN......... 4-80
Taxicab between home and place of duty out-

side regular duty hours....................... 4-81
‘No mileage allowance for automobile travel

between home and place of duty outside

normal duty hours......;........;,.J,......;.. 4-81
No reimbursement for taxi fare incurred due

to automobile breakdown...eeesceseneccsnsssess 4-82

CHAPTER 5-~DEPENDENTS' TRAVEL AND TRANSPORTATION
ALLOWANCES -

I. BASIC ENTITLEMENT RULES..eevceaveicsssescsssosass 5-
A, Entitlement Personal To Member.......eceoveevesess 5-
’ Dependent S Travel.occc-.-.oos.-.-..n-o.-ooo-noo 5-
Travel of ex-spouse after divorce...eeeeese 5-
Transportation of household goodsS.s.ieeveceecaes 5=
Before gaining status as "member®.....cc00. 5-
Member's entitlement after divorce..eeeese. 5-
Same-former spouse alsc a MmeMber....ceeeeee 5-
Bo Exc1u510n Of Certaln Members.-..-.-.............. 5-
Lower enlisted grades........................... 5-
Eligibility acquired after effective
date Of Orders....--.-.....‘...-...-..... 5‘
Effect Of reenliStment.eeececsescanasesases 5=
Member reduced in grade.................... 5=
Effect Of Comm15510nlng..........-......... 5-
Aviation cadet - ineligible grade....eseess 5-
Aviation cadet - eligible Gra3€..esccesacas 5=
Promotion to eligible grade while overseas. 5-
PCS orders cancelled and pay grade reduced
. after traveldo;IDIUC...“..Q..........I.. 5—
Junior enlisted travel -~ effective date
Of éntitlement.........;.....--...--o.... S-_
Cadets and midShipmen......-....--.............- 5-
Dependents acquired at academy upon f
CommiSSioning.....{......--.....;.J.-.-.- 5-
Dependent acquired-after date travel from
academy reqUIred....-.............--..-.. 5-
Dependent acgquired while on temporary
duty after commlSSIOnlng.'o-..o---oocqooo 5=
Members on active 'duty for instruction....eesee.. 5-
Reservists in basic training...cseseessecsessses 5=
C. 1Issuance of Orders Requirement....sseecceccsscsss 5=
'~ Pravel without OrdersS...cceescessssccsscssssasee 5=
LOSS Of travel Orders.....---....-.......J...f.. 5-
Travel prior tO Orders....---.....-...-..—...... 5-
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D.

E.

Before PCS orders issU€d..ecicvescnvennarasns
After notification before orders issued....
cost incurred in contemplation of orders
Never 1iSSuUeG..svesesoscsccssanascnsaccesase
Starts before; completed after orders
iSSUEd-..'..---..g.--............-..o-...
Prior to release OrderS...ceceessscvosscsca
Prior to release due to nonselection for
promotlon............................-...
Prior to placement on TDRL....cieseeacasnen
~Intent to change home port - ship
overhaul scheduled..c..ecvivsececnnsnsraa
Temporary duty orders (see also III. B.):vssesso
General rule.-..llIQ...I..'.Ill.......‘ﬂ'..
Temporary duty changed to permanent........
Modification, cancellation, revocation of
OO S e sesvnneoacsnsssassnsssonconansonssssss
Temporary station made permanent.......se..
Change of permanent statioN.i.v.iecececcces
Preparatory expenses, order cancelled......
amendment or revocation of retirement
orders...................................
Administrative error in orders.......ceeee.
Need to show error of material fact...eeccse
~ Ship overhaul cancelled....cuveeeeccovanesns
Travel Performance Requirement.....ceeessscessnns
pursuant to member's ordered travel....veocecses
Within corporate limits of duty station.........
PCS within corporate limitS..civeeevcansaas
Change in duty assignment -~ same 7
Station.,....J.--..--..-9-......--...-...
Change in duty assignment =~ unusual
CircumsStanCeS.scesrescessossscssssscnsoans
Change in residence for personal
CONVeNnience,. . .. .oeeessssssssassscsnansnss
Delay in perfOrmMance...csvsecsssveasssenssssnsnne
After second PCS.iveacsssovonccsanssnnernens
More than two years after orders........ec..
Delayed returns tO U.S. .cuviesenvsnsssaans
After travel restrictions removed....ceec..
Overseas Travel - Special RuleS.....evceancvaress
Dependents not with member......cvveeencvesnceas
Member overseas without dependentS.....s...
Promotion to eligible grade...c.cveessevceas
Concurrent travel authorized after
Member travelS..ciesescessrsstscscsnssasnvosns
Modification of OrdersS...cievecesssssrassns
Overseas on Short tour...o{...-...b.......----.-
Unexpired tour less than tour length.......
‘Less than 12 months of tour remaining......
Dependent acquired OVErS€AS...ssesecccsssss
Approval of presence by commander.:...cecassesess
Travel tO U.Sieecrvsnoresesssassacensnssnsas
Travel Within U.S. ..ICIOCCl..‘.‘ﬂ.l‘.llll_’..
Designated location travel...ecesiacesascosscoas
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H.

II(

A. .

il

From U.S. designated location to
over:seasl...‘l-.._......l...............‘l
To location in U.S., certified as
bona fide residence......voevevticnracans
Dependents visiting member when PCS
OrderS lssuedo..---.oo.fc--ooccﬂooec-ooco
Sea Duty - Special RUl@S.ceeeccccesccsocccceonans
Dependent travel authorized when sea duty is
determined "arduOuUS™ . .eecescvrrssrssrssessenanss
Change in home port de51gnat10n.................
Qualifications as dependentS.....eccceeeses
Dependent travel authorlzed................
Transfer between ShipPS.eeeeocesrosessscoscncnsss
Home port same, different home yard........
Separatlon Under Less Than Honorable =
Condltlons....................................
Dishonorable dlscharge..........................
Separation or confinement OVerSeaS.sscesrrsavans
Separation in the U,8. .ieeeeieccrencccescctonse
Reenlistment At Home Of RECOTO..ccceeesccasenncan
DEPENDENTS, HOUSEHOLD GOODS, MOBILE HOME, POV
REQUIREMENTS..................................
Status As Dependent..............................

Smuse‘...I....Q‘....C..Q.....I.-...‘-'....Q..O-

Male or female member.......eeeccescccsncns

Common 1aw smuse...lD.’.-...’-.l..-._.'._.tt."".
PrOXY MArriage...ceeeesssscscesosascssansass
~ Remarriage after foreign divorce...........
Marriage after orders issued.....c.eceveens
Marriage before travel requlred............
Return from overseas after divorce.........
After acquired SPOUSE...vesesesssioscsnssas
SeparatiOﬁ Of SpOUS@...y..g-i....{}..;.....
Parents.-..................--...-.g..d}J..-.....
" Member of household requirement......eceeee
" Financial dependency requirement..........
Transportation as related to dislocation
allowance................................
Children - StatuS.-.............................
Adopted children generally.................
‘Adopted child not supported by member......
Illegitimate Child....ceieeceioeonnnnvocones
Stepchildren not supported by member.......
Stepchildren - outside contributions to
support....................,.............
Minor child previously married...i..ceece..
Child in uniformed serviceS..iieseassscesss
Child a cadet or mldsh1pman................
Chlld wrn after orders.-ll....."...‘.....
Legal custody questlons...........;........
Member granted retroactive temporary
CUSEOAY . i essensssssssaaancrasnsnasceninsse
Custody on date of assignment.,.....cccc0eee
Children - age’ 11m1tat1ons......................

Majority attained while ‘stationed overseas.
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B.

Majority attained in the United States.....
After acquired dependent attaining
Majority OVersS€aS..vieeseccecscscnccnnnne
21st birthday during travel....eeecscecesas
Children remaining overseas after
reassignment..ceeseesssccscoscssssassenes
Household Goods, Personal EffectS..cecicecaccasnes

Goods included.....iceececeacssecnccnsnnnnaccnan

‘General limitation.....cevececnccccncanenns
Exclusions - boats etC. .ivivvveescscnansncs
Animals..illl......-l‘--.‘.".l'.....‘..CO"
Personal baggage...ceessassssssssscssssssss
after acquired goods - replacement
itemS.'--.-I-.CI.......-...C‘.D..-l--...-
Weight limitationSll..-.-..-I.IIlIl.....'....I..
Weight determination primarily
administrative matter....cveeevvnnccceens
Rebuttal of weight certificateS...ceeseseses
Weight of subsequent move not acceptable...
Additional weight for professional
goods.....U.ll.l..........l.III.........‘C
Additional weight for necessary
furnishings acquired overseasS....cceessss
Increase after retirement....veacescnccecae
Effect of promotion..ceeceieeresvecevencnnes
Shipment before promotion...ceviievececsccss
Liability for excess weight.....cvieereecencaans
PCS orders rescinded.seeeescseveerscscsanse
Erronecus advice as to entitlement.........
Excess baggage shipped by mistake...ccecese
Member does own packing....cececesccceasscs
Goods not reweighed...eeeesesessssnccaccena
No advance notice of excess weight.........
Audit on excess weight...ceevesearescscssass
Orders requirementS..cieeevesocsceassosscsscnsns
No orders issSu€d...ssessesnacsassscsnsccess
Shipment prior to orders - military
NeCeSSitY.eeeseeasessccsnccssssannnccncss
Shipment. prior to orders - evidence of
shipment...cciieieessneosasssceonsncensos
Shipment prior to orders-personal reasons,.
Shipment prior to orders-family emergency..
Changed Orders....cceeecscescnsceccacsnssccasca
No change of station involved......ceeevcescoacse
Involuntary extension of assignment........
Private quarters declared unfit.....e0eeese
Ship to ship PCS at same home port.........
- Move into Government controlled housing....
Shipment of personal effects - unusual
CilrcumStanCeS..csseessvvonsccssanncasscssse
Reimbursement for self MOVES.....cieennssnanssns
Use of commercial transportatioN.....cee...
Advance of funds....eeecvescscstcccsccnccna
Personal labor nonreimbursable....ccecceeese
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"Do-~it-yourself" mMove....eeveevsnccscssnsannsass 5=30
Weight certificates required...cceveeeveees 5-30
Failure to follow procedureS..cescervescscess 5=30
Use of privately owned station wagon and

trailer.--.......... ----- TR R R E R EEEE Y] 5_30
Use of borrowed vehicle.....eeveccesesssess 3=30a
No change in duty statiON.ssescccevsasseae. 5=30a

Nontemporary Storage..luﬂtl.lll..........ll.ll.. 5—31
Assigned to isolated station in U.S. .,..... 5-31
Assignment requiring some offshore duty.... 5-31
During. extended temporary AutV.....essesses 5=31
During temporary duty pending transfer

to Fleet ReSErVEe...cisesscnscsssssccsnsss 5-31
Tours of duty overseas extended......eces.. 5-32
Extension of storage - missing persons..... 5-32
Storage in private facilitieS...eoveeeneses 5-32
Replacement itemS..ceccescoccscnsoscensanss 3=32
Removal from storage prior to orders....... 5-33
Removal from storage after divorce..,....... 5-33

Temporary Storage....................---........ 5_33
Not authorized in excess of 180 days....... 5-33
Need for administrative approval at

deStinatiOﬂ............--.....--..o..-... 5“33
No entitlement for intracity drayage....... 5-34
Misshipment after expiration of entitlement 5-34

Co MObile HomeS.-....-........---................... 5-34

Status as mobile hOME...csevaccacsvstssacsasecsss 3-34

Railroad CAY t s s s s s s s s s s s nsasssenenessssassnsssnsnas 5-34

HOUSEboat.......--.........-.-- ------ RN 5-34

Election of mobile home transportation.......... 5-34
Delivery impossible due to breakdown....... 5-34a
Change of.orders after goods shipped....... 5-35

Advance paymentS....ceescescssesscossccssssassacs 3=35

Missing personS.....eceeecees cesrsescssssscsscnss 53=35

Relocation at permanent station.....esccecceeese 5-35
Trailer court declared off limits.....ve0.. 5=35
Payment of telephone charges....ssveeessvse 5=36
Telephone charges - retroactive effect..... 5-36

D. Privately Owned Vehicles...... ceseesacrsasensanss 5=36

Incident to injury or illnesS...ccesescscesscese 5-36

Incident tc overseas assignment.,..... tresansunns 5-36
Transfer to restricted station......esseee. 5-36
To other than new stationN...ceeeesccceesess 537
In advance of . OrderS..ccssecsccscasscsscase 5-37
orders amended, revoked or modified........ 5-37

Leased vehicle.ssseseosseosesecssesnsscssenseneeaes 5=38

Mode Of shipment....eececesctesssssssssassnsecsss 5=38
Air carrier....... cesessasersaserssscssasses 5—38
Land transportatioN,...ceeecesccesscsssannes 5=38
Water - rail servicCe....ssssssceecssnsnsses 5-38

Ferry fAreS..cceessassesssonnasssssssassvssscsss 5-38
Transoceanic ferry - English channel,...... 5-38
AlaSka ferry SYStem...-.........--.p....-.. 5—39
Newfoundland ferry............ sesrances esse 5=39
Where mileage is paid.scevsevecscsssnnssssss 3-39
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III.
A,

C.

D.

Passenger charge included....cvercnnncennes
Cost reimburselnent..C.Il.l........r.....l-........
Government shipment requirement......ceeses
Government erroneously refuses to ship.....
Government delays shipment..ceececeecesanaes
Replacement vehicle overseasS...eseescesvensne
REIMBURSEMENTS AND LIMITATIONS..ccssssacsssases
Denial of Travel To Dependents Otherwise
Qualified.._....ll,Il..l...--.........l..l.l.l!l
Dependent on active Quty...veeecesescsncnsasones
Cadet or midshipman.ecceeecetacccesssncccnes
Member on exXcessS leavVe..cececcssvscsocrsssnns
Dependent receiving Government travel as
Civilian.Clll.!.’l-.....illD!!CQ,D...OI...-....
Member entitled to military and civilian
transportation...c.eeasscessssssscssooscascane
Travel by foreign vessel or airplane.....v.sccess
Transportation provided by foreign govern-
ment....-....-..-.....--....-=-..-.........-..-
Free travel available - travel by POV......
Travel by railrcad operated by U.S5. .icenee
Travel paid by employer on retirement...........
No permanent residence established.....c.ecccane
Pleasure trip Oor viSit..veecesecssenacacses
College students' travel overseas for
vacation period..ciccessvccsoscctscncones
Personal CONvenienCe....cceesesesssssssosnne
To shipyard after change in home port
notificationooc_cc-ncoou-as..o-.to.---..--
Travel to attend SChOOl..ceeesvavasosessescscase
Travel in advance of PCS orders..ccccececese
Travel after PCS OrderS...scececccecsccsasns
Transportation for schooling...cieencevesas
Temporary Duty Involved.....ccoeecccacsccscnccses
Prior to reporting to permanent station.........
Prior to reporting to first permanent
Station.l....-C..li.lllll................
Prior to permanent change of station.......
PCS after TDY for humanitarian reasons.....
Prior to release.....veerssassanccvscsassnncnssas
Transfer pending appellate review....ccsess
Transfer for separation processing.........
Away from permanent statioOn...ceseesececenccesas
Instruction of less than 20 weekS..veevsass
Bona fide extension of temporary duty......
Travel to awards ceremonieS....ccesceecesse
Prior to overseas transfer....eeeceeeccecssscces
Training duty and overseas assigmment......
En route to overseas assignment..c.ccececesss
Change to with dependent tour overseaS.....
Alternate Origin On Destination...ssccvcececccess
Limited to travel between old and new station...
From temporary station to new station......cs.ue.
Modes Of TransportationN.eeecececssccsessceossnsns
Transoceanic ferry...ceeseeeeccccccccsscasscsnsns
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E.

Iv.

B.

C.

Air travel using special military leave fare....
Mixed mOdeS-m.m.m.1.....--.-.-...--.............
Travel by POV and air...cccceeciirnnnsnsanae
Use of different modes by some
dependentS.ciceosccssssessecsrecssssnssnca
Government transportation,....ceeeeceosccccassnas
Available Government transportation
NOt USeA..evcscesnsncsoncnsccnossnsssnsnan
To place of retirement overseaS..eceeecccess
Comparative cost when commercial means
USEdq.....'---.----.--.--..--....-......-o
Fear of air travel......cceeveieccnncennnns
MiscellaneOus EXpPeNSEeS..sccasssssstttosnnsssnnsos
PiPS e teesnsenoesaccescscsnssssssssssssonssnsssssas
Animal guarantine ChargeS..cececserssnssssscsacoss
Advance travel allowanCeS...iesesernssssscsccecs
AUTHORIZATION UNDER UNUSUAL CIRCUMSTANCES..¢eaese
Travel When Orders Are Not Issu€...cecccccsscses
Travel in unusual or emergency circumstances....
Travel authOl‘.‘iZEd.i..-.----.--...-------.-.
Travel not authorized....ieeeevcenceccccnns
After alert for overseas transfer......cs..
After extension of short-term PCS
aSSignment......o...'.......-..........-..
Prolonged deployment of ships.i..cvivieeeens
Shipment of personal baggage.ce.cecsescesvssns
Bvacuation from overseas pPOSt.sessscevscecscncas
Applicable outside U.S. ..iiieeirnccnncnncns
Travel delay due to unrest overseaS....esss
Early return from OVerSeaS.ciecessssnasnsscssosas
Return in the national interest.......ccees
FOr personal reasSOnNS...ccicesvvinsssasassssce
Dependents travel without orders not
authorized.-..l.-............-..O......O.
Financial or marital difficulties.....eeees
School facilities lacking...ceieevesesacnes
Lack of employment fOr SpPOUSE...essevcsnans
Upon induction or enlistment of
dependentS. .. seensnssnrssrascrasscsscsscsns
Misconduct of dependentS...cceveececcccssse
Death Or Missing StatUS..seessccscscsscsscesnnssna
Member missing or dead....ceveeresestectsacssannns
Evacuation necessary when member is
MiSSINg.ieeeeeeeeccacocessscnnscsnncansone
, Upon death of member...vieevecccececnnnnsea
Hospitalization and Medical Treatment........ce..
Member injured or ill...eececccncscncsnnssnssasnaa
Member on active duty..ceieeeerncececcennnea
Member not on active dAuty..svccvesecccennosns
Travel and transportation after hospita-
lization........................-..o......
Prolonged treatment of member.......cceeeee
Expenses of civilian attendant,......ce0eee
Medical care for dependent....ceeccssscssscnccscs
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Illness and death of dependent......cocveeue
Patient's travel exXpPenNSeS...cccocevscevrcecs
Travel as outpatient....c.ecveccvecesssesnes
Medical examinations for passSpOrt...seececes
rodging and subsistence expense not
payable..-..ll"l...-..-.'-.."ll.....-‘.
Travel home after hospitalization..........
Expenses of civilian attendant ~ orders
requirement ., cceeeseascsesacssessansansnse
Same ~ meals and lodging at hospital.......

CHAPTER 6-—-PAYMENT ON SEPARATION OR DEATH

I.
A.

SEPARATION PAYMENTS .. cesssssceorcencennsnoncsnnsaa
Accrued Leave PaY.eseecsesassscosssscsssscssensans
When and how payable.,..sccetecesoccscsasssanas
Untimely claim for payment of accrued
leave for military service during
World War II........'..Clll...-..-t....--
Combination of cash settlement and
carryover of leave prohibited.....c.s0040
Carryover of minus leave balance
prohibit&d..-.-.....-......-......-..'-..-
Unused leave at time of retirement - use
for longevity purposes prohibited........
Retired member retained on active duty
without break in service.....ecevensecoses
commissioned officer reverting to
warrant officer...ceesssccsresccssnsnnces
Army Reserve officer voluntarily relieved
from active duty and then voluntarily
recalled without a break in service......
Public Health Service officers...cececceccs
accrued leave at time of enlistment
eXtenSioNn, . ueeecescersacsccocsssasssscnsas
Members in missing statuS...c.eeeeecsacsncas
Accrued leave in excess of 60 days at
retirement Oor death..veeceesectcnanccncann
Computation of payment,...ccveeccsccssccescsanas
Station allowances and variable housing
alloWancCe. .o eeceeessnasnsssrssencsncsnss
Basic allowances for subsistence (BAS)
and for quarters (BADQ).eseesssrasssaneson
Additional pay for retention on vessel
in foreign waters........ll..l...........
Enhanced pay for members holding
special positionS..cesecsesscerscssansnscs
Additional pay of permanent professors
at United States Air Force AcademY.......
Erroneous payment for accrued leave....cecesccss
Record correction - restored to active
duty....ll.i...........-......IIDII.CI..l
Record correction - restored to active
duty ~ waiver of erroneous paymentS......
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Ef fect of disciplinary or adverse
administrative AaCctionN. . issescenstsansssnnsnns
Court-martial sentence which includes
forfeiture of pay and allowanceS...eecesee
Leave pending review of Court Martial
Sentence...-....'C.................l....l
Court-martial set aside and member
restored to all right8...ccccecevsccscscs
Records corrected to show honorable
discharge but not to delete court-martial
pay forfeiture...-.....-....---..........
Records corrected to rescind court-martial
sentence but not to show active duty
statuS...Cl'..-................I......I'I
vpgrade of discharge - effect on pay
gradellll.l.‘C..III...C.'_‘.I.....C..I.‘V..
Upgrade of discharge - documentation
required to substantiate payment for
leave.....o...-o.--....---..-......-.a..-
Upgrade of discharge - leave records lost
or destroyed...I...l'l....!"lCC..‘-...'.
Reserve members-..dccl.-...ﬂiﬂﬂU-...C-.---..-I.'
Leave accrual under separate training
orders...‘....l..Il'll.l..ll.l....'......
Member recalled to active duty with no
actual break in service...vceesceesvssanes
Member injured - leave accrual while
hospitalized...veeiieeeeancnscsasennansan
Member injured - extends duty tour and
performs limited service....scceiceacanes
B. Readjustment Pay..cecuveccencssssrssasnsascasssssaa
Repealed in 1981....ICICIl.‘.'l.ll....l....ll...
Service which determines eligibility for and
amount of readjustment PaYy...svsesvsssservanns
Temporary disability retirement with
oversyears servicecco.....-....--..‘-I.
More than 4-1/2 years but less than 5
full years of service....vieecseesvsnenne
Period of active duty in different
SerViCesS ., uicuintccracscansscansssessnsnan
Combination of Regular and Reserve
SE'!'Vice....--..-....-...--.'....-.........
combination of enlisted and officer
ServicellQllllll....‘l..ll."l..‘....'...
Active duty for training periods....cceeeas
Exclusion of periods for which other
severance type pay received...eccessssesss
Periods of absence without leave, etc. ....
Requirement that members be released and that
release be involuntary-.....................-Q
Retained on active duty for physical
evaluation.ceeeeescosacacsccsrsssnssnasnna
Retained on active duty at member's
request.'ilcCCOCCOQCICC.“..'.I..‘l.l.-..‘.
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cC.

Release cancelled...iseecescecessesnssssnnna
Separated but subsequently enlisted........
Dual officer and enlisted statuS...eeccecss
Release after making unconditional offer
to perform additional duty toUr....sceees
Offer to perform additional tour contin-
gent upon being given choice of
assignment ... cieervcvasascosesnncnsasnsan
Early release requested after being
refused additional tour of AutyY.cveeceoas
Separated for pregnancy and waives board
hearing....l'I......l..-.ll....-..-l‘..-.
Released due to moral or professional
dereliction - records correction,........
Type of involuntary separation - compu-~
tation of readjustment PAY.v.cesssescoans
Records correction - erroneous payment -
liability.lIllll........‘.“Ill.....l“"'.'-'
Transferred to retired reserve...ciseeeesvecncssns
Election of benefitS..ccceeeessesrrcccasrssssssanes
Change of election to receive severance
pay..---..---oucccnloooooo!-c.al-...-.ocl
Splitting period of service into segments
to obtain both severance and readjust-

ment pay.l...ll‘.....-l.......l..lll.tlI..

More than one readjustment payment.........
Readjustment payment subsequent entitlement
to retired pPay..cceeccesaseossvescscsnscnsonnons
voluntary refund of readjustment pay-
ment tax CONSeqUENCEeS.scsssrroserccsanses
Deduction of 75 percent of readjustment
pay from retired pPay.ieccevecsssacvacsccances
Effect of bankruptCy.ecseesreceeancecssnsnas
Waived erroneous readjustment payment -
not subject to recoupment....eeseesaceoss
Retirement for disability rather than
longevityiceeaseeesarersscesssasncnsscnnnss
Disability Severance Pay.::ssscssccessssannssanan
Entitlement....-.........--..-.---...-..-...--..
Less than 6 months of active service.......
Separation based on disability is
ineffECtive.lDO.”'l..IOD"l.........’l.’
Discharge without severance pay -
attempted retroactive cancellation.......
Discharge without severance pay - claim
barred by 6-year statute of limita-
tionS.l.-...‘.l..l..llb.l.....l...l..‘l.'
Disability incurred while in pay
forfeiture statusc'llilID......‘....I....
Disability incurred during period of
confinement after enlistment expired.....
Convicted of certain crimeS...veevernsvanses
Medically unfit at time of induction.......
Computation..oiiﬂiﬁilIl......'i..‘llll.......‘..

c-41

6-11
6-11
6-11

6-12

6-12
6-12
6-12

6-13

6-13
6-13
6-13
6-14

6-14



D.

II.
A.

Higher permanent Reserve grade at time
Of separatiON.eecsieccsescssssosssscsssnnsas
Highest temporary or permanent grade in
which served satisfactorily...eecececeess
Disability found during examination for
PrOMOtiON. s uvcecsasrvsassescnssssssasssee
Time on temporary disability retired
) -
More than- 12 years' service - second
payment Of Severance pPay..csssosesscscsse
Receipt of retired pay or veterans benefits
for same disability..ieveettcesevancncesnsnnnas
.Compensation from Veterans
Administration..iiceveesesesoscsscscsnnne
Records correction - placement on perma-
nent disability retired list...cecevcaese
Severance Pay Other Than Disability....ceceeeenne
Repealed in 19B1..ceveevesncovssssssssssnssannan
Entitlement and computation......cveeeceescenanes
Discharge during probationary period.......
Second passover for promotion - effects
of request for early releasS€.....ceceeeas
Recoupment - when required....cccecceescccancscae
Subsequent retirement for non-Regular
service..-.--llciIl.‘.‘..!".............
Records correction to show continued
active duty and transfer to retired
1istl'll'..'l.'ll.l...............OOO...I
Records correction to show resignation
rather than involuntary separation.......
DEATH PAYMENTS......I...‘...................O...
Death Gratuity.iieeessescesccscccsersccasnossnsnnnsns
Distinguished from pay and allowanceS....ccesces
Entitlement of SUrviving SpouUS@...eeecesescsnses
conflicting claims, generally...sceceacceas
Spouse cannot be located or identified.....
Spouse's claim barred by statute of
limitationS.isertseeeevecescerecsssonnnnsns
Attempt to defeat spouse's rights by
contrary designation....ceeeeeeevecnnnnes
COmMMONn—-1law MAarriage..ccseceesssssssssnnsnsna
Marriage by ProXy.seseesesacncecnassvsoasos
Member's death caused by surviving
spouse..l-iﬂill'C"lllll.ll.'l..ll.l.l'l-
Surviving spouse accessory to member's
death...eeeveescrscacsccnsssossscosscsnse
Waiver of rights by spous€..ceecesercssrses
Wife's remarriage without obtaining
A divOorCe..iceeeteseotoseossssssssonssnss
Divorce not recognized in State of
domicile..icirersscescsscsssanssocnsncnsae
Divorce proceedings not finalized..........
Divorce obtained through fraud....eceeveeee
Attempt to set aside divorce subsequent
tOo death,.ciiiinnerervreserasscacsnscssnse
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Remarriage valid where performed but not
where prior divorce obtained.....esveeeas
Entitlement of member's children....cceeseceecss
Member remarried....cececccccersssrscsacons
payment to natural guardian of member's
Children..eecsseesesscecesnsssnsncstcacsns
aAcknowledged illegitimate child.....cveee..
Illigitimate child born after member's
death..--Ill-l'..!OD-O.II.QQIII.I........
Child adopted by third party...iiecescceess
stepchildren-relationship terminated by
member's death..seeeerscosonscesssnncnsnss
Stepchildren ~ relationship terminated
by divorce prior to member's death.,.....
Stepchildren -~ residence in member's
household at time of death....ceveevscscs
conflicting claims by different
guardians. .sceeeccecessssrsencrvssscnnennse
Entitlement of designated relativeS.iciceesersese
Beneficiary must be one listed under
statute. . .ottt rrscsscccsaccrsrsesenneo
Changes in beneficiary designations........
Effect of misnomer in designation..........
Nondesignated parent vs. designated .
person standing in loco parentis.........
Member must be on active duty or have been
separated from active service within
120 AaYSeeesvacanvssssssssnsssnsssssnssosscsscns
National Guard officer - not in dQuty
status at time of death - absence
of advance OrderS.iseveccseccsnsscassennscs
Date of death unknown following
separation from active duty....vcceveecsn
Death in confinement after expiration
of enlistment..ccisnnccssssesccccsccoscsns
Fraudulent enlistment undiscovered at
time Of death.viviineeeesncearsccssnnssene
AWOL-but not in desertion status at
time of death..eoccvennrassrsserosccnnnssns
Effect of desertion status at time of
death...ieseuiiascantesssnssececassnconsnsaa
Correction of records to remove
desSertioN..e.ssscesercsccesnsssnassassnscns
Pay and allowances included in computation,.....
Combat pay-‘ll....---.....-..lll..l......-.
Flight PaAY.eseseescessesssnssssscessscncsase
Reserve and National Guard membersS....csoeceeasse
Death en route from physical examination
=3 T - S
Death en route home after inactive duty
training Arill...cieesersanssosanersnnonne
Death after arrival at Reserve Center but
prior to reporting for duty......ce.c0000.
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B.

Death while member under military
control.ll..lll-.--......0..---..........
Death while performing duty without pay....
Effect of erroneous death gratuity payments.....
Member missing and declared dead, later
found alive....cevveaes
Member contrives disappearancCe....:ssesssss
False information given by member.....eve..
Deceased Member's Pay and AllOWANCES.ssesecesscsnse
Order of precedence in payment.....ceeeeescscase
Primary right of designated beneficiary....
Spouse designated as beneficiary...eeecesse
Designated beneficiary's precedence
over widow,ll....'ll..o.!“l..l..".‘I'..
Designated beneficiary's precedence over
legatee named in will..,...cccevrenvcennae
Continuing validity of designation after
discharge.iﬂtdclillC'llllllll..!l'lll...'
Claim based on common-law marriag€...ecce..
Designated beneficiary predeceases
member..'Ulllll.ll...ll.....l..l‘ll lllll L]
Designated beneficiary kills member........
Spouse accessory to member's murder....e...
Legal entity as designated beneficiary.....
When law of domicile governs payment.......
Proper settlement under law of
domicile - payment bars recovery
by later claimant......
Member in missing status subsequently
determined to be dead...iiieeeeevcsscccccsncnn
Pay increaseS...ceeseeees
Distribution of amount accruing to
member's account including deposits
in Uniform Services Savings Deposit
PLOJLAM. s s coorssnosoossssvssonsansansnsss
Designated beneficiary {spouse)
remarries while member missing...c.ceeeeee
Retired member.,..coeevenennsns
Accounts to be settled pursuant to

10 U.s.C.
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27710..!..!.ll.llll...........-

Requirement that retired member's death
and date of death be established........ .
Incompetent member dies while in
Veterans Administration facilitV.eeeoes..
Claim by sole creditor and "only
friend"...o0eeeeenee .ne
Wwrongful Death
Claim for interest based on negligent delay in
payment......-..-...........

CHAPTER 7--RETIRED PAY

I.
A.

DISABILITY RETIREMENT..........

Eligibility.
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B.

C.

D.

E.

Disability incurred while member entitled
O basic pPa¥eeseescecesctevenronssescncssnsesssce
Preexisting disability..eceeestencneveanene
Member AWOL when disability incurred.......
Member On exceSS leave.,.cececcesansccsssns
De facto member...ccacsecsssscoccanssoonsas
Digability determination made after
hiS releaSE...........---.i--..--....--o-
change in administrative interpretation of
the 1aw.........t...--..-lCClll.....'...elIl.l
Distinction between injury and disease -
active duty for 30 days Or 1leSS..eecevessaanss
Active duty for 30 days or less extended
due to hospitalization for injury..ceseecesees
Requirement that disability be established......
No showing of continuing disability..,......
Administrative determination....cevececeseo
Member on temporary disability retired
list ~ failure to report for periodic
examination..ceessevcnceccssonsasanssnnae
Retired Grade...covcessoroerensascactaannasonnosnse
Disability retirement and promotion
simultaneously effective..icieeteenoasescanons
Disability discovered as a result of a
physical examination for promotion.......
Disability discovered in connection with
voluntary retirement examination,........
Member called to active duty from temporary
disability retired list in higher grade.......
Advancement on retired list to highest
permanent or temporary grade satis-
factorily held...“"l..........llll.I....l‘l‘
In general...eeecececsssscsasasancnannsnnnse
Grade in branch of service other than
that from which retired...civceineececens
Determination of "satisfactory service"
in higher grade...ssecrececesncossccscnss
Temporary Disability Retired List..iieeesecoccnas
Five-year limitation.,...cccvncieeentnncnesnnnnns
Failure to report for examination......eceececees
Erroneous paymentS..ceesssstectcccrevesnacasanas
Service credit for retired pay pPurposSeS,...ecece.
Retirement Date.........l.lll.l..l.'...‘...‘-.....
Application of uniform retirement date act......
Where member is also eligible to retire
VOluntarily.ceceseeoscescssscssccecnnnnosasnsscna
Delivery of retirement orders is delayed
beyond retirement date......ceeverveencccccnae
Computation of Retired Pay..cceeccessccansncsnnes
Options based on retirement date...cocveeiceeeana
Most favorable formula - election..........
Methods of computation..ieivieeesecenceconsas
Use of hypothetical bases of computation...
Restrictions on pay computation metheod,....
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F.

II.
A,

Bl

Effect of disability retirement before
earliest date authorized for voluntary
retirement..ceeeeeeeeaceccsoacoccsnsasassncnssne
Enlisted member retired for disability -
extraordinary heroism award..seceecoeecess
Use of constructive retirement date....cceeescas
To avoid "retired pay inversion”.......css.
Income tax CONSegUEeNCeS..cssvssaasssasansos
Recall after retirement for years of
service recomputation for disability.....
Finality of Disability Determinations -
Correction of ReCOrdS....cuevevsessvsnssssnanse
In general - finality of findings.....ccvaencse.
Ef fect of member's placement on temporary
disability retired list........'..l...I....l.l
Pinality of discharge...eeeeeeeceecensccnssssossns
substantial new evidence - revocation of
orders........---......-..-..00-.....t-..--..l
Disability determination subsequent to
release - record correction actionN.....ceeveee
Tax consequences of record correction action....
Court order restraining discharge...ccccecescaeas
RETIREMENT FOR YEARS OF SERVICE ., ..eveessscssanss
Retired Grade....csvsssssassscssscsssscssascanse
Grade at time of retirement....cccssseesoscssnss
Time in-grade restrictions inapplicable
in selecting retirement dat€...escescesne
Mandatory retirement and advancement on
active list on same day..cesescssoscncnves
Member reduced after becoming eligible
for retirement...cvueesecsuessssscncnscas
Grade prior to terminal leave or at time
Oof retirement..ccceeencncerescacensnansns
Advancement on retired list to highest
grade satisfactorily held........ccoccvinnnns
In general.c.cssecesencannsessssssnsannoacsna
Determination of "satisfactory service"
in higher grade....cieceeeecesvestanscsnns
Promotions while in missing status do not
reguire 6-month in grade requirement.....
Retired pay for extraordinary heroism
award - effect of advancement to
officer grade...cceeeerrncsasnnsavnasosssns
Advancement on retired list produces
reduction of retired pay...ceeeesesvsesnse
Correction of records to show retirement -
subsequent advancement to
officer grade...ceieieicceccessssnsnsnsanns
Correction of records causing retired
pay to be decreased..iccessvresssrssnrsns
Service Credits - Years of Creditable Active
Service.....-.-....a-..-...-......--.--......oo.

['Ost time.....................O........Illlll.‘.
Time lost due €0 misconAUCt . v eveverssnsss
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Excused absence without leave - erroneous
e retirement due- to miscalculation of
’. active ServicCe.....ceeesvecccsnsnccaanass 7-18
Types of Bervice Creditable..vcisvesssssnseacsas 7-18
Underage- or-minority enlistmentsS....ceeve.. 7-18
Active service as cadet or midshipman...... 7-18
Service as cadet--Court judgment on merits
is res judlcata.......................... 7-19
Active.service as part1c1pant in
Uniformed Services University of
Health ScienCES-........-.-.-....--...... 7-19
Active duty after termination of
military-StatUSa...-........-...........o 7“19
Inactive Reserve ServicCe...:vesseccssccseess 71=-19a
Fractlonal year..-.-..-..........-V-.....-.----. 7-20
Less- than six months - day of S
retlrement..........---....--.....-.--.-. 7-20
_Exception to prohibition of. "rounding up”
Of 6 months SerVice.......---ﬂ...--.....o 7-20
Discrepancy in;records.....-....y.---...... 7‘20
More than six months - constructive
SerViCE---.a.............-.....u......... 7—20
Awaliting call to active duty -
constructive Service..sssveccvsccsssancas 7-20
C‘ Retirement Datel..--l....lGQOCO..;...I.Il...l..D. 7“203
Uniform retirement date act...ccecccsicescsscess 7—20a
Voluntary retirement - .in-general...cc..... 7-20a
. Voluntary vs. mandatory retirement......... 7-21
! Member eligible for voluntary retirement
but does not apply for it...cceeecssensses 121
Delivery of OrderS..cccessesscssssccacscsssccsess 71—21
Late: delivery..--.......................... 7-21
More than one application for
retlrement.-.......---................... 7-21
D. Retired Pay Computatlonl...‘....‘l...l..l..ll.‘l. 7-22
Methods of computation...cveseessseccecssonsncsae 1—22
GGDEI&IIY............--......--..-.-....-....... 7—22
Correction of retired pay inversion -
consumer price irdex changeS.ssesesseesssseasss 1=22
Generally..s..s.-.......................... 7-22
Retirement date-general rule....ceeenseeses 71-22
Retirement date-specific caseS.cecccnnsecees 7-23
Demotionso.......ODII.I.“.....‘!..l......l 7-.23
Retention beyond mandatory retirement date...... 7-23
Retention of good conduct increases. for
Coast Guard MEMbEerS.i.cisessssssssscssccncascce 1—24
III. RETIREMENT FOR NONREGULAR SERVICE....ccc0eee--+ /—24
A. Eligibility;..tc|ii-oob-ot..ooto---.uo--ooc-mooco 7—24
Qualifying Service...veeeeerensassonncsscnnasoss 1—24
Last 8 years of qualifying service not
in Reserve Component.|uouo-ot-oaoccoo.oo- 7-24
Service in Regular. component after
completion of gqualifying 20 years
. SerViC‘,e.s--..b.-.................-....... 7-24
Not qualified for retirement under other law.... 7-25
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B.

D.

Member eligible for disability
retirement.cscooesssensvocessscorsccnsseasn
Member retired for years Of service,.......
Retired Gradeo..!llo.!.o0.......ll.......l.....l.
Highest grade heldonooaoc-u--oecoooo.o.-.c-‘co-..
Record correction - service at lower grade
provides member more retired PaV.ssvssssssesss
Service Credits and Retired Pay Computation.,.....
Yearly point SySteMeccccscscsessacscuasssssncssas
Necessity of Secretary's approval.cccccccecesese
Multiple drills in one day.cssocscesscsesnsscsens
Hospitalization during 2-week training
periodacccaccccccaaeaoaoooocOIOIIOOOOOOODIOOCC
Service as cadet or midshipmansscceceecssccsssess
Dual benefits for the same servicCe.....ccesessns
Retention beyond age 60.cccevcosccecsccssccssncas
Member retained through administrative
OVersSighteceenoscocoscoscssesssncncncsssnanccnsns
Member retired through administrative
oversightoooﬂhoo.000o0.IID.OOO.GG.............
When erroneous notice of completed service is
bindingooﬂhﬂﬂ.acudDbb.lll..'-...ﬂ...........Dl
When erroneous notice is ineffective...sceccevss
De facto SEEViCR.cccsccossscoscoscssscssesssssnce
Regular Army ResServe SerViCe.,.ceesssssvvssascves
Retention on active duty after transfer to
Retired Reserve-'QB.B-O.....I.......II..I.....
Receipt of Severance Pay and Subsequent
Retirement for Nonregular ServicCe....scesvscees
Date of Accrual for Retired Pay.ceesveveescencnns
Claims accrue when service makes determination
of required service...ceccecessesccsscscasccas
MILITARY SERVICE PERFORMED SUBSEQUENT TO
RETIREMENTG0.00.D....'..CII.......O.."-.QIOCCCI
General RUl€..ccascoconscesssssensnesscssnnnsencas
Retired Grade....ovececececsceessacasasacancsssan
Active duty in higher grade after retirement....
Advancement on retired list - reduction in
Pay effectoﬂotiﬂI....II..ICQI..'.‘II...'.I---.'
Recomputationooo.....--a....-....-.......-....-..
Consumer price index changeS..ecccecessoacasanes
On active duty for 2 years after
retiremerlt.....CC...II‘D."ID’D.IO.'..l..
Disability while on active duty after
retirement-lt.Dll................'.-l-t..
Extraordinary heroism award...eceoecssvsccscsccas
Inactive Military Service Performed Subsequent
£O Retirement.,..ceeeeorecccsssccssssasscsscnsseas
Inactive service in another branch of armed
forcesul..t....l..........0-............‘-‘...
Resignation from retired status to qualify for
nonregular retirement....ccseceecscccccscesscas
Regular Army officer service in higher grade
with National Guard.e.cscsssssscssscsssaccsnca
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V. CHARACTERISTICS OF RETIRED PAY..ceeesnscncssnsnsns
Advance Payment of Retired Pay....ceosssssensases
Waiver of Retired Pay..uivevesscccsssocccccsannns
Retroactlve PaYments-.-.oooocc----o..--caa-un-oo
MembEr's Death.Ill.ll.'....'..llll..l...--......

VI. PERSONS WHO WERE NOT MEMBERS BEFPORE SEPTEMBER

1980.....-liltll...ll-lIllllll.l.i.‘....".lll.
Statutory AmendmentS..ccececasscssscovscsnsscscs
Erroneous payments of basis pay not included....
Period of unauthorized absence....vevecessvoosss
Demotions.loii.ooﬂllll!l.-..........‘l..........
Cost-0f~-1living adjustmentS...ceesessescsocccsncs

CHAPTER 8--RETIRED PAY RECEIPT LIMITATIONS

I. DUAL COMPENSATION RESTRICTIONS..:essevssssssonosse

A. Retirement Status.....................-..-.......

Exempt statuUSeseceecicrcrersesncsssscvscsnsancane

Advanced to officer grade - pre-1964.......

Retired pay on enlisted grade...ecececsvses

Enlisted status retentionN....cevececcccrcss

Warrant officer retired as enlisted........

NOH‘GXGmpt Status.-ooeot------.oo.oooo.ooo.o-u.o

Warrant officer service....ceeencsarsciessss

Temporary officer sStatuUS....esevetcessscnss

Temporary Coast Guard officer status.......

Service - connected disability retire-

ment - pre-1954-.........--.-..----..-.-.
Non-appropriated fund activity -

Pre-1964. .. 0irevcenscsssacossncnssassasns

Disability exemption..cseeecssvessscecsscanncens

Legislative history of exemptionN...scevcase
Conclusiveness of service medical

determinationS..cieeesescensssessctnacanes

Disease from combat conditions....ceceeeene

"0" percent disability ratings..sceecececes

B. Non-Government Employment Not Covered...eeeecccas

Court appointed attoOrNeyYS..cseeesscsvsarsssesscss

USMC association,...evevesccccacassssssssccssnas

State maritime academies....ccesvessvevsscacaans

Pederal Credit UnioN..eeeesasssssssssscesscsccas

International organizationS....csescvssccscscesce

Naval Academy Athletic Association...ececeececaess

Retired senior volunteer programM....ececssescanss

Fee basis physiciansS.....iieieesracacsssasssnnes

Contract CONCesSSiONALre,..ecssessocscvscsassnnns

C. Government Employment......ceeeosecccssconassssnnns

Full-time employment.....iveeeenccevsaacsosnssons

"Taper” appointment.,...ccveesssveccessccsss

Director, CIA..cesscescsssnnsssessnscsnssass

Referee in bankruptCy.ccecceessstscrscsccnsas

Leave-without-pay periodS....ccccsecvrvvsccccacss

No reduction of retired payeisveesscccscases

Weekends within IWOP periodsS..ccceceacacces

Several periods Of IWOP..cesesrcsccersconccs
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Part of day On LWOP..veeesssesasnsssnanansae 8=
31St day Of month.--.-........-....-....... 8-
Nonappropriated to appropriated fund activity... 8-
Appropriated v. office or position......... 8-
Termination of pre-1964 election...vseseaes 8-
Pre-1964 noncommissioned warrant officer
election.. . vvieerrvrecsssssssssscssasnnss B—
JROTC inStrUCtorS........----................... 8*
EXempPtion...ceessencsesesvesartoasnsasnanes B
General Schedule appointment limitation.... 8-
Intermittent employment..eeeecsceccvoncnsaccssss 8-
Intermittent defined......c0vevvvneensscess B-
Intermittent v, regulal.ccoeceseseccasessae 8=
Exempt status - pre-1964......0cc00cesesnes B~
Two Government agencies - excepted
aPPOintmentS.........--.........-..-....- 8-
Two Or more intermittent appointments...... 8-
Reappointment to same poSitioN...seesseenss B-
Excepted appointment conversionN.....s.cses.. B=
Temporary employment....-.......-............... B‘
Pre-1964 employment - 30-day exemption
inception........-..-...--....--;.--..... 8-
Two temporary appointments - 30-day
eREMPEIiON. s esueesssssasssnssssasscsnasssss 9=
D. Pay Reduction and RefundS.....cveovesnscansnceses B-
Pre-1964 laW................-...--..--...--....- 8-
Economy Act repeal-dollar limitation.,...... 8-
Refund of compensation....cceevececcaceancss 8-10
Pre-1964 limitation of refund.....ccieecess. 8=10
Retroactive exemption by Private Relief :
Bill.noo-.o.-.o-ooooo--oooo-.oo--.ooo-.oo 8_10
Dual Compensation Act Oof 1964...cvccecsccsscsces 8=10
CPI base figure....eevececeesccscsccnvesasss 8-10
VA compensation -~ pay reduction
adjustment.......-.....o.............-... 8“10
VA compensation - retroactive
entitlement...cicvevcercrscncssacsscennsss 8-11
Civilian annual leave credit....eceeescesss 8=11
Leave credit limitation......eeceeevecesass 8-11
Retired pay reduction - 1 hour civilian
pay.---..----....-....-....-............- 8-11
Retired pay reduction - State community
pProperty laW.....cssessesesesassnsssresass 811
Reduction not regquired....ceeeecscscssceeases 8=-12
. Civil Service Reform Act of 1978....iccvenvcceses 8=12
Relation to 1964 ACt....cevvcceveccsssssass 812
Computation of reductions....eceeeseceesass 8-12
NO refundS....-...--.-.................-... 8-12
Intermittent employment.sescecssnccssnsesss B8=12
II. CONSTITUTIONAL PROHIBITION...c¢sreesvsaassnnsnses 8=13
A. Foreign Employment...cesscscevsescoscacssscsecenss 8-13
Direct Government employment....cccescsecsecssaas 8=13
Salary as an em01ument..-....-....-....-... 8_13
"Emoluments"” given broad interpretation.... 8-13
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III.

A,

IV.

A,

B.

Public Law 95-105 granting consent of
Congress to foreign employment....ceeoseee
Amount of retired pay to be withheld.......
Reserve MemberS..csssacesssssorsrsascascasnnsne
Reqular vs. Reserve StatuUS...ccecesscecsass
Foreign government subdivision.....cecesese

‘Fleet Reserve....'.....'.'......'.."......‘

Indirect Government employment....cesccecscesssce
Instrumentality of foreign government......
Instrumentality vs. autonomMy...cecceccccsne
Employer‘employee test.................;...

Non-employment Payments from Foreign

GOVeIrNMMEeNt S .icsevoversssnsossesssssnsansssnssssasese

Damages for injuriesS....seeescececscscsvasonsnas

Rewards....-.....-.............--...............

Pension"..I...'..ll....l........O'..l.l'.....‘.

FOREIGN CITIZENSHIP AND RESIDENCE..cssscesseses
FPorelgn CitizenshipP..:iceeecesoscesssissossansacssens
Fleet rEServiSt-I...I......'II...II"..'....C..O
Regular enlisted.l.I..lI.......I..I....-......'.
Renunciation of United States citizenship.......
Reserve Officer..ceccecrrcecscccsccccccsncnssnne
‘Public Health Service officer....ceseseesccaccss
Non-Regular retirees - 10 U.S.C. 1331..000ess0e0
bual citizenship - service in foreign armed
force................‘..-..........'.......“....
Foreign Residence EffeCt..ceeveverovesvsncesonnee
Retention of foreign citizenship..seceecscnceesce
Naturalized citizZenS.seeeesssesoscvsessscscasssee
SELLING TO THE GOVERNMENT, ccccceccscnsonssssssss
Prohibited ActivitieS....veveevceccescscecccccass
Sales activitieS...ccocnnevcnccccccsscscasscscnse
Wwhat constitutes selling...ccececeescecncss
Signing and submitting bids....cevevneocces
social functions sponsored by
contractor..I............0............‘l.
Frequent v. infrequent contactS...sceeeeces
Precontract contacts.............l....l'.'.
Demonstration of productS.ccecesecsnccsanss
Integral part Of agenC¥.cceccssessssscsress
Tangible pProperty.cccesrsccesscscascsscscns
Construction contractS.ccescsccssssascssases
Non-appropriated fund activities....cciecese
Liaison activities...l.......I.l.'...._.I.I'.....
small business representativeS...cescesesce
Precontract contacts - limitations.........
Public relations activitieS...esevsacccscos
mw wil:ll.........I.I.....Dl....'.'."..'.
Preliminary liaison activities...coceceesee
Official v. other contactS..ccencenvecsocns
PrOhibition Period....'l'.........'.'I..'."C“‘O
Prohibition to be broadly construed...ccceseseee
Commencement date of prohibition......cceececeee
Active duty after retirement effect...vcecvicese
Prohibition affecting entire employment.........
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Prohibition covers period of contract......
Period of engagement in prohibited
aCtivity.ciiiiiennnensniisssictettennneen
Individual acts have continuing effect.....
Good faithlli..—....l......ll..lll“.-......'I-..
Nonprohibited ActivitiesS.....sesvsecncssanssncees
Types of employment interest.,....ccecceveeicvens
Marketing vice president....ceeecesscronsas
President Of COMPANY.iessessenssescnernsses
Management of sales department, etc. ......
Assistance to Government visitors..........
Administrative assistant to president......
Financial interest in corporation......s...
Liaison activitieS..eeceececsversossossansnsonnas
Consultation with operational and
tactical Government personnel.....ceeose4e
Advising contractor v. contacting .
Government personnel.....ccessevsssecsssaa
Technical discussions v. contract
disCuSSioNS.esceceessascstatssaacsssrnanse
Advice to Government on requesSt....seeceoses
Assistance on request...ccesrvccccescccscsns
Prohibited v. other contactS...ceeecccccnses
Foreign government representation..........
GOOds V. SeYrVIiCeS.iviiierioertsnnsccsncsnnsnssssas
Moving and hauling.eeecececcscsoscccsssscsnas
Warranty repairsS..cccceesssssserescacssssnnas
Preparation of manuscript..cceeececescccess
Personal ServiCe...cscececseesosessccnnsnas
Services v, SaleS..ivsesvrecsscccassscnssves
services for previcusly procured products..
Over-the-counter 5aleS..cvessscssaasnssssae
Sales by the Government.,....eeeonucesesnass

CHAPTER 9--SURVIVOR BENEFIT PLAN (SBP)

I.
II.
A.

LAW GENERALLY----......-ll-.l...................
COVERAGE GENERALLY .. vt ecvasnssnsssnsescnssnnnsnasnse
BeneficiarieS.ccicesiossensasccussssnrssssasssnnane
Children COVerade@..cicssacncsssenssnsssssssnnnsnse
Election requirement....ceeesecsscsacasccns
Effect of election..cvuisuceccesscacssnssssns
Irrevocability of electiOn.seerececcnsncces
pependency and Indemnity Compensation
(DIC) effeCt..iieensvssccccovsvsascccssvans
Children of prior marriage...cccecssessases
Posthumous children...ccassssesssscccnssscs
Foster child..iceieeeeeeesnanssenseencccsasns

Military personnel-statUS..cssececscssccans

Disabled adult child-when disability
AriSeS.iiusssnesssesrrsnscecoscnnssssnsnes

Same-child secures employment.ceeesscccsces

Same-recurring loss of self-sufficiency....

Same-mental patient's power of attorney....
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B.

C.

D.

Same~payments to mental patient...cececceee
SPOUSE COVETYaAgE€ suaaerseosresssrersnnssacssssassss
Eligible. spouse beneficiary defined........
Spouee: a& a- potential- beneficiary--
entitliement based on prior marriage......
Spouse caused- death- of reitree--acquittal
Of CriMinal charges.tb-h$3333cccco:o-o.o.
Undiesolved. first marriage-statuUS.ceccessesss
Mexlcan leOrCe.ub..s..h....--..--.......-.
Active-duty MArriageS.ceccescscccssoscecessa
Death - on active dutyisesssececcscccccceanns
Length- of .-marriage - qualification..iieveecees
Posthumous child qualifying widow...eceeeee
"Issue- Of -marriage? gualification.....cevse.
Common~law- remarriage after divorce........
Retirement eligibilityesseececococsrnsonces
Natural person-CoOVerage.csisssssssssasivsovnonvons
Relationship limitatioN.eciescscessccccconsns

Dependent ehildil¢4iinli‘tldcaoooo..-g--..f
Limitation On RUMDEYrS.ccsessvsiidsssssnsnce’

Elections.s.slbbc-6&-b-iiicic.--.--coocnoo.----t-
Election‘efﬁectd..lli|.lolon‘cibnd¢|oo.--.---o-.
Exceptions‘........I..‘..l..'..'.".‘.l.-.......
RESEIrVISESssstsscaisidssisansssncsissniostanannsas
Temporary Disability Retired List (TDRL) _

limitations...¢...d.................---.....-.

Admlnlsttatlve Error¢¢..¢.-....................._

Guardian-o¥ committee eleCtiONiiciceccecocrsannnns
Administrative -RequirementS.csssessssccessssssnons
Detailed -eXpPlaRatioOR..issvisidadcidisnisnosscnns
Records examinatiﬁnacaa.c.?aaaa-..............-é
GoOod ACGUILtLANCe . csatssorsasssssscassnnsncsscnsse
TDRL removValissecdessdecdssondsasidsassarnsnasncns
Secretarial election - incompetentS....cetcecces
Retired Pay -ReductionS..ivsvvesidiveccserssaccenna
Inceptionlddtdi-otil--dc.J--‘.s‘ii--..cctooooccn
Non~Regular retireeS...iseessvsccscscsscscnsscnsnes
Fleet Marine -COrpS -RES@EVEBiscscvssssssssnsascenssse
TerminAation. svevasosvavvdaavaorsvedasanaassssssssns
SPGuSE"coverageo-.oo.o-o--cdlcccaoot...-.ou
Foreign Service -survivor annuity elections,
Civil -Service .survivor annuity elections...
BEffect -of renuncgiation .of .United States
*eitizenshipiiir(étnd---ao.oqooo.-qoo----i
RESUMPLIONCisesdasssrocsvsssnscsssanssssssssnnass
Post-election remarriageS..oesecscerecsonrsae
Spouse coverage - first month following
eligibility attainment.sieececcaccssnssssae
RECOMPUEALEION . e veseesacaassansssonsonssssosnsase
Child .coverage - loss of spouse
benef1c1ary..............................
Member"s and child's age.vvecvercccsncncion
New-born child beneficiary.eevecessvrcecscees
Eligible spouse beneficiary ,
'reacquisition..........-........-.....,,.
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E. ReCOfd Correction........-..........-........--.. 9-
III. ANNUITIESII........l-........lolol.--....'..I.. 9-
Ao Member Death on ACtiVe Duty....-....------.-.--.. 9-
No break in SeIViC@.iciescacesssecssaccssssensnses 3=
Annuity payment limitation....o.oo--;..aa-. 9—
Spouse annUity.-......-.-...---....-....-.. 9-
Child annuity.........-.-...-.-.........-.. 9-
Break in SerVice..............-....-....-....-.. 9-
‘ Alternative annuity......-....--...-.---... 9-
Dependent child entitlement...cceveseescses 9-
B. Qualifying SerVice Time........-.-..----o-....{.. 9-10
Missing in action (MIA) statuS...cccsesccessscas 9=10
Promotion in missing in action statUS...ceeeesss 9-10
Retirement qualification..ceeecesescccsctosseeas 9=10
C. Computation of Retired Pay..scccessssscescssscsss =10
10 U.s5.C. 1402(&) or (E).-.-.-.....-............ 9“10
Rates on TDRL....-coo.cccooo.-h..-.jo.o-to-.lo-c'9-10
Promotion in missing in action statUS..cceceesse 9=11
D. Annuity Inception Dat@...cceevsscesssscsscssssssss 9=11
MIA members.-ooooc--o.op---ooot-oon--o--oooo-n.. 9‘11
Successive child benefitS.cviececacessesssssssses 9-11
Ivt ANNUITY ADJUSTMENTSC.‘.O....t.b.......l.l....... 9‘11
A. Dependency and Indemnity CompensatioN.icsccecesses 9-11
SBP reduction.-..---..................-.....-... 9“11
Cost computatiON..ccssscosesassscssssensseas I=11
Delay in payment of DIC until first of
fOIIOWing month......-......-.-.......-.- 9_11
Spouse COVerage ONlYyissesssesscsancserssses 9~11a
Limitation on refund...cseseeescsccevenscees 9-12
LOSS of DIC..I.......I....l..l.-......l.."...... 9-12
SBP rEinStatement.......-.....-.-.i-.-.-‘.. 9-12
DIC eligibility lost and later regained.... 9~12
SBP inCreas€..ccecesvscssssccsscsccscssenss I~12
Subsections 1448(a) and (d) comparison..... 9-12
SBP Continuation.......--...--c---......... 9-13
SBP terminatiON..evecesvssassccscsscscososes 9-13
Termination effect on child SBP coverage... 9~13
SBP prohibition...............-........--.. 9-13
B. CiVil SerVice AnnUitY.........-...o.-..-.....-..- 9-13
SBP annuity when retired pay waived..eeeeeeseses 9-13
SBP participation suspension....c..csescvecssscsss 9-13
Reduced civil service annuUity..cecesesscssesssvse I~-14
_Refund Of COStS....-...--..........-..-..--..... 9—14
SBP deposits not required.icescescsssecssacesases 9-14
Previous WailVer..ceeeesassoacsonsassassssnssenes I-14
C. PForeign Service Survivor Annuity...cceeeecececsss 9-14
SBP NonterminatioN..ceecssccsesscsccsscssssnnsccss I-14
D. Social Security SetOff...eeetescccscscscssnssases I-15
Reductions in benefits before age 65...¢0000000. 9-15
No claim made for social security benefits...... 9-15
Effect of reduction of social security
benefits FOr WOrK.i.c.vsveoesassascssscsssansses I=15
Military service Only.ceceesccosccccssscscssssns 9=15
Widow's vs, widower's benefit...ceeesceecseseaass 9-15a
Social security benefits for own work..ec.eeseee. 9=15a
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E. Cost of Living AdjustmentS...cseecevccsscsscscacas
Less than maximum COVErage..ssesescsosnasessnsas
MaxXimum COVEeYaAge,...eeescscssnsasssssnssnnsasanse

F. ReMArriageS...ccicestscsscesassssnsssssssnscsassssse
Annulmentloo...'l...'l.'.....l..l.......l...t.l.

V. PRE-EFFECTIVE DATE RETIREES.. s ccvsnsccssssoscssoscs

A. Spouse COVeragd@...svesesssavsnseenssisnssnssnscns
New1y acqulred - 1lm1tat10n.....-.-...........;.
Expansion of coverage to include...veeeesveeanss

B, ¢Child Coverage - Selection Time Limit..........e.

C. ElectionS.i.ecsssscessasscnssssostessnosssscnncsas
TimelinesSS.uiuieieerscaconscsssnansnsnsssssncsnsns
Recall to active duty during election period ...
Divorce set aside after election period......cs.
Effect Of election.........-......f..........-..
Void election-invalid marriag€...scescesccscenne
Fourth sentence of 10 U.S5.C. 1448(a)

electlons..'cﬂi'.'..Il..l...'..ll..!..'.l.....
Revocatlon..I.D..l.'I.....-l!l.!‘ll.l...-.....‘.

D- Record Correctlon....'llII....U..C‘.l.‘."f"..l.
Coverage not automaticC...ccescecsessssssascsssnces
Time 1imit to eleCt..lll....-..-.....'il....l'..

VIi. RECOVERY AND WAIVER......
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A. Waiveriiﬂii..h..!..l..l.li..l..‘....-..q.l!..t...
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CHAPTER 1

BASIC PAY AND MILITARY STATUS

I. ENTITLEMENT TO AND ADJUSTMENTS IN PAY

A, Entitlement to Military Pay - Statutory Right

Common-law rules governing private contracts have no place
in the area of military pay. A soldier's entitlement to pay is
dependent upon a statutory right and generally he is entitled to
the statutory pay and allowances of his grade and status, how-
ever ignoble a soldier he may be. Bell v. United States, 366
U.S. 393, 401-402 (1961). Such pay -is not generally dependent
upon the duties he performs but upon the status he occupies.
Ward v. United States, 158 F. 2d 499 (1947), cert. denied, 331
U.S. 844 (1947), Therefore, in determining whether an individ~
ual is entitled to the pay and allowances of a member of the
Armed Forces, it is first necessary to determine whether he has
achieved a military status. 54 Comp. Gen. 291, 294 (1974). See
also United States v. Larionoff, 431 U.S. 864, 869 (1977); 56
Comp. Gen. 943 (1977}); 60 Comp. Gen. 257 (1981); B-205339, June
15, 1982, 61 Comp. Gen. __ .

B, Active Duty Status

Entrance on duty

Pay during litigation over military status--An enlisted
member of the United States Naval Reserve who after being
ordered to active duty, filed a petition for habeas corpus
on grounds that he was not a member and was determined by
Federal court order to have been lawfully enlisted and in a
military status is entitled to pay and allowances during
the litigation, regardless of whether he performs military
duties. However, settlement of the member's claim for such
pay and allowances is subject to a deduction of gross
civilian earnings when he performed no meaningful or useful
services for the United States Government during the per-
iod. 55 Comp. Gen. 507 (1975).

Illegal recall to active duty--Two retired Navy enlisted
men who were recalled to active duty and later permitted to
return to their homes, upon a determination by a United
States District Court that they were illegally recalled to
active duty, are to be regarded as having been released
"from any and all active duty status” and are not entitled
to active duty pay after the court order, notwithstanding
the absence of written orders which would cancel or termi-
nate their active duty status; however, on the day follow-
ing the court order, the members are entitled to retired
pay provided their right thereto has not otherwise been
lost. 36 Comp. Gen, 228 (1956).
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Call to active duty versus placement on the active list--An
officer who was reappointed to the active list of the Reg-
ular Army from the temporary disability retired list, ef-
fective 1 day, and on the same day retired, effective the
following day, may not be regarded as having been recalled
to active duty under the appointment when no active duty
was contemplated for entitlement to active duty pay and al-
lowances for one day in view of paragraph 1-5a(1). of Army.
Regulations 37-104, which provides that the pay of an of-
ficer of the Regular Army commences on the date the officer
begins to comply with the orders calling him to active duty
regardless of date of appointment, and the orders calling
him to active duty regardless of date of appointment, and
the Armed Forces Leave Act of 1946, which changed for mili-
tary officers the general rule that compensation attaches
to an office and accrues without regard toc the performance
of duty. 39 Comp. Gen. 787 (1960).

Reserve constructively entering on active duty--A dis-
charged member of the Naval Reserve who under orders issued
in the belief he was still a member rather than a civilian
proceeded from his home to the place he was ordered to
report for a physical examination to determine his fitness
for active duty, at which place he immediately reenlisted
in the service and was transferred to a permanent duty
station, is entitled to active duty pay and allowances for
travel time to the point of reenlistment, ‘including travel
allowances and transportation for dependents, the member
having constructively entered upon military duty in a de
jure status on the day he departed from his home to comply
with his orders. 45 Comp. Gen. 218 (1965). See also
B-168645, February 10, 1970, B-164116, June 20, 1968, and
15 Comp. Gen. 564 (1956).

Termination of active duty

Discharge based on intentions of member and service-~-Al-
though 10 U.S.C. 1168(a) provides that a member of an Armed
Force may not be discharged until his final pay and certif-
icate of discharge are ready for delivery to him, the stat-
ute does not operate to invalidate an otherwise proper
discharge when both the member and the service intend that
and act as if a discharge or separation has occurred even
though actual delivery of the discharge document is de-
layed. B-212684, March 13, 1984.

Discharge upgrade without restoration to duty--A service
member's discharge absolutely terminates his entitlement to
military pay and allowances, and a subsequent upgrading of
the character of the discharge does not change the date of
the former member's separation from service, nor does it
create any right to military pay for periods after the date
of discharge; therefore, a former Marine Corps member given
a bad conduct discharge on September 7, 1956, gained no en-
titlement to active duty pay for periods after that date as
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a result of action taken later to upgrade the discharge
from bad conduct to general (honorable conditions). To be
entitled to military pay and allowances for the period fol-
lowing a discharge to the end of the enlistment in which
the former member was serving, his service records must

‘reflect not only the upgrading of the discharge, but also a

voiding of the original discharge and a determination that
he remained on active duty. B-207041, September 8, 1982,

See also B-203752, March 2, 1982; B-201%44, March 26,
1981; and B-198168, April 16, 1980.

Restored to active duty -- severance payments--When an Army
member 1s involuntarilly separated from but later
retroactively restored to active duty under the statute
authorizing the correction of military records, 10 U,S.C,.
1552, the monetary claims settlement to be concluded under
that statute depends upon the member's legal entitlements
and liabilities based solely upon proper application of the
pertinent laws and regulations to the corrected record;
thus, in the claims settlement the member is entitled to
military backpay but is liable to refund any severance
payments previously received under the corrected record
showing he was not separated from active duty. B-195558,
January 6, 1981,
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Restored to active duty--interim civilian earnings--Army
members separated from but later retroactively restored to
active duty by administrative record correction action (10
U.S8.C. 1552) thereby become entitled to retroactive payment
of military pay and allowances; and while interim civilian
earnings may properly be set off against amounts due mem-
bers, such civilian earnings are deductible only from net
balance due members after set off of their debts to the
Government and are not recoupable in excess of the net
balance. 56 Comp. Gen, 587 (1977), 57 Comp. Gen. 554
(1978).

Restored to active duty--date for claim settlement
purposes--When service members are restored to active duty
by the Army Board for Correction of Military Records, back-
pay claim settlements are by statute to cover all periods
of constructive active duty arising "as a result" of the
correction., The pericd of constructive active duty from
the date of the Board's determination to the date of actual
restoration to duty arises directly from the correction
action and, as such, should be included with other periods
of constructive active duty covered by the claim settle-~
ment, with appropriate deduction of all interim civilian
earnings. Hence, claim settlements are to be predicated on
the date of actual restoration to duty rather than the ear-
lier date of the Board's determination. B-213883, May 30,
1984,

Restored to active duty--Reserve pay--Army members sep-
arated from extended active duty, who thereafter earn mili-
tary pay and allowances as members of Reserve components,
but whose records are corrected to reflect continued active
duty with no break in service, are liable to repay such
interim Reserve pay and allowances. 56 Comp. Gen. 587
(1977).

Restored to active duty--interim military pay and medical
care--When an Army member is found to have been erroneously
separated from active duty and is retroactively restored to
active dquty status under the provision of law authorizing
the correction of military records, he thereby becomes en-
titled to retroactive payment of his interim military
active duty pay and allowances, and also to reimbursement
of his ascertainable interim medical expenses covering the
period when he was deprived of free military medical care.
10 U.S.C. 1552(c¢c) (1976). B-195558, December 14, 1979,

See also, B-195129, April 28, 1980,

Restored to active duty--value of commissgaries, recrea-
ticnal facilities, etc.--An Army member involuntarily
separated from but later retroactively restored to active
duty by administrative record correction action, may not be
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reimbursed on account of his being deprived on the use of
military commissaries, exchanges, and entertainment facili-
ties during the interim period, since the value of the
privilege of using those facilities cannot be definitely
ascertained and reduced to a sum certain. 10 U.S.C.
1552(c¢) (1976). B-195558, December 14, 1979,

Restored to active duty--jobhunting expenses--An Army mem-
ber's claims for indemnification for jobhunting expenses
and compensation for hardships experienced in civilian em-
ployment following his erroneous separation from active
military service, are claims sounding in tort premised on
the wrongful acts of Government agents in causing his sev-
erance from military service in contravention of a statute
or regulation. Such claims are not payable under 10
U.S8.C. 1552(c) incident to a correction of the member's
military record retroactively restoring him to active
duty. B-195558, December 14, 1979.

Restored to active duty--taxes on interim earnings--An Army
member involuntarily separated from but later retroactively
restored to active duty through the correction of his mili-
tary records under 10 U.S.C. 1552, does not under that or
other provisions of Federal law thereby become entitled to
compensation from Federal funds for State income taxes he
paid on his interim civilian earnings. The State tax con-
sequences of a military records correction action under 10
U.8.C., 1552 are matters for consideration by the concerned
State authorities. B-195558, December 14, 1979,

Restored to active duty--deduction of interim civilian
earnings--If an Army member is involuntarily separated from
but later retroactively restored to active duty through the
correction of his military records under the authority of
10 U.S.C. 1552, his interim earnings from civilian employ-
ment do not thereby become a debt that the member owes to
the Government. However, under applicable regulations the
gross amount of those interim civilian earnings must be
deducted. from the retroactive military pay and allowances
due to him, as mitigation of the Government's monetary ob-
ligations in such circumstances. B-195558, December 14,
1979. See also, B-195129, April 28, 1980. And compare
B-207299, October 6, 1982,

Restored to active duty--uniform allowances--If an Army of-
ficer is separated from active service but is later retro-
actively restored to active duty under the statute
authorizing the correction of military records (10 U.S.C. §
1552), he thereby becomes entitled to credit for active
duty military backpay covering the pericd of his nullified
separation from service. However, he is not entitled to
credit for uniform allowances authorized for officers newly
entering on active duty in connection with his actual re-
turn to Army service after his records are corrected to
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show that he had never been sepafatéd from .active duty.

Restored to active duty--collection of VA payments--When an
Army member is separated from but later retroactively re-
stored to active duty status through administrative mili-
tary records correction proceedings, and this causes the
Veterans Administration (VA) to recompute the VA educa-
tional assistance benefits he received during the interim
period at reduced "inservice" rates, the member's resulting
indebtedness to the VA may properly be collected by setoff
of the debt against any military backpay due to him. Any
disagreement the member might have concerning the validity
or amount of the debt would be a matter for consideration
by VA authorities. B-195129, April 28, 1980.

Restored to active duty--Socdial Security taxes--The Federal
and State tax consequences of military records correction
proceedings concluded under 10 U.S.C. § 1552 are matters
primarily for consideration by the concerned revenue au-
thorities; hence, if a retired Army member's records are
corrected nullifying his retirement and retroactively re-
storing him to active duty status, his application for a
tax refund believed due for Social Security (FICA) taxes
debited against the active duty military backpay credited
to him in the settlement of his military pay accounts would
be a matter for submission to the United States Internal
Revenue Service. B-195129, April 28, 1980.

Restored to active duty--interest on backpay--Provisions of
statutory law contained in 10 U.S.C. 1552 governing mili-
tary records correction proceedings contain no authority
for the payment of interest on backpay awards:; hence, in-
terest does not accrue on military backpay due to a. service
member on account of a correction of his records under 10
U.S.C. § 1552, since interest on unpaid accounts may not be
assessed against the United States in the absence of ex-
press statutory authority. B-195129, April 28, 1980.

Restored to active dquty--interim erroneous payment--If an
erroneous overpayment of military pay and allowances is
made to an Army member at the time of his separation from
active duty, and that separation from service is later nul-
lified through the correction of his records under the
authority of 10 U.S.C. § 1552, the erroneous overpayment
should be included as a debit to be set off against credits
for military backpay due the member in the monetary
settlement concluded under 10 U.S.C. § 1552, and it should
not be collected through deductions from the member's
current pay and allowances. B-195129, April 28, 1980.

Restored to active duty--District Court recovery limitation
$10,000--Air Force member who successfully sues in Federal
District Court for reinstatement to active duty and damages
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may not recover on an administrative claim for backpay in
excess of $10,000 jurisdictional limitation of district
court under 28 U.S.C. § 1346(a)(2). Since claim filed

_ concerns same parties and issues, including amount of

damages, as decided by district court, doctrine of res
judicata precludes consideration of this claim. 59 Comp.
Gen. 624 (1980).

Ineffective discharge--A discharge of an enlisted man,
which was to be held in abeyance in the event that further
hospitalization was required for a new disability not
present when the member went before the Physical Evaluation
Board but which, nevertheless, was effected, even though
prior to the effective date of the discharge the member was
hospitalized for a new disability, is a conditional
discharge which does not terminate the member's active
status and, therefore, the enlisted member is entitled to

“active duty pay until subsequent placement on the temporary

disability retired list. 39 Comp. Gen. 766 (1960).

Ordered home to await retirement--A member who is ordered
to his home in an awaiting order status pending action on
whether he will be placed on the temporary disability
retired list is entitled to active duty pay and allowances
for the period he is in that status retirement or of
official advice that he has been retired. B-183625, August
20, 1975. Compare 42 Comp. Gen. 158 (1962).

Active duty performed due to failure to receive retirement
orders--While the retirement of a Navy officer placed on
the retired list voluntarily for length of service pursuant
to section 6 of the act of February 21, 1946, is effective
on the first day of such month as the President may
designate, an officer who did not receive notice of such
retirement until after the effective date thereof and who
currently was paid active-duty pay and allowances may be
regarded as having been in a de facto status and entitled
to retain such pay and allowances or recover any amounts
which may have been refunded less any retired pay
received. 30 Comp. Gen. 195 (1950). See alsoc 35 Comp.
Gen. 225 (1955), and 49 Comp. Gen. 429 (1970}.

National Guard member; implied consent to remain on active
duty--A member of National Guard who was court-martialed
for offenses committed after terminal date of his active
duty for training is entitled to pay and allowances for
period subsequent to such terminal date, including period
of confinement, except as forfeited under courtmartial sen-
tence, since consent to remain on active duty (constructive
extension) may be implied from totality of c1rcumstances,
B-184829, April 15, 1976.

After expiration of active duty period; hospitalization--An
enlisted reservist who subsequent to the scheduled
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termination of his active duty tour under 10 U.S.C. 263
note was declared mentally incompetent due to an illness
that existed prior to the tour of duty and retained as a
hospital patient until honorably discharged for physical
disability without severance pay is not entitled to active
duty pay and allowances or leave credit for any period
after the termination of his active duty in the absence of
a statute providing otherwise, for a person suffering from
mental illness not incurred in line of duty accrues no
greater right to pay and allowances than he would accrue if
he were suffering from a physical illness not incurred in
line of duty, and the general rule that pay and allowances
do not accrue to an enlisted man held beyond the expiration
date of his enlistment or scheduled tour of duty unless
such holding is for the convenience of the Government or
for the purpose of making good time lost applies. 43

Comp. Gen. 380 (1963).

After expiration of enlistment - hospitalization for disa-
bility--An Army enlisted man who incident to an injury
reported to be due to his own misconduct is hospitalized
for a period subsequent to the expiration of his term of
enlistment is nevertheless entitled to pay and allowances
for the period, an administrative determination under 10
U.S8.C. 1216 that the physical condition of the member which
resulted from corrective surgery at an Army hospital at the
time of the injury is a disability incurred or aggravated
during active service, not the result of misconduct and in-
curred in line of duty, governing his rights, and the mem-
ber having executed the medical and hospitalization care
affidavit required by 10 U.S8.C. 3262, and having been
recommended for physical disability retirement, may be re-
garded as being retained in the service for medical treat-
ment and hospitalization within the meaning of section 3262
80 as to entitle him to pay and allowances for the period
of hospitalization following the expiration of his enlist-
ment. 47 Comp. Gen. 351 (1967). See also 40 Comp. Gen.
664 (1961), and 54 Comp. Gen. 33 (1974).

After expiration of enlistment--court-martial review

ending-~Army enlisted member sentenced by courtmartial to
dishonorable discharge, confinement for life, reduction in
grade, and forfeiture of all pay and allowances, was re-
tained in confinement after expiration of his enlistment
pending review of his sentence. On appeal his sentence was
reversed and rehearing held, which resulted in his convic-
tion for lesser offense involved in earlier conviction.
Reversal did not entitled him to "restoration" of pay and
allowances under 10 U.S.C. 875(a) for period subsequent to
expiration of his enlistment since his lack of entitlement
to pay during that period was due to expiration of his en-~
listment, not execution of court-martial sentence.
B-192082, December 21, 1978.




After -expiration of enlistment - while in parole status--
A service member whose enlistment expired while in
confinement pending appellate review of his court-martial
sentence is not entitled to pay and allowances for period
of confinement subsequent to expiration. of his enlistment
unless the conviction is completely overturned or set
aside. Where it is so overturned or set aside and a por-
tion ‘of confinement time is served in a parole status,
since the military exercises constraints on paroclee's
action, even though to a lesser degree than actual confine-
ment, such constraints are just as real. Therefore, the
individual is entitled to pay and allowances for his parole
period. Compare Cowden v. United States, Ct. Cl. No.
242-78, decided June 13, 1979. 59 Comp. Gen. 12 (1979)

Parole .status - civilian earnings--The rules governing
parole of a service member confined by military authorities
as a result of a courtmartial sentence require as a pre-
requisite to that parole that the parolee will have gainful
employment. Therefore, in the absence of a statute so
authorizing, it would be improper to set off civilian earn-
ings against military pay due for a parole period which
becomes a period of entitlement to pay and allowances, un-
less the '‘earnings are from Federal civilian employment
which is considered incompatible with military service. 59
Comp.-  Gen. 12 (1979). '

Members retained after eligible for retirement--The
authority vested in the Secretaries of the military depart-
ments to retain members of the uniformed. services on active
duty or in one of certain reserve components under 10
U.8.C. 676 after the members have qualified for retired pay
under Title III of the Army and Air Force Vitalization and
Retirement Equalization Act of 1948 was intended to have
limited application to permit the Secretaries to order a
member retained in the service because of some special
qualification, ability, or situation; however, in those
cases where members have been retained after

qualification and there is a doubt as to whether retention
was effected by a specific order or instruction, no gques-
tion will be raised. 38 Comp. Gen. 648 (1959).

Cadets, midshipmen disenrolled from service academies

Cadet or midshipman who resumes his enlisted status--A dis-
enrolled service academy cadet or midshipman who returns
home to await reassignment to active duty as an enlisted
man is entitled to active duty pay and allowances from the
date his separation is approved and his reassignment orders
are issued to the date he receives notification of the
action, the cadet or midshipman pursuant to 10 U.S.C.
516(b) "resumes his enlisted status" when separated for any
reason other than appointment as a commissioned officer or
for disability, and he is required to complete the period
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of service for which he enlisted or for which he is
obligated, unless sonner discharged. ..As the member while
at home awaiting orders will not be subsisted at Government
expense, he is entitled pursuant to’ 37 U.S.C. 402(4) to a
basic allowance for- sub31stence.';49 Comp. Gen. 407
(1969), : -

Cadet or midshipman awaiting transfer to Reserves-A disen-
rolled service academy cadet or midshipman who while await-
ing transfer by the Secretary concerned under 10 U.S.C.
4348(b), 6959(d), and 9348(b), -to ‘a Reserve. component re-
turns home, is not entitled to pay ‘and.allowances until he
is required to comply with new active duty orders, as the
transfer has the effect of discharging the cadet or mid-
shipman from his enlisted contract and, therefore, the mem-
ber is not in an active duty status for pay and allowances
purposes until he complies with hls new orders. 49 Comp.
Gen. 407 (1969). .

Delay between termination of cadet status and resumption of
enlisted status-~-The fact that several days elapsed’ between
the time a Regular enlisted man of thé uniformed services
reverted to that status pursuant to 10 U.s.cC. 516(b) upon
termination from the Air Force Academy ‘and--the date he
received his active duty orders at his home in Los Angeles
does not affect the member's entltlement to pay and allow-
ances as of the date of resuming Regular enllsted status.
If the member should, however, be- transferred to active
duty as a reservist and ordered to Andrews Air Force Base
in Maryland, his enlisted status having terminated when
disenrolled from the Academy, his right to pay and allow-
ances would commence on the day he departed. from home by
the means of transpo:tation authorized, and should the mem-
ber's orders reach him while visiting in the vicinity of
the Base, pay and allowances would commence on the ordered
reporting date. 49 Comp. Gen. 407 (1969)

Members in a missing, interned,  etc., status

When:- a member of the uniformed services enters a misaing or
other status covered by the Missing Persons Act, as
amended, 50 U.S.C. App. 1001-1015, permanent items of pay
and allowances, except temporary allowances, may continue
to be credited to His account provided no change occurs in
conditions of entitlement, section 2 of the act authorizing
the same basic, special and incentive pay, basic allowances
for subsistence and quarters, and station per diem allow-
ances, not to exceed 90 days, for a period of absence that
a member was entitled to at the beginning of his absence.
44 Comp. Gen. 657 (1965).

A member of the Air Force designated‘hie'father; who was

not dependent upon him for support, to receive an allotment
of all his pay and allowances in case he became missing.
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After the member became missing the Secretary of the Air
Force had authority under the Missing Persons provisions to
change the allotment to the father when he determined it
was in the interest of the member to put pay and allowances
into the Uniformed Services Savings Deposit Program rather
than pay them over to the father. B-196808, July 17, 1980.

Members killed in action--The father of a member in a miss-
ing status 1s not entitled to the accrued pay and allow-
ances, including amounts deposited in the Uniformed Serv-
ices Savings Deposit Program (USSDP), when the member is
determined to have been killed in action, even though he
was designated to receive an allotment of 100 percent of
the member's pay and allowances if he went in a missing
status, since the Secretary concerned has the authority
under 37 U.S.C. 551-558 to discontinue such an allotment.
The amounts accruing to member's account, including
deposits in the USSDP are then distributed in accordance
with 10 U.s.C. 2771, in this case to the designated bene-
ficiares, his sisters. B-196808, July 17, 1980.

Induction or Enlistment

Exroneous induction; veoidable status

The reclassification and immediate induction of an indi-
vidual because he failed to keep his draft board informed
and, therefore, he was declared delingquent, does not make
the induction void but merely voidable, and upon discharge
from the Marine Corps, under honorable conditions by reason
of erroneous induction, the member who was absent without
authority in a nonpay status for 1 year, 7 months, and 13
days out of the 2 years, 3 months, and 9 days of service,
is considered a de jure member of the Corps until his dis-
charge for pay purposes, and he is entitled to the full pay
and allowances credited to his account and remaining un-
paid, subject, of course, to 37 U.S.C. 503(a), which pro-
vides for the forfeiture of all pay and allowances for a
period of absence without leave or over leave, unless the
absence is excused as unavoidable. ' 52 Comp. Gen. 542
(1973).

where an individual has been held by a military court to be
outside the jurisdiction of the UCMJ and the validity of
the individual's enlistment has not been administratively
determined to be invalid, the individual's military pay angd
allowances may be continued until the administrative deter-
mination is made. 57 Comp. Gen. 132 {(1977}.

Decision by a military court that it does not have personal
jurisdiction over an individual for purposes of military
law because the Government has failed to prove that the in-
dividual was validly enlisted does not automatically void
the enlistment for purposes of determining the person's
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entitlement to pay and allowances. 57 Comp. Gen. 132
(1977).

Dejure enlisted status

Constructive enlistments may arise for purposes of pay and
allowances generally when individuals “"otherwise qualified"
to enlist enter upon and voluntarily render service to the
armed forces and the Government accepts such services with-
out reservation. A member serving under a constructive en-
listment is regarded as being in a de jure enlisted status
and entitled to pay and allowances 57 Comp. Gen. 132
(1977). '

When an enlistment contract is found to be voidable by
either the Government or the individual because of a defect
in the enlistment, either the Government or the individual
may waive the defect and affirm the enlistment so as to
confer upon the individual de jure member status for pay
and allowances. 57 Comp. Gen. 132, :

Medically unfit person inducted

A member of the uniformed services who, after having per-
formed active duty, is found to have been medically unfit
at the time of entry into the service is not deprived of
the right to military pay and allowances or of the status
of being entitled to basic pay because of the admini-
strative failure to discover his physical condition, absent
an affirmative statutory prohibition against the induction
of persons on the basis of physical or mental disqualifica-
tion, and in view of the fact 50 U.S.C. App. 454{(a) pro-
vides that no person shall be inducted into the armed serv-
ices until his acceptability has been satisfactorily deter-
mined, and section 456(h) prescribes that a physical or
mental condition constitutes a basis for deferment £from
induction rather than an absolute disqualification. 48
Comp. Gen. 377 (1968). See also 49 Comp. Gen. 77 (1969)
and 54 Comp. Gen. 291 (1974).

Persons judicially declared insane inducted or enlisted

Although there is no prohibition against the induction of
insane persons into the military service similar to the
prohibition against enlistment of insane persons (10
U.5.C. 3253: id. 5532), inductees should be treated in the
same manner as enlistees who do not acquire any right to
pay and allowances when an existing judicial adjudication
of mental incompetence is not discovered until after en-
listment; therefore, persons enlisted or inducted who,
after having performed active duty for some time, are dis-
covered to have been declared mentally incompetent by a
court prior to entrance into the military service are not
entitled to pay and allowances through the date
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determination of mental competency is made or until release
from military control or to any unpaid pay and allowances
for such periods. However, such persons who, after having
received active duty pay and allowances, are discovered to
have been declared mentally incompetent by a court prior to
entrance into the military service are entitled to retain
the pay and allowances received under the rule that a
person who can establish that he received pay and allow-
ances in a de facto status may retain the pay and allow-
ances received if the payments are otherwise proper. 39
Comp. Gen. 742 (1960). See also 54 Comp. Gen. 291 (1974).

Mentally incompetent persons (not judicially declared)
inducted or enlisted

Persons who after induction or enlistment in the uniformed
services, are found by qualified medical doctors to have
been mentally incompetent on the date of enlistment or in-
duction may not be regarded as insane persons, the same as’
persons who have been judicially determined by a court to
be insane prior to enlistment or induction; therefore, such
persons are regarded as members of the uniformed services
until the date of release from military control and are en-
titled to pay and allowances, paid and unpaid, and to
travel and transportation allowances authorized for members
who are discharged on account of a mental condition; also,
such members are liable for debts due the United States at
the ‘time of release. 39 Comp. Gen. 742 (1960). See also
54 Comp. Gen. 291 (1974).

Under age enlistments

The enlistments of individuals enlisted below the minimum
statutory age, who are still below that age when that fact
is discovered, are void and upon a definite determination
of such facts the individual's pay and allowances are to be
stopped and he should be released from military control.
However, if that fact is not discovered until after the in-
dividual has reached the minimum age, he enters a voidable
status and his enlistment may be avoided at the option of
the Government. 54 Comp. Gen. 291 (1974). See also 39
Comp. Gen. 860 (1960).

Under age enlistee discharged upon application of parent

Under 10 U.S.C. 1170, a member enlisted between the ages of
17 and 18 years and who is discharged upon application of
parent or guardian made within 90 days of enlistment, is
entitled to pay and allowances through the date of dis-
charge. 54 Comp. Gen. 291 (1974). See also 39 Comp. Gen.
860, 867 {(1960).




FPraudulent enlistments

General rules--Members who fraudulently enlist (voidable
enlistments) are entitled to receive pay and allowances
until the fact of the fraud is definitely determined, at
which time either the fraud should be waived and the member
continued in the service with pay and allowances, or the
enlistment should be avoided by the Government and the mem-
ber released from military contrcl with no entitlement to
pay and allowances beyond the date of determination of the
fraud. The date of determination of the fraud and the date
of the decision to either waive the fraud or avoid the en-
listment and release the individual from military control
should be contemporanecus or as close to contemporaneous as
possible so as to avoid retaining control over an indi-
vidual whose status as a military member is void. Regula-
tions may be changed in line with 47 Comp. Gen. 671 to
place the authority to waive fraud in enlistment on the
same level as the authority to determine the fact of a
fraudulent enlistment. 54 Comp. Gen. 291 (1974). See also
55 Comp. Gen. 1421 (1976) and 47 Comp. Gen. 671 (1968).

Fraudulently concealed prior dishonorable discharge--An en~
listed member of the Army who fraudulently concealed a
prior dishonorable discharge upon enlistment and who was
given a dishonorable discharge after discovery of the fraud
is not entitled to pay and allowances for any period served
under the fraudulent enlistment upon receiving an honorable
discharge as result of action taken by an Army Discharge
Review Board, even though he may have been temporarily
restored to duty for several days prior to the date of the
dishonorable discharge. 30 Comp. Gen. 528 (1951).

Fraudulently concealed criminal record--An enlisted member
of the Army who on entry into the service fraudulently con-
cealed a criminal record which disqualified him for enlist-
ment, and who was discharged under other than honorable
conditions upon discovery of the fraud, is not entitled to
pay and allowances for the period served under the fraudu-
lent enlistment, even though the discharge was reviewed by
an Army Discharge Review Board and changed to a discharge
under honorable conditions. 30 Comp. Gen. 18 (1950).

D. Termination of Officer’'s Commission for Holding Civil Office

Regular military and civil office are incompatible

Whether a position is a civil office within the meaning of
10 U.S8.C. 973(b} is not determined by the importance of the
duties alone or whether the duties can be performed by a
military officer without interfering with his military
duties, since the statute makes the two offices (Regular
military and civil) incompatible as a matter of law.
B-173783.149, October 9, 1975. See also 44 Comp. Gen. 830



{1965), 29 Comp. Gen. 363 (1950), 25 Comp. Gen. 377 (1945),
and 20 Comp. Gen. 885 (1941).

Civil office defined

Special policeman at Library of Congress--An officer of the
Regular Army who while in an excess leave program attending
law school accepts a temporary appointment as a special
policeman in the Library of Congress under 2 U.S.C. 167 is
regarded as having a position which is created by statute
with prescribed duties and which requires some exercise of
sovereign powers so that such a position is considered as a
"civil office” within the civil office prohibition under 10
U.S5.C. 3544(b), regardless of the temporary nature of the
appointment, and, therefore, the officer not only forfeits
his Regular Army commission but he also loses his entitle-
ment to pay and allowances upon recall to active duty on
termination of the school te:m. 44 Comp. Gen. 830 (1965).

State notary public--The office of notary public in the

State of Colorado is a civil office within the meaning of

10 U.S.C. 973(b) in that it is created by law and has cer-

tain duties imposed by law which involve some exercise of

sovereign power. An Air Force officer stationed in Ohio j
went to Colorado on leave, accepted Colorado notary public
appointment admittedly for purpose of terminating his mili-

tary commission under 10 U.S8.C. 973(b), and returned to .
Chio. In view of certain Colorado constitutional and

statutory provisions and a Federal District Court decision

in similar case, the ComptrollerGeneral will not object

to continuing officer's military pay and allowances since
substantial doubt exists as to his notary public status.
B-173783.149, October 9, 1975. See also B-173783.191,

March 1, 1976, and B-127798, June 8, 1956.

Commissioner of Roads for Alaska--A Regular officer who
accepts appointment as Commissioner of Roads for Alaska, a
position established administratively and not by statute,
which does not require an oath of office or have compensa-
tion or title fixed by law does not vacate his commission
or hold a "civil office" within the meaning of section
1222, Revised Statutes, and may continue to draw his active
duty pay and allowances while so assigned. 29 Comp. Gen.
363 (1950). '

Member of Alaskan Engineering Commission--Under the provi-
sions of section 1222, Revised Statutes, an Army officer
who accepts a regular appointment from the President as a
member of the Alaskan Engineering Commission thereby
vacates his Army commission and is not entitled to pay as
an Army officer while serving as a member of that commis-

sion. 1 Comp. Gen. 499 {1922). .




Public Health Service officer appointed to Interstate
Commission--The act of April 9, 1930, assimilating Public
Health Service officers with Army Medical Corps officers,
did not subject the former to rules of military discipline
and status, so that, unless detailed to the Army, a Public
Health Service officer is not precluded by the prohibition
in section 1222, Revised Statutes, against an Army officer
accepting a civilian office, from accepting, and taking the
cath of office under an appointment by the President with-
out compensation as a member of the Interstate Commission
on the Potomac River Basin. 11 Comp. Gen. 356 (1932}, dis-
tinguished. 20 Comp. Gen. 885 (1941).

Assistant to the President--The position of Assistant to
the President created by 3 U.S.C. 106 meets the criteria
for a civil office within the meaning of 10 U.S.C. 973(b}.
The exercise of the functions and duties of such an office
by a Regular Army officer on active duty would terminate
his military appointment. B-150136, February 7, 1974. See
also B-150136, July 2, 1974.

Asgistant Secretary and Deputy Assistant Secretary of
Defense positions--The Deputy Assistant Secretary of De-
fense positions which are created administratively and not
by statute are not civil offices within the meaning of 10
U.S.C. 973(b) and, therefore, Regular military officers
serving in such positions would not be in violation of that
statute. However, the Assistant Secretary of Defense posi-
tions are civil offices and if a Regular military

officer on active duty were to exercise the functions of
such an office, he would be in violation of 10 U.S.C.
273(b). See B-146890, March 13, 1975, and June 6, 1975.

Civil office while on terminal leave

Should a commissioned officer of the Regular Air Force on
terminal leave pending retirement accept a civil office
under a State Government or perform the duties of the of-
fice during such leave, the sanctions of 10 U.S.C. 973(b),
which provides for termination of his military appointment,
would apply to him. Since the civil office is under a
State Government, the provisions of 5 U.S.C. 5534a which
authorizes dual employment during terminal leave in other
circumstances, would not exempt the member from those sanc-
tions. 56 Comp. Gen. 855 (1977).

E. Additional Pay - Limitations

Acceptance of payments from Government

Medical officers receiving medicare fees--The acceptance by
Navy medical officers under a fee-splitting arrangement
with civilian physicians of a portion of the fees paid from
"Medicare" funds under the Dependents' Medical Care Act of
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1956, 110 U.S. C. 1071-1085, for medical services furnished
dependents of Navy and Marine Corps members in civilian
hospltals is the acceptance of additional compensation for
the same work and duties which the doctor officers were re-
quired to perform and for which they received pay as Naval
officers: therefore, the acceptance of the additional com-
pensation violates 5 U.S5.C. 70 (1958 ed., now codified as 5
U.s.C, 5536), and the fact that the Medicare funds are
placed in .the checking accounts of the civilian doctors
"before payment to the Navy medical officers does not change
the character as Government funds nor cure the illegality
of the fee- spllttlng arrangement.- 41 Comp. Gen. 741
{1962). See also B-207109, November 29, 1982.

Medical and dental .officers réceiviqg Veterans' Administra-

tion fees--Fee-basis medical services rendered to an eligi-
ble veteran for disabilities identified on an Outpatient
Medical Treatment Identification Card by a mllltary physi-
cian on active duty with the Armed Forces, who is engaged
in limited medical practice after hours with the permission
of his commanding officer, may not be paid by the Veterans
Administration in the -absence of-statutory authority under
the rule that concurrent Federal civilian employment and
active duty military service are incompatible. 47 Comp.
Gen. 505 (1968). See also B-207109, November 29, 1982, to
the .same effect concernlng dental officers. :

Personal expenses incident to military duties--Service
members not in-'a-travel status incurred personal expenses
at their permanent duty station for meals and lodgings in-
cident to their military duties during a snowstorm and seek
reimbursement. ~The entitlement of members of the armed
services to be so reimbursed for. expenses incident to their
mllltary service ‘'is corntained in title 37, United States
Code. ' In the absence of spec1f1c authorization, there is
no ‘legal basis upon which this Office may .authorize reim-
bursement.' B 194499, October 31, 19709,

In the absence of leglslatlon an enlisted member of the Air
Force who is ordered to secure a commission as a notary
public in connection with his military duties is not en-
titled to be reimbursed for any expenses associated with
becoming one since these expenses . are personal and are to
be paid by the member. B-196533, April 22, 1980.

Although official duties of the District Commander of the
Seventh Coast Guard District require that he be available
24 hours a day to respond to:problems arising from the
Cuban Refugee Freedom Flotilla, 31 U.S5.C. 679 prohibits the
District Commander' from being reimbursed by the Government
for the costs associated with installing and maintaining a
telephone in his- residerice. - 59 Comp. Gen. 723 (1980) .

. Compare also .60- Comp. Gen. 490 (1981), and 56 Comp. Gen.
767 (1977) Co




Acceptance of payments from sources other than.the
Government - _ ‘ .

Reserve officers on active duty as interns in private hos-
pitals--Naval Reserve officer on active duty as an intern
in a municipal hospital who is paid compensation for the
performance of the service required of him as a Reserve of-
ficer on active duty, receives the compensation incident to
his duties for the benefit of the United States, and there-
fore, the compensation should be collected from the officer
and covered into the Treasury a miscellaneous receipts. 32
Comp. Gen. 454 (1953). See also 30 Comp. Gen. 246 (1950}.

Officers assigned to educational institutions as a part of
ROTC program may accept certain nonpay benefits-~The accep-
“"tance by senlior commissioned officers to the uniformed
services assigned to educational institutions having a Re-
serve Officers' Training Corps program of some of the bene-
fits offered civilian members of the staff-- free or
reduced rates for tuition, tickets to school activities,
parking privileges, and books and supplies~-would not vio-
late 18 U.S.C. 209(a), prohibiting receipt of salary from
any source other than the United States, the benefits which
are peculiar to educational institutions having no counter-
part in the military compensation system nor involving con-
flict of interest or loyalty on the part of the officers,
who assigned to educational institutions with the academic
rank of professor (10 U.S.C. 2102), should be given some
school status by the institution; therefore, as no direct
payments are involved in the acceptance of the propdsed
additional benefits, Department of Defense Directive No.
5500.12, dates August 4, 1965--"Acceptance by ROTC Staff
Members of Payments or Other Benefits Offered by Educa-
tional Institutions"--may be amended to include tuition
assistance, tickets to school activities, and parklng and
book provileges. 45 Comp. Gen. 308 (1965)

Honorarium for lecture given by actlve duty officer--A
check which was received by an Army officer a an honorarium
for a lecture he was designated to give in his capacity as
an officer on active duty constitites eanings, in excess of
regular pay and allowances, which belong to the regular pay
and allowances, which belong to the United States as. em-
ployer, and therefore, the officer is required to endorse
the check for deposit into the Treasury. 37 Comp. Gen. 29
(1957). ‘ : :

Fees for jury duty--A military member on active duty re-
ceiving full pay and allowances served as a.juror in a
State court. He received $35 in fees for his jury duty.
The member may not keep the fees because he was not in a
leave status and he is therefore receiving additional
compensation for performing his duties presumably during
normal working hours. B-207034, November 4, 1982;
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Application of Adjustments Increases to Pay

‘Increase comparable to civilian employees

Effective date of adjustment under PL 90-207--Members of
the uniformed services entitled, pursuant to Public law
90-207, approved December 16, 1967, to pay increases com-
parable to those prescribed for civilian employees under
the Federal salary Act of 1967, the second of a three-stage
upward adjustment that is effective for civilian employees
on the "first day of the first pay period beginning on or
after July 1, 1968," may be made effective for military
personnel on July 1, 1968, as the monthly pay basis fixed
by 37 U.S.C. 203(a) meets the standard that the pay in-
crease for both civilian and military personnel commence on
the first day of the first pay period starting July 1,
1968. 47 Comp. Gen. 549 (1968). : '

Retroactive pay adjustment - active duty requirement--The
fact that a reemployed civilian who while on military fur-
lough served on active military duty was on a civilian roll
on April 15, 1970, the date of enactment of the
federal Employees Salary Act of 1970, Public Law 91-231,
does not entitle him under the act to a retroactive adjust-
ment in basic pay for the active military duty performed
during the period January 1, 1970, through March 15, 1970,
as the act provides compensation increases for Federal
classified employees only. However, although Public Law
90-207, December 16, 1967, provides for an increase in
basic pay for military personnel whenever the General
Schedule of compensation for Federal classified employees
is increased, the Secretary of Defense, in implementing the
1970 act pursuant to Executive Order No. 11525, prescribed
that a member must have been on active duty on April 15,
1970, to be entitled to a retroactive adjustment in pay.
50 Comp. Gen. 226 (1970). See also 50 Comp. Gen. 868
21971), 50 Comp. Gen. 99 (1970), and 49 Comp. Gen. 796
1970).

Pay increase — member in missing status

The widow and designated beneficiary of an Air Force cap-
tain held to be in a missing in action status from March
28, 1969, until that status was terminated on March.l9,
1970, on the basis of evidence establishing his death, may
be paid the increase in basic pay provided by the Federal
Employees Salary Act of 1970, and implemented by Executive
Order No. 11525, for the period January 1, 1970, the retro-
active effective date of the act, through March 19, 1970,
absent a contrary determination under 37 U.S.C. 556(c¢) by
the Secretary of the Air Force. While the Department of
Defense Memorandum implementing the Executive order permits
a retroactive increase in pay for any active service per-
formed in the case of a person "who died"” after December
31, 1969, but before April 15, 1970, such authority
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together with section 5 of the salary act on which it is
based is considered to have reference to a termination of
pay because of death. 50 Comp. Gen. 148 (1970).

Military pay increases - frozen under Economic Stabiliza-
tion Act

The claim of an Air Force sergeant for a retroactive in-
¢rease in basic pay and quarters allowance from the ef-
fective date of the act of September 28, 1971, Public Law
92-129, through November 13, 1971, the end of the 90-day
wage-price freeze--August 15 to November 13, 1971--imposed
by Executive Order 11615, dated August 15, 1971, issued
pursuant to the Economic Stabilization Act of 1970, as
amended, may not be allowed since freezing military pay and
allowances at the rates in effect on August 14, 1971, is
within the broad scope of authority vested in the President
by the Economic Stabilization Act and, furthermore, the in-
crease for the wage-price freeze period not having been
provided by law prior to August 15,1971, and by appropria-
tions to cover the increase does not meet the requirements
of section 203(c) of the Economic Stabilization Act Amend-
ments which authorize retroactive payment of increases. 52
Comp. Gen. 15 (1972).

Active Duty for Part of a Month - Computation of Pay

Member obligated to serve 30 days or more but released
early - payment basis

A member of a uniformed service, who was obligated to serve
on active duty for 30 days or more but who was released
from the service before performing such active duty for at
least 30 days, is entitled to receive pay and allowances on
a day-to-day basis including the 31lst day of the month,
computed in accordance with the provisions of 37 U.S.C.
1004 (1970) and not under the provisions of 5 U.S.C. 5505,
since these latter provisions establish the general rule
relative to the computation of pay for those individuals
who performed such active duty for 30 days Or more before
being released. 54 Comp. Gen. 952 (1975).

Member on active duty for part of a month - payment basis
for 31st day of the month

A Regular Army officer who during a 6 calendar month period
performed active duty for part of each month, reporting for
duty on other than the first day of the month, and attended
a civilian educational institution on excused leave for the
other part of the month, is entitled to pay and allowances
for the 31st day of a month, 37 U.S.C. 1004 prescribing for
"a member of a uniformed service" pay and allowances for
each day of a continuous period of less than 1 month's
service, including the 31lst, at 1/30 of the monthly amount.
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II.

A.

of pay and allowances, applying to members of all
componeénts, and the term "member" defined to include a com-
missioned officer and the term "uniformed service” to in-
clude the Army, both Regular and Reserve members pursuant
to 10 U.S.C. 3062(c), the Regular Army officer is entitled
to pay and allowances for each 31lst day within the 6 calen-
dar month pericd during which he performed active duty for
part of the month. 46 Comp. Gen. 100 (1966). See also 47
Comp. Gen. 575 (1968).

NON PAY OR REDUCED PAY STATUS

Civil Arrest or Confinement

Member restricted to the state by civilian authorities--
Navy member who while on authorized leave was arrested by
civilian authorities and then restricted to State of South
Dakota while awaiting trial, at which he was convicted, and
who apparently performed no duties commensurate with grade
or specialty is not entitled to pay and allowances during
period subsequent to authorized leave, as absence was
result of own misconduct and was not excused as unavoid-
able. B-179866, July 31, 1974,

Administrative determination as to whether absence is un-
avoldable 1s necessary--A Marine Corps enlisted member was
charged with a crime by civilian authorities and placed in
civil confinement pending trial. At trial he was found not
guilty by reason of insanity and transferred to a state
mental institution for an indefinite periocd of time. An
administrative determination should be made in each indi-
vidual case of absence from duty while in civil confinement
as to whether it os to be excused as unavoidable as re-
quired by the Military Pay and Allowances Entitlements Man-
ual. Payment for the period in question may be made if an
administrative determination favorable to the individual is
made. B-194949, November 7, 1979. ‘

Indicted but released due to mental incompetency-A Marine
Corps member who while in an authorized absence status is
confined and later indicted by civilian authorities and who
on the basis of a court finding of mental incompetency is
retained in a Medical Center for Federal Prisoners until
discharge of the indictment and his return to military con-
trol, is not entitled to credit in his final military pay
record with pay and allowances for the period of absence in
view of the Commandant of the Corps determination that the
absence may not be excused as unavoidable, and that the
member's absence in the hands of the civil authorities must
be considered "time lost" for pay purposes. 48 Comp. Gen.
792 (1969).




Paroled to custody of military authorities--~A member of the
uniformed services under a sentence of confinement by civil
authorities who while paroled to the custody of military
authorities on a daily basis performed duties with his unit
in accordance with the court's work release recommendation,
satisfactorily serving in the capacity of a noncommissioned
officer squadron leader, a position commensurate with his
grade, military specialty, and length of service, is, pur-
suant to 37 U.S.C. 204(a) and 101(18), which govern en-
titlement to basic pay, eligible to receive pay and allow-
ances commensurate with his grade and specialty for each
day of full-time duty performed while paroled to the mili-
tary authorities. 52 Comp. Gen. 317 (1972).

Army member who was under sentence of civil confinement for
6 months but only had to serve sentence on weekends under a
work release program is not entitled to pay and allowances
for weekends actually confined, since he is only entitled
to receive pay and allowances in such circumstances for
week days that he was paroled into custody of military au-
thorities and then performed or was available to perform
full-time duties commensurate with his grade and special-
ity. B-191301, May 17, 1978. - 52 Comp. Gen. 317 distin-
guished.

Pretrial custody at U.S. installation for foreign authori-
ties--A service member charged with commission of a civil
offense on foreign soil is entitled to his pay and allow-
ances for any pretrial custodial period at a U.S. military
installation where the decision to incarcerate or to merely
restrict the member to duty station and assign him to per-
form duties on full-time basis remains in installation
commanders. However, a service member charged with commis-
sion of a civil offense on foreign soil is to be considered
constructively absent from duty and not entitled to pay and
allowances when member is actually incarcerated on the
basis of request for incarceration by foreign civilian
authorities under the provisions of a treaty or other in-
ternational agreement. 55 Comp. Gen. 186 (1975). See
also 51 Comp. Gen. 380 {(1971), and 45 Comp. Gen. 766
{1966).

Where incarceration in U.S. Military Correctional facility
is at request of Japanese authorities, no discretionary
authority exists in military installation commander to in-
carcerate or merely to restrict to installation, member is
deemed. to be constructively absent during period of acutal
incarceration subsequent to indictment and cother than to
extent that such time is covered by unused accrued leave,
no entitlement to pay and allowances accrues. B-169366,
November 29, 1977, sustaining 51 Comp. Gen. 380. Cf. 55
Comp. Gen. 186. -



Absence from duty due to foreign judicial proceedings--A
service member charged with commission of a civil offense .

on foreign soil is not entitled to pay and allowances for
period when actually absent from military installation for
purposes of judicial proceedings by foreign civil authorie-
ties unless such absence is excused as unavoidable. 55
Comp. Gen. 186 (1975).

Confined for Military Offense

Member in "full duty" status--"Full duty" for purposes of

10 U.S.C. 972 is attained when member, not in confinement,

is assigned useful and productive duties (as opposed to

duties prescribed by regulation for confinement facilities)

on a fulltime basis which are not inconsistent with his

grade, length of service and military occupational spe-

cialty (MOS). While placement in the same MOS is not essen-
tial, the decision to place a member in that MOS or to

assign him available duties consistent with his grade and
service is a question of personnel management best left to
judgment of appropriate military commander. Full duty

status for purposes of 10 U.S.C. 972, once attained, cannot

be lost by virtue of restraint short of confinement; ac-
cordingly, assignment to useful and appropriate service

either after release from confinement or in lieu of con-
finement pending trial could constitute full duty status

for purposes of the statute. 54 Comp. Gen. 862 (1975).

See also 37 Comp. Gen. 228 (1957). Compare B-~173065, July .
7, 1971, N

Member returned to military control assigned full-time
dutles--Navy enlisted member, who voluntarily returned to
military control from absence without-leave status, was
assigned appropriate full-time duties in lieu of confine-
ment pending trial, convicted by court-martial, confined
and reassigned to further duties after release until date
of discharge, is entitled to pay and allowances for both
pre- and post-confinement periods of duty, since assignment
to full-time duties consistent with member's rank and serv-
ice is deemed "full duty" for purposes of 10 U.S5.C. 972 and
implementing Department of Defense regulations. 54 Comp.
Gen. 862 (1975). See also 37 Comp. Gen. 228 {1957).

After expiration of enlistment - court-martial review pend-
ing--Army enlisted member sentenced by courtmartial to dis-
honorable discharge, confinement for life, reduction in

grade, and forfeiture of all pay and allowances, was re-

tained in confinement after expiration of his enlistment

pending review of his sentence. On appeal his sentence was
reversed and rehearing held, which resulted in his convic-

tion for lesser offense involved in earlier conviction.

Reversal did not entitle him to "restoration" of pay and

allowances under 10 U.S.C. 875(a) for period subsequent to .




expiration of his enlistment since his lack of entitlemert
to pay during that period was due to expiration of his
enlistment, not execution of court-martial sentence.
B-192082, December 21, 1978. Compare 59 Comp. Gen. 12
(1979), for rule when conviction completely set aside.

After expiration of enlistment - not restored to duty--
Enlisted member who returns to military control after i
deserting and whose term of enlistment had expired prior to
his return to duty is not entitled to pay and allowances
until he is officially restored to duty for the purpose of
making good time lost during the period covered by the con-
tract of enlistment. 54 Comp. Gen. 862 (1975).

After expiration of enlistment - restored to duty--Enlisted
member who deserted, was returned to full duty, tried by
"court-martial, convicted and confined but whose court-
martial conviction did not include a forfeiture of pay is
entitled, in accordance with paragraph 10316b(4) of the
Department of Defense Military Pay and Allowances Entitle-
ments Manual, to pay and allowances for the period of con-
finement. 54 Comp. Gen. 862 (1975). B-192082, December 2,
1975.

Pay of absent member begins upon placement under military
control--A Marine Corps Reserve who upon failing to report
on March 1, 1964, for involuntary active duty for training
is apprehended and placed under the jurisdiction of mili-
tary authorities in the area of his home on March 6, and
delivered into custody at his duty station on March 14, is
entitled to pay from March 6, in accordance with paragraph
044250~1 of the Navy Comptroller Manual which provides that
a member absent without authority is entitled to pay from
the date he returns to the jurisdiction of the Armed
Forces, and the delay in transferring him to his assigned
duty station after he was placed under military control is
considered to have been for the convenience of the Govern-
ment. 44 Comp. Gen. 80 (1964).

On duty while court-martial sentence under appeal--An
enlisted man who is sentenced by a court-martial to dishon-
orable discharge, forfeiture of all pay and allowances and
confinement at hard labor for five years, and who is re-
tained in the service after the expiration of enlistment
and released from confinement and "restored to duty pending
completion of appellate review," pursuant to a court mar-
tial order which provided that the portion of the sentence
adjudging forfeitures was not applicable to future pay and
allowances, is entitled to pay while performing duty after
such date, even though, upon appellate review, the sentence
of dishonorable discharge is ordered executed. 33 Comp.
Gen. 281 (1953). See also 36 Comp. Gen. 564 (1957).




Making good time lost

Time lost due to court-martial conviction--A Marine Corps
enlisted man who, while in confinement imposed by a general
court-martial made application to make good time lost by
reason of the conviction, and whose application was ap-
proved on the date his enlistment normally would have ex-
pired, is entitled, upon restoration to full duty status
after completion of the sentence, to pay and allowances
from the date of restoration. 34 Comp. Gen. 390 (1955).
See also 37 Comp. Gen. 380 (1957).

Confinement period during “making-up" lost time period--An
enlisted man who is restored to dquty to make up lost time

as provided by 10 U.S.C. 972, having resumed his obligated
service contract, his enlistment extends beyond the normal

. expiration of his term of service to include the make good

days and, therefore, fixes a new termination date, even
though a period of confinement may have commenced during
the extended period. However, the restoration to duty
status to make up lost time does not continue indefinitely
when a status changes from duty to confinement, whether
pretrial or pursuant to a court-martial sentence. There-
fore, a member who was placed in pretrial confinement dur-
ing a make good lost time period extending from the date
his enlistment expired to the adjusted expiration date is
not entitled to .pay and allowances subsequent to the new
termination date. 47 Comp. Gen. 487 (1968).

Absence Without'LeaGe

Absence excused - mental incompetency--For an absence with-
out leave of a mentally incompetent enlisted member of the
uniformed services to be excused as unavoidable under sec-
tion 4(b) of the Armed Forces Leave Act of 1946, as -
amended, the absence not only must be unavoidable insofar
as the enlisted man is concerned but it must be unavoidable
insofar as the Government is concerned, the test being
whether the absence Could have been prevented by the member
or by the military authorities' exercise of due diligence
in attempting to discover, apprehend and return the member
to military control; therefore, when an unauthorized ab-
incompetent enlisted member could not have been prevented
by the member or the military authorities and is excused as
unavoidable, the member is entitled to pay and allowances
for the excused leave periods. 40 Comp. Gen. 366 (1960).

Absence unexcused - civilian psychiatric treatment--Mem-—
per's claim for pay and allowances for period in which he
was in an unauthorized leave status (part of which he

was under psychiatric treatment in civilian hospitals) is
disallowed since the administrative determination required
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by 37 U.s.C. 503(a) (1970} was not made that- the absence
was excused as unavoidable, which determination is primar-
ily administrative and based on the actual facts:involved.
B-187272, November 4, 1976. iSee also 47 Comp. Gen. 214
(1967). . gy

Individual who is in "absence without leave" status for
more than 30 days, even though it is determined by medical
authority that he is medically incompetent, is not entitled
to pay and allowances for that absent period unless absence
isexcused as unavoidable (37 U.S.C. 503(a)) by officer ex-
ercising general courts-martial jurisdiction. B-192444,
October 30, 1978, cf. 40 Comp. Gen. 366 (1960). '

Change in type of discharge - absence unexcused--Although
the undesirable discharge given an enlisted man for reasons
"including absence without leave was, upon later disclosure
of the circumstances, corrected to an honorable discharge
for the convenience of the Government by a Naval Board of
Review, Discharges and Dismissals pursuant to section 301
of the Servicemen's Readjustment Act of 1944, such enlisted
man is nevertheless not entitled to receive pay for the
period of the unauthorized absence. 22 Comp.: Gen. 339
(1950).

Criminality versus misconduct--The question of whether suf-
ficient grounds exist for excusing absences of members of
the uniformed services as unavoidable under section 4(b) of
the Armed Forces leave Act, is primarily for administrative
determination based on the individuwal facts. There may be
cases where absences of members are not due to any mis-
conduct on the part of the member but result from events
beyond the member's control, such as, if following deten-
tion by civil authorities members are released without
trial upon agreement to make reparation for the civil of-
fense. In such cases excusing the absence as unavoidable
so forfeiture of pay and allowances would not be necessary,
would be justified. The basis for excusing as unavoidable
such absences should be an absence of misconduct on the
part of the member rather than a 'lack of criminal culpa-
blllty- 39 Comp. Gen. 781 (1960)

Change in Type But Not Date of Dlscharge

Claim for active duty pay from date of discharge under
other than honorable conditions, to date claimant would
otherwise have retired, and for retirement pay thereafter
based on court ordered change in charterization of dis-
charge to general is denied since Court of Appeals decision
did not render discharge "null and void" but merely
directed a change in the character of the discharge not a
change in its date. Without change in the date of
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discharge, no additional rights to active duty pay
accrued, B-~181904, December 24, 1974.

Member's discharge absolutely terminates his enlistment to
military pay and allowances and subsequent change in char-
acter of discharge does not affect former member's status
with respect to separation from the service, nor does it
create any right to military pay for periocds after date of
discharge. B-207041, September 8, 1982, B-203752, March 2,
1982, B-201944, March 26, 1981, B-~198168, April 16, 1980.
B~193417, February 16, 1979, B-188041, April 22, 1977,
B-189212, July 5, 1977, B-193635, January 17, 1979,
B-178320, August 9, 1977.

FORFEITURES AND COLLECTIONS OF PAY

Forfeiture of Pay by Court-Martial Sentence

Execution of sentence

Effective date of forfeiture--A Marine Corps officer whose
sentence for violating the Uniform Code of Military - Justice
on November 22, 1972, was approved, as to the forfeiture of
pay and allowances, but not as to dismissal, and finally
executed on December 18, 1972, following which the officer
was detached from duty and ordered to travel to his home of
record without entitlement to active duty pay and allow-
ances, where he was released on December 31, 1972, and
transferred to the Reserves with 45 days' unused leave, is
entitled to pay and allowances through December 17, 1972,
pursuant to the interpretation of 10 U,S5.C. 857 and 871
that the day of the execution of a sentence controls. He
is entitled to mileage for authorized travel by privately
owned automobile as provided by paragraph M4157 of the
Joint Travel Regulations, but not to payment for the unused
leave as the forfeiture imposed was "all pay and allow-
ances.," 52 Comp Gen. 909 (1973). )

Accrued pay prior to court-martial sentence--In the absence
of court-martial conviction and sentence which includes
forfeiture of accured but unpaid pay and allowances, that
which accrues but is unpaid at the time the member enters
absent without leave status may be paid following his
return to military control. B-192444, October 30, 1978.

Sentence set aside by appelate review~- A court-martial
sentence which was set aside by appellate review prior to
the execution of the pay and allowance forfeiture provi-
sions of the sentence may not be considered a valid
sentence for forfeiture purposes, and pay and allowances
may accrue to the member until approval of the second




court-martial sentence which required forfeiture of pay and
allowances accruing thereafter. 36 Comp. Gen. 512
{1957).

Where United States Court of Military Appeals orders
court-martial finding and sentence set aside and charges
dismissed, member is entitled to pay and a allowances of
grade from which that sentence purported to reduce him.
B-1920761, March 31, 1978.

Two or more forfeitures--~The deferment of the execution of
the forfeiture of pay provisions of a second courtmartial
sentence until the expiration of the forfeiture provieions
of a previous courtmartial sentence may be approved by the
convening authority under Article 71(d) of the Uniform Code
of Military Justice, 10 U.S.C. 871(d), in the absence of a
statutory requirement that two or more sentences of for-
feiture of pay and allowances run concurrently and, al-
though the deferment is not for probationary purposes
within the meaning of United States v. May, 10 USCMA 358,
27 CMR 432, and United States v. Cecil, 10 USCMA 371, 27
CMR 445, in view of Article 57(a) of the Code, 10 U.S.C,
857(a), providing for application of a forfeiture of pay or
allowances on “or after" the date of approval of a court-
martial sentence, the convening authority may direct that
the second forfeiture sentence apply when the currently
existing sentence has been fully executed, however, he may
not direct the interruption of the previous sentence of
forfeiture until the new sentence has been satisfied. 42
Comp. Gen. 279 (1962). See also 36 Comp. Gen. 755 (1957).

Restoration to duty awaiting appellate review--The restora-
tion of an enlisted member to duty awaiting appellate re-
view of a court~martial sentence of forfeiture of all pay
and allowances makes inoperative the total forfeiture sen-
tence, and the member is entitled to pay and allowances on
restoration to duty. 37 Comp. Gen. 591 (1958).

Computation and collection of forfeiture

Amount which may be forfeited without punitive discharge--
The ruling of the United States Court of Military Appeals
in United States v. Jobe, 27 C.M.R. 350, 10 U.S.C.M.A. 276,
on March 13, 1959, that imposition of total forfeitures by
a general court-martial without a punitive discharge is not
expressly forbidden by the Uniform Code of Military Justice
has the effect of declaring a sentence of total forfeiture
of pay and allowances without a punitive discharge a legal
sentence, so that the right of a service member to have
reserved one-third of the pay and allowances for the period
covered by a sentence of a general court-martial to total
forfeitures but not. including a punitive discharge is too




doubtful to warrant payment, and, therefore, disbursing
officers may not effect payment in such cases. 39 Comp.
Gen. 46(1959), modified. 39 Comp. Gen. 637 (1960). .

Class Q allotment established after forfeiture is effec-
tive--The marriage and establishment of a class Q allotment
by an enlisted member of the armed services after the ef-
fective date of a forfeiture of two-~thirds of his rate of
pay in the pay grade to which reduced under a court-martial
sentence does not affect or increase the pay the member is
entitled to as a result of the courtmartial sentence and,
therefore, a refund of the amount withheld in excess of
two-thirds of the basic pay of the member after deduction
of the mandatory monthly contribution to the class Q allot-
ment may not be authorized, the member not having been sub-
ject to class Q allotment deductions on the effective date
of the pay forfeiture, the pay to which he became entitled
as a result of the courtmartial sentence is not affected by
the allotment deductions. 44 Comp. Gen. 633 (1965).

Debts incurred after forfeiture is effective--The require-
ment that items of indebtedness due the Government by
members of the Armed Forces should be reimbursed to the
Government by making deductions of the amount of the in-
debtedness from forfeitures of pay and allowances or fines
imposed by courts martial sentences before transfer of the
forfeitures or fines to the Soldiers' Home Permanent Fund,

pursuant to 24 U.S.C. 44, for the support of the Home, has I ‘

no application to any indebtedness which accrues or is in-
curred after the courts-martial forfeiture has been ex-
ecuted, thereby avoiding delay in transferring the amounts
of forfeitures or fines to the Fund, which in some in-
stances might defeat the purpose of the statute, and the
deductions of amounts due for the reimbursement of Govern-
ment which are required to be made from forfeitures or
fines applies as well to an indebtedness due a Government
instrumentality, and to advances of pay or travel expenses
or allowances, but does not apply to an income tax lia-
bility, payment of which does not constitute a "reimburse-
ment of Government." 42 Comp. Gen. 486 (1963). See also
39 Comp. Gen. 46 (1959).

Forfeiture - loss of entitlement to pay--A forfeiture of
pay imposed on a member of the uniformed services under the
1951 Manual for Courts-Martial constitutes a loss of en-
titlement to pay rather than an indebtedness to the

United States, and such forfeitures now take precedence
over other items of indebtedness. 36 Comp. Gen. 79
(1956). )

Government failure to collect forfeiture--The failure of
the Government to collect from an enlisted member of the ‘

uniformed services a court-martial forfeiture during the
period of the sentence does not give rise to an admini-
stratively ascertained debt which may be canceled or




remitted under 10 U.S8.C. 4837(4d); id. 6161(4d) and id
9837(d), even though the uncollected forfeiture is consid-
ered as an erroneous payment of basic pay, such debt remis-
sion authority not extending to a remission of a punishment
adjudged by court-martial; however, where a forfeiture may
not be extended beyond the period fixed in the sentence,
there is no unexecuted forfeiture which may be remitted so
that all that remains due from the member is the amount of
the forfeiture that must be transferred for the support of
the Soldiers' Home under 24 U.5.C. 44. 41 Comp. Gen. 269
(1961).

While an uncollected court-martial forfeiture is not an ad-
ministratively ascertained debt under the military debt re-
mission provisions in 10 U.S.C. 4837(d); id. 616l(4); id.
9837(d), the failure to reduce the enlisted member's pay as
required by the court-martial sentence results in an erron-
eous payment and where the court-martial sentence is not
timely remitted under 10 U.S.C. 874(a), and the member's
pay account is not timely reduced, the resulting indebted-
ness may be involuntarily collected in monthly installa-
tions under authority of the act of July 15, 1954, 5

U.5.C. 46(d), governing collection of erronecus payments
from enlisted members. 41 Comp. Gen. 269 (196l1).

Ambiguous sentence - nullity--A court-martial sentence is-
sued on January 22, 1959, which reduced a master sergeant,
pay grade E-7 because of the changes in titles and pay
grades effected by the act of May 20, 1958, is at least an
ambiguous sentence, and under the rule that an ambiguity in
a courtmartial sentence should be resolved in favor of the
accused, the purported reduction must be regarded as a nul-
lity. 40 Comp. Gen. 79 (1960}.

Review of sentences

Sentence partially affirmed--Action of a general court-
martial review board which did not affirm a Navy enlisted
man's bad conduct discharge but did affirm one of the
charges of disobedience may not be regarded as an acquittal
to entitle the member to pay and allowances after the ex-
piration of his enlistment while he was in a confinement
and restricted status. 37 Comp. Gen. 228 (1957).

Sentence set aside prior to expiration of enlistment--An
enlisted member in the grade of sergeant first-class who
was confined pending appellate review of a court-martial
sentence which included dishonorable discharge, forfeiture
of pay and allowances and confinement to hard labor, and
who had the action of the convening authority set aside on
the basis that it erred in the consideration of the sen-
tence did not have an executed forfeiture of pay:; and,
therefore, from the date of the action of the first conven-
ing authority until the date ofthe normal expiration of
enlistment, the member was entitled to accrue pay and




allowances in the grade of sergeant first-class in the
absence of an approved sentence as used in Executive Order
No. 10652 which would effect a reduction in grade. 39
Conmp. Gen. 42 (1959). B~-190761, March 31, 1978.

Sentence set aside after expiration of enlistment--An en-
listed member of the uniformed services who was confined
beyond the normal date of expiration of enlistment pending
review of a court-martial sentence which included dishonor-
able discharge, forfeiture of all pay and allowances and
confinement to hard labor, and who had the action of the
first convening authority set aside even though the sen-
tence was consistently approved except for reduction of
period of confinement at hard labor, is not entitled to pay
and allowances beyond the normal date of expiration of en-
listment until restored to duty. 39 Comp. Gen. 42 (1959).
B-192082, December 21, 1978.

Sentence approved--~An enlisted member of the uniformed
services in the grade of sergeant first-class whose court-
martial sentence, which included dishonorable discharge,
forfeiture of all pay and allowances, and confinement to
hard labor, was approved by the second convening authority
on July 7, 1958, after. the member had been restored to duty
pending appellate review is entitled to pay and allowances
of a sergeant firgt-class until July 6, 1958, thereafter
the reduction in grade to private automatically became ef-
fective as prescribed in Executive Order No. 10652 and the
member is entitled only to the pay and allowances of a
private or a higher grade, if subsequently promoted, until
date of discharge or until the sentence was ordered exe-
cuted, whichever occurred first. 39 Comp. Gen. 42 (1959).

Member dies after expiration of enlistment pending appel-
late review--An enlisted member of the uniformed services
who dies subsequent to the expiration of his enlistment and
while a prisoner in confinement pending appellate review of
an unexecuted court-martial sentence is regarded as having
his enlistment expire by operation of law rather than as
the result of the imposition of the court-martial sentence
then pending appellate review, so that the issuance after
the member's death of a court-martial order by the Secre-
tary of the Army to restore the rights, benefits, privi-
leges and property of which the deceased may have been
deprived by virtue of the findings of gquilty and sentence
could not have the effect of placing the member in a pay
status after the expiration of the enlistment to permit
payment of arrears of pay for the following period of con-
finement or of the death gratuity. 40 Comp. Gen. 202
(1960),




. B. Reductions in Grade Other Than by Court-Martial

Commanding officer's authority to restore grade and pay

Upon restoration 11 months subsequent to reduction from
staff sergeant to sergeant under Article 15, Uniform Code
of Military Justice, the member of the uniformed services
reduced in grade is entitled to the difference in basic pay
and allowances between the grades E-5 and E=6 for the
period of the reduction, notwithstanding restoration was
made by the successor of the commanding officer who imposed
the sentence, the reference in paragraph 134, Addendum to
the Manual for Courts-Martial to a 4-month period for the
exercise of a commander's authority to set aside a punish-
ment imposed under Article 15, prescribing a guideline and
not a limitation on the authority to restore all rights,
privileges, and property affected by a reduction in grade.
46 Comp. Gen. 880 (1967}.

Effective date of restoration

An enlisted member of the uniformed services who is reduced
in grade for misconduct or inefficiency and then restored
to his former grade is entitled to retroactive restoration
if the reduction was imposed as a punishment which would
entitle the member to redress under Article 15 (d) of the

. Uniform Code of Military Justice, authorizing the setting
aside of any punishment and restoration to all rights af-
fected by the punishment, but if the reduction is a
"wrong," the member's redress is under Article 138, which
merely requires the superior officer to take measures for
redressing the wrong and does not authorize restoration to
all rights affected, and therefore the restoration to the
higher grade is effective only from the date the restora-
tion action is taken. 36 Comp. Gen. 137 (1956).

C. Debt Collections from Pay

Debts owed the United States

Statutory authority required to withhold from enlisted mem-
ber's current pay--In the absence of specific statutory au-
thority for withholding current pay of members of the uni-
formed serices to liquidate general debts due the United
States, the only action which may be taken with respect to
an indebtedness resulting from loss or damage to Government
property, under 31 U.S.C. 89, 90, by a Marine Corps en-
listed man, who disputes the debt and declines to make
arrangements for debt liquidation, is to note the debt in
the member's service record so that set  off may be made
from the final pay due on separation from the service 37
. Comp. Gen. 353 (1957). See also 42 Comp. Gen. 619 (1963),

58 Comp. Gen. 501 (1979).



Service member receiving early discharge-~A service may
withold from pay due a member with the member's consent,
amounts expacted to become due to the United States because
of paid bonuses and advance leave which are expected to
become unearned bonuses and excess leave due to the member
receiving an early separation from the service. However,
such amounts may not be withheld from current pay without
the member's consent since no actual debt exists until the
member is discharged. And any collection for advance leave
which becomes excess leave on discharge must be computed
based on pay received by the member at the time the leave
was taken and not on pay rates in effect at time of the
member's discharge. 60 Comp. Gen. 51 (1980).

Court-martial fine--A court-martial fine, like any general
indebtedness to the United States may not be collected by
involuntawrily withholding the current pay due an Army of-~
ficer in the absence of statutory authority for withholding
of current pay and compensation--as distinguished from
final pay--from military and c¢ivilian personnel without
their consent. 38 Comp. Gen. '788 (1959).

Marine's debt to nonappropriated fund activity--The debt
owing a commissioned officer's mess by an enlisted man of
the Marine Corps, the situation giving rise to the debt
having occasioned his bad conduct discharge upon conviction
by special court-martial that he had violated Article 121
of the Uniform Code of Military Justice, may not be offset
against the final pay due the member, an indebtedness to a
commissioned officer's mess~--a nonappropriated fund activ-
ity--not being equivalent to an indebtedness due the United
States there is no basis for withholding the member's final
pay as an involuntary set-off against the debt in the ab-
sence of a statutory provision authorizing deductions from
pay that is similar to the authority in 37 U.S.C. 1007(c)
and (d) granted to the Departments of the Army and Air
Force. 43 Comp. Gen. 431 (1963).

Civilian when debt incurred--military officer when col-,
lected~-Under 5 U.S5.C. 82 which states that "no money"
shall be paid to any person for his "compensation” who is
in arrears to the United States, the compensation subject
to withholding is not limited to remuneration received as
an incident to the position held when the arrearages occur-
red, and, therefore, the fact that an individual who be-
comes indebted while serving as a civilian deputy to a dis-
bursing officer is later called to active military duty as
an officer does not affect application of the statute, as
restricted by 10 U.S.C. 2772, but whether the stoppage of
his military pay is total or partial is dependent on
whether the arrearage is admitted by the officer or shown
by a judgment of a court, in which case it would be total,
or is effected by order of the secretary concerned, in




which case it would be total or partial as indicated in
such order. 42 Comp. Gen. 83 (1962). See also 37 Comp.
Gen. 344 (1957).

Accountable officer's debts--The discretionary authority
vested in the Secretaries of the military departments in 10
U.5.C. 2772 to withhold parts of the pay and allowances of
military officers for debts to the United States for which
they are accountable applies only where there is no admis-
sion of the debt or a judgment of a court; therefore, in
the case of an accountable officer who admits a debt or is
subject to a judgment of a court, it is mandatory that the
total compensation be withheld until the debt is satis-
fied. 42 Comp. Gen. B3 (1962). See also 37 Comp. Gen. 344
(1957).

Debt for Health Profession Scholarship~-Doctor participat-
ing in Armed Forces Health Profession Scholarship Program
received medical school assistance, including cost of tui-
tion and books, and $400 in monthly stipends in return for
active service obligation on graduation. He applied for
and was granted conscientious objector discharge after
graduation before fulfilling any of service obligation.
Doctor must reimburse Navy for full amount of financial
assistance he received, including monthly stipend. Monthly
stipend payments are included in term “other education
costs"™ that he agreed to repay when he was accepted into
program, if he did not fulfill his service commitment.
B-190935, January 25, 1979,

Member bankrupt--The deductions from the pay of an enlisted
member of the uniformed services without his consent after
he had filed a petition in bankruptcy listing his debt to
the Government for the excess cost of shipping a house-
trailer on his schedule of debts were improper in view of
the pending bankruptcy proceedings, which later terminated
in a discharge, providing legal protection for the bankrupt
against any action to recover the debt, and the amount col-
lected from the member subsequently discharged under other
than honorable conditions for failure to pay just debts,
should be refunded to him, and upon the final audit of the -
member's account through date of discharge, although no
right of set-off exists to recover the excess cost of ship-
ping the housetrailer, the discharge in bankruptcy protect-
‘ing the bankrupt from recovery of the indebtedness, a debt
to the Government incurred after the filing of the bank-
ruptcy proceedings and not included in the discharge may be
collected by set-off against the final account, the bank-
ruptcy proceedings having no bearing on the ligquidation of
subsequent debts., 45 Comp. Gen. 342 (1965).

United States debts to Members -~ Member bankrupt-~Member of
the Navy filed a voluntary petition in bankruptcy in which
he listed the Government as a creditor. Prior to the date
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the petition was filed the United States was indebted to
the member for accrued leave rations. Before the petition
was filed the Government deducted the amount owed for leave
rations from an outstanding debt the member owed the Gov-
ernment. The filing of the petition did not affect the
Government's action to set off and that action effectively
constituted payment of the amount due the member and re-
duction of his debt prior to the date the petition in bank-
ruptcy was filed. B-195066, September 22, 1980.

Remission

Reserve members not on active duty--Remission-and cancella-
tion of debts of enlisted members of the armed forces
specifically authorized under 10 U.S.C. 4837(d) (Army),
6161 (Navy) and 9837(d) Air PForce, may not be extended to
cover debts of members of Reserve components not on active
duty. B-187078, March 28, 1977.

Member retired--A retired Air Force chief master sergeant
requests reilmbursement for excess transportation costs de-
ducted from his retirement pay. The costs were incurred
when he shipped his mobile home from his duty station in
Massachusetts, to his home in Michigan. The claim is
denied since debts of enlisted members of the Air Force,
which accrued during active duty, may not be remitted or
cancelled by the secretary of the Air Force under 10
U.Ss.C. 9837(d}, after the member has retired. B-205218,
March 19, 1982.

Waiver

In general--Reserve veterinary and optometry officers of
the ‘uniformed services, who were wrongly advised about
their basic and special pay entitlement and who were then
mistakenly overpaid, may receive favorable consideration
under the statute authorizing waiver of c¢laims arising out
of such erroneous payments; however, overpayments received
by an officer after he received notice of the error may not
properly be waived, since upon notice the officer would
become partially responsible for correcting the error, at
least to the extent of setting aside subsequent overpay-
ments for eventual return to the Government. 10 U.S.C.
2774. 56 Comp. Gen., 943 (1977).

Member not without fault--Excess Leave~—-A service member
who upon retirement had excess leave charged to him
totaling a number of days in excess of the number of days
pay to which he was entitled, should not have expected to
receive the payment erroneously made to him at retirement.
Since the member is not without "fault”, he may not be
granted waiver for the debt under 10 U.S.C. § 2774.
B-196226, ‘August 30, 1984.
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Member not without fault-failure to deduct allotment--A
former Coast Guard member received erroneous payments. due
to failure of the Coast Guard to deduct a dependency allot-

‘ment and an appropriate amount for a bond allotment from

his pay. AS a result his biweekly net pay increased by
$100 during a period when there was no increase in his en-
titlements. This should have alerted him to the fact that
his pay may have been erroneous. Since he failed to make
prompt inguiry of the appropriate finance officials when he
received an unexplained increase in pay he is partially at
fault for the erroneous payments thus precluding waiver of
the Government's claim agalnst him. B-214932, May 29,
1984.

Member not without Fault--Erronecus Basic Allowance for

Quarters--A Navy member received erroneous payments of a
Basic Allowance for Quarters due to administrative error
during a period when he was occupying Government family '
quarters. His Leave and Earnings Statements during the
period clearly showed he was receiving Basic Allowance for
Quarters. Although he initially questioned the accuracy of
his pay, he did not advise finance personnel that he was
receiving the quarters allowance while living in Government
gquarters until 7 months after the erroneous payments began.
Therefore, he was partially at fault in the matter in fail-
ing to promptly notify the finance officer that he was oc-
cupying Government quarters and not entitled to Basic
Allowance for Quarters, thus precluding waiver of the Gov-
ernment's claim against him for refund of the overpayment.
B-214770, May 14, 1984.

Upon records correction action--Acceptance of settlement by
an Army member incident to the administrative correction of
his military records would not operate to bar his subse-
quent request for waiver of erroneous payments of military
pay and allowances shown as debits to his account in the.
settlement statement; and the gross amount of such erron-
eous payments could be considered for waiver under 10
U.S.C. 2774. 57 Comp. Gen. 554 (1978).
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1v.

GRADE OR RANK

Pay is Generally Based on Grade or Rank to Which Member
Assigned

Enlisted member who performed officer duties

Claimant's contention that Air Force was unjustly enriched
because, for almost 3 years, he assumed duties reserved for
officers but received compensation only in enlisted pay
grades is rejected, since military members are only en-
titled to pay and allowances authorized by statute for
their grade and years of service, not according to their
duties, under 5 U.S8.C. 5535(b)(1) and 5536. B-181788,
November 11, 1974.

Member reduced in grade

Although the reduction of a petty officer from first class
E-6 to second class E-5 for incompetency to perform the
duties of the higher grade was based on two special
evaluations rather than on the required waiver of the
condition precedent to a reduction--"the evaluation of a
member for at least two consecutive marking periods," the
member is not entitled upon advancement to E-6 to the rate
of pay of that grade for the period of reduction in the
absence of a correction of records pursuant to 10 U.S.C.
1552. Reduction orders issued by competent authority are
valid even though not issued in strict conformity with
administrative regulations and, therefore, under 37 U.S.C.
204(a) the member is entitled only to the pay and allow-
ances of grade E-5 while serving in that grade, unless his
record warrants correction. 48 Comp. Gen 416 (1968).

Officers serving in certain positions/grades

Army Chief of Staff--Upon retirement, effective July 1,
1968, an Army Chief of Staff whose appointment to a 4-year
term on July 3, 1964 expires July 2, 1968, may be recalled
to active duty in his retired grade pursuant to 10 U.S.C.
3504, assuming confirmation under 10 U.S.C. 3962, to com-
plete the 4-year term as Chief of Staff, and he may be paid
as Chief of staff for July 1 and 2, 1968. 47 Comp. Gen.
696 (1968).

Navy Assistant Judge Advocates--Court of Claims in Selman
v. United States, 204 Ct. Cl. 675 held that naval officers
ordered to serve in positions of Assistant Judge Advocates
General are entitled to at least the pay of a rear admiral
(lower half) while serving in such positions whether they
were "detailed" or "assigned" to such positions. Our
decision at 50 Comp. Gen. 22 which determined that such of-
ficers were not entitled to pay of rear admiral (lower
half) will no longer be followed. Consequently, the suc-
cessors to the plaintiffs in Selman in the statutorily
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Created positions are also entitled to reéceive the pay of
rear admiral (lower half). 55 Comp. Gen 58 (1975). But
see B-204267, March 19, 1982, affirmed in B-204267, March
1, 1983, concerning the 1981 repeal of extra pay for these
officers.

Navy rear admiral retained on active duty--A naval officer
who at the time he is placed on the retired list and re-
tained on active duty has served more than 2 years in the
grade of rear admiral of the lower half may not have the 2
years of active duty performed prior to retirement regarded
as qualifying service for active duty pay or subsequent re-
tired pay of the upper half under 37 U.S.C. 202(e) and 10
U.S.C, 6487, which require that the 2 years of gualifying
service be performed after rather than prior to retirement
and, therefore, if the officer is retained on active duty
for 2 years after placement on the retired list he will be
entitled to the pay and allowances and subsequent retired
pay for a rear admiral upper half. 44 Comp. Gen. 93
(1964).

Coast Guard "extra numbers” rear admirals--Coast Guard of-
ficers serving on active duty as “extra numbers® in the
grade of rear admiral under the authority of 14 U.5.C. 432
and 433 who are specifically excluded, pursuant to 14
U.S.C, 42(e), in determining the authorized strength of
that grade are, nevertheless, entitled to receive the
active duty basic pay of a rear admiral of the upper half
in the order of their seniority in the grade, in view of
the unqualified provision of 37 U.S.C. 202(f) that one-half
the number of officers on the active list of rear admirals
are entitled to the basic pay of a rear admiral of the up-
per half the extra numbers officers are considered rear
admirals within the meaning of 37 U.S.C. 202(f) and should
be included in determining the number of rear admirals on
the active list of the Coast Guard entitled to receive the
basic pay of the upper half., 44 Comp Gen. 317 (1964).

Navy officers whose special appointments expire~-Naval of-
ficers whose appointment or detalls to offices which en-
title them to a higher rank and pay, while so serving, ex-
pire or terminate in the month preceding the effective date
of voluntary retirement are not entitled by reason of the
provision in the Uniform Retirement Date Act of April 23,
1930, 5 U.S.C. 47a(a), for the computation of retired pay
at the rate of active duty pay as of the date of retire-
ment, to a continuation of the higher active duty pay and
allowances after the expiration or termination of the of-
fice or detail. 38 Comp. Gen. 543 (1959).

Surgeon General, Public Health Service--The provision in
section 206(a) of the Public Health Service Act (1944) that
the Surgeon General of the Public Health Service (PHS)
"during the period of his appointment as such, shall be of
the same grade, with the same pay and allowances, as the
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surgeon General of the Army" does not require the promotion
of the PHS Surgeon General to pay grade 0-9 (lieutenant
general) on the basis the Army Surgeon General was advanced
by Public Law 89-288 (1965) to the grade of lieutenant gen-
eral and assigned to pay grade 0-9, as the assimilation
requirement of the 1944 act was impliedly repealed by the
assignment of the PHS officer to pay grade 0-8 by section
201(b) of the Career Compensation Act-of 1949, The condi-
fication of the 1949 act then eliminated the phrase “with
the same pay and allowances" from section 206(a) of the
1244 act and the term "“"grade" no longer relating to “pay
grade," there is no basis for promoting the PHS officer to
pay grade 0-9. 49 Comp. Gen. 722 {1970). B-~169262, March
22, 1978. ) -

Army warrant officer accepting appointment as commissionegd
officer in Air Force-~Army warrant officer accepted an ap-
pointment as a commissioned officer in the Air Force fol-
lowing his completion of training at the Air Force _
Officer Training School. Under the revised language of 37
U.S.C. § 907 he is entitled to saved pay as a warrant offi-
cer, notwithstanding the fact that he began officer train-
ing & days after he was released from active duty in the
Army and the fact that he was paid as a staff sergeant
while attending Officer Training School. B-203401, March
18, 1982. :

Retired members recalled to active duty

Naval Reserve temporary rear admiral--An officer of the
Naval Reserve holding the temporary grade of rear admiral
-whose name was placed on the United States Naval Reserve
Retired list pursuant to the retirement benefit provisions
of Title III of the act of June 29, 1948, as amended, would
be entitled, under the act of March 17, 1949, as amended by
section 408 of the Armed Forces Reserve Act of 1952, on re-
call to special active duty for training to receive the pay
and allowance prescribed for a rear admiral of the upper
half, provided an officer of the active list of the line of
the Regular Navy, junior to him, is in the upper half of
the list of rear admirals. 33 Comp. Gen. 406 (1954).

Navy captain advanced on retired list tc "honorary" rear
admiral--Orders which were issued to a Navy captain prior
to his retirement and contemporaneous advancement on the
retired list to the honorary rank of rear admiral directing
a continuation on active duty after placement on the re-
tired list, are construed as continuing the officer on
active duty as a captain, and the officer should receive
active duty pay as captain until released from active

duty. 35 Comp. Gen. 557 (1956).

Navy captain advanced to "“honorary" admiral grade serving
in on active duty based on orders—-A retired Navy captain
who was advanced on the retired list pursuant to section




to be effective on a prior date (March 24, 1961) the offi-

12(1) of the act of June 23, 1938, to the rank of rear
admiral and recalled to active duty as a captain and by
subsequent orders which stated that he would “"continue to
serve on active duty in the rank of rear admiral" served in
such rank, is entitled to active duty pay of a rear admiral
only from the date of the subsequent orders. 34 Comp.

Gen. 387 {1955).

Member holding higher Reserve grade recalled in AUS

rade~~A disability retired officer who was recalled to
active duty in the grade currently held in the Army of the
United States (colonel) but who held the higher Reserve
rank of major general which was recognized in an amendatory
order may not be regarded as having been called to or as
serving on active duty in the higher grade; even though the
higher grade may be considered in the computation of re-
tired pay., it does not entitle the member to active duty
pay and allowances based on the higher grade and the amend-
atory orders may not be regarded as a promotion but merely
as recognition of the higher grade for retired pay pur-
poses. 38 Comp. Gen. 398 (1958).

Promotions to Higher Grade or Rank

Effective date of promotion

Appointment made with advice and consent of Senate--An ap-
pointment (dated March 31, 1961) of a Coast Guard officer
to the permanent rank of rear admiral under 14 U.S.C. 222

cer to have such rank from an earlier date (February 1,
1961) on which a vacancy in the grade occurred, is an ap-
pointment required by 14 U.S.C. 221 to be made by and with
the advice and consent of the Senate and in the absence of
some specific statute comes under the long-standing rule
that Presidential appointments made by and with the advice
and consent of the Senate do not become effective until a
commission has been issued after Senate confirmation so
that the officer's promotion which was confirmed by the
Senate on the date (March 24, 196l1) specified in the ap-
pointment letter may not be considered effective prior
thereto, but that date may be considered the effective date
for pay purposes even though the ‘commission was not re-
ceived until a later date. 41 Comp. Gen. 43 (196l1).

Appointment delayed pending investigation--No basis exists

for payment of difference in pay between that of pay grade

0-5 and 0-6, when officer's promotion is delayed under 10

U.S5.C. 3363(e) even though President has signed promotion

list but thereafter returns it to the Secretary of the Army
pursuant to his request prior to submission to Senate for
confirmation, since Secretary has authority to delay promo-

tion at any time prior to completion of promotion process

if investigation is in progress. In any event President .
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clearly has such authority, and return of list prior to
forwarding to the Senate is tantamount to agreement with
Secretary. B-187759, February 17, 1978.

Reserve promoted by letter while on active duty--A letter
of appointment of a Reserve Army officer to a higher grade
is an "order" announcing a promotion within the meaning of
the act of October 14, 1942, and therefore an officer or-
dered to active duty for training as a lieutenant colonel,
Army Reserve, who by letter of appointment while on such
duty was promoted to a colonel in the Army Reserve effec-
tive the date of the letter is entitled to the pay of the
higher grade for active duty training performed on and af-
ter the date of said letter, however, a new oath of office
is required unless the officer's service has been contin-
uous from the date of taking an earlier cath. 33 Comp.
Gen. 612 (1954).

Reserve notified of temporary promotion but disabled

before acceptance--A Marine Corps Reserve officer who was
notified of a temporary appointment after having been exam-
ined and found physically qualified for promotion, but who,
before acceptance of the appointment, suffered a disability
in line of duty, is entitled to the pay and allowances of a
lieutenant colonel, retroactive to date of eligibility for
promotion pursuant to section 408(a) of the Reserve Officer
Personnel Act of 1954. 35 Comp. Gen. 649 (1956). Compare
33 Comp. Gen. 349 (1954).

Removal of officer's name from promotion list after
approval --Action by Secretary of the Army under 10 U.S.C,
3363(f) removing member's name from promotion list on basis
of investigation revealing that Reserve officer seeking
unit vacancy promotion under 10 U.S.C. 3384, did not intend
to serve in unit but contemplated being ordered to active
duty, appears to be within authority of Secretary although
officer had not yet accepted active duty orders. B-187759,
February 17, 1978.

Retroactive promotion of Reserve officer--The retroactive
promotion of a first lieutenant in the Air Force Reserve
under 10 U.S.C. 8363(f) to the grade of captain for a
period that included service in the Air National Guard of
the United States by reason of the Federal recognition of
the Air National Guard of the State of Washington, 10
U.s.C. 101(13), 8351(a), was ineffective toc change the
status of the officer as a member of the Air National Guard
of the United States and he may not be paid the difference
in the pay and allowances between the two grades for that
period of service, and the officer not having been promoted
to the grade of captain in the Washington Air National
Guard by the Governor under 10 U.S.C. 8379, and not having
been recognized as a captain in the Air National Guard of
the United States, his Air Force Reserve promotion did not




affect his right to pay for the training assemblies
attended as a member of the State Air National Guard. 42
Comp. Gen. 340 (1963).

Orders purporting to retroactively place officer on active
duty in higher grade~-A first lieutenant of the Air Force
Reserve who while on extended active duty is promoted as a
Reserve officer to the grade of captain under authority of
10 U.S.C. 8360 and 8366, and subsequent orders purport to
retroactively change his active duty orders to show his
grade as of the effective date of those orders as that of
captain instead of first lieutenant is only entitled to the
pay and allowances of the higher grade prospectively from
the date of the amendatory orders, notwithstanding that
section 8363(f) provides that a Reserve officer on extended
active duty may be promoted to a higher Reserve grade bhe-~
fore, on, or after the date of the order, section 8380(a)
continuing the pay and allowances of such officer at the
lower grade unless he is ordered to serve on active duty in
the higher Reserve grade or is temporarily promoted to the
higher grade; however, although the amendatory orders pur-
porting to change the officer's active duty orders to refer
to him as captain are not retroactively effective to create
the right to the pay and allowances of the higher grade,
they are prospectively effective. 42 Comp. Gen. 445
(1963). See also 43 Comp. Gen. 400 (1963). Compare 46
Comp. Gen. 121 (1966}).

Navy Dental Corps officer appointment--A dentist who ac-
cepted an appolntment as lieutenant (junior grade) in the
Navy Dental Corps upon graduation from dental school (June
4, 1958) and whe was assigned a line officer as running
mate who was eligible for promotion to lieutenant 3 days
prior to the date of appointment may not have the initial
appointment regarded as erroneocusly made in the junior
grade rather than in the grade of lieutenant, because ini-
tial appointments of dental graduates are required to be
made in the junior grade and under paragraph (f) of section
201 of the Army-Navy Public Health Service Medical Officer
Procurement Act of 1947, assignments of line running mates
are required to be made in the same grade (junior grade):
however, since the officer accepted an appointment as
lieutenant on July 3, 1958, as a result of the vacancy, the
officer's right to pay of that grade from the date the line
officer who should have been assigned as running mate was
promoted will not be questioned. 41 Comp. Gen. 406 (1961).

Temporary promotions of Navy ensigns and Marine second
lieutenants--To meet the problems arising by reason of the
absence 1n 10 U.S5.C. 5784, authorizing the temporary
promotion of Navy ensigns and Marine Corps second
lieutenants, of language similar to that contained in
section 5787 entitling temporarily promoted Navy and Marine
Corps officers to the pay and allowances of the higher
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grade from the date the promotion is made, and providing
that upon the termination or expiration of the. temporary
appointment, the officer shall have the grade he would hold
if he had not received a temporary promotion, will require
remedial legislation that would be retroactively effective
to the extent, at least, of rectifying any legal deficiency
in superseding appointment actions issued under section
5784 to the officers serving under prior promotions
effected pursuant to section 5787. 47 Comp. Gen. 587
{1968). '

Promotion resulting from Correction Board action-~The fact
that a Correction of Military Records Board on April 11,
1969, directed a change of records pursuant to 10 U.S.C.
1552, to show that an Air Force captain had not been twice
passed over for promotion to the temporary grade of major,
and that if selected for promotion by the next regularly
scheduled board, the promotion was to be effective from the
date the first selection board convened, although at the
same time denying his request for promotion, does not en-
title the officer promoted pursuant to 10 U.S.C. 8442 and
8447(b) on June 27, 1969, effective.February 20, 1958, to
increased pay prior to June 27, 1969, for until promoted,
no date could be established for the commencement of higher
pay., and the Correction Board limited to making changes in
an existing record, its attempt to control the future con-
tingent event of a promotion is not within the purview of
10 U.S.C. 1552. 50 Comp. Gen. 125 (1970).

Coast Guard member whose service records were changed by
Board for Correction of Military Records to show he had
retired on July 1, 1971, in grade of warrant officer (W-3)
rather than petty officer (E-7), and who accepted amount
tendered to him in satisfaction of his claim incident to
that change in his records, may not be allowed additional
amounts based on his theory that had he actually been a
warrant officer in 1971 he would not have retired and would
later have been promoted to W-4, since correction board
actions are "final and conclusive" and member's acceptance
of amounts tendered "fully satisfies" his claim in the mat-
ter. 10 U.S.C. 1552 (1976). B-198266, May 9, 1980.

Promotions while in missing status

Requiring "acceptance" of promotion defeats purpose of
Missing Persons Act--Although in view of the absence of
language similar to that contained in section 5787, an
acceptance is required to make a temporary promotion under
10 U.,S.C., 5784 legally effective for the purpose of
receiving the pay and allowances of the higher grade, to
deny Navy ensigns and Marine Corps second lieutenants in an
"missing status" the benefits of the temporary promotions
prescribed by section 5784 on the basis of the acceptance
requirement would defeat the objective of the Missing
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Persons Act. Therefore, the pay account of a Marine Corps
second lieutenant temporarily promoted under section 5784
to first lieutenant while in a missing status may be credi-
‘ted with the increased pay and allowances of the higher
grade from the date administratively determined under the
authority of 37 U.S.C. 556 to be the date the officer would
have accepted the promotion. 47 Comp. Gen. 587 (1968).

Promotion to sergeant while missing-later reenlisted as

rivate--A redetermination of grade of an Army enlisted man
under the provisions of the Missing Persons Act, as
amended, promoting him to the grade of first sergeant while
in a missing in action status may not operate to entitle
him to the pay of such higher grade under a reenlistment
contract in the grade of private first class wvoluntarily
entered into subsequent to the date he was returned to
military control. 31 Comp. Gen. 118 {1951).

Promotions while in missing status - effective for all pur-

poses—-Any amounts due a member of the Marine Corps who
when he entered a missing status, as defined by 37 U.S.C.
551(2), on April 30, 1967, was a private first class E-2,
and who by September 10, 1971, the date his death was es-
tablished as April 30, 1967, had been promoted successively
to sergeant E-5, are payable at the rate in effect on Sep-
tember 10, 1971, for pursuant to Public Law 92-169, the
promotion of a member while in a missing status is “fully
effective for all purposes," notwithstanding 10 U.S.C. 1523
or any other provision of law and even though the Secretary
concerned or his designee under 37 U.S.C. 556(b) determines
the member died before the promotion was made. 51 Comp.
Gen. 759 (1972).

Temporary promotions and saved pay

Navy enlisted man appointed warrant office - later promoted
in enlisted grade--Under the provisions of section 302(e)
of the Officer Personnel Act of 1947 saving to regular Navy
or Marine Corps personnel the pay and allowances to which
entitled at the time of temporary promotion, an enlisted
man of the regular Navy temporarily appointed a warrant
officer under said act whose duty assignment did not change
after the temporary appointment may continue to receive the
pay and allowances of his enlisted grade if greater than
those)of the warrant officer grade. 31 Comp. Gen. 180
{1951).

Coast Guard warrant officer serving as temporary
lieutenant -~ promoted in permanent grade--A Coast Guard
commissioned warrant officer who, while serving as a
temporary lieutenant and receiving the pay and allowances
under the saved pay provisions of 34 U.S.C. 350f(a), is
advanced in his permanent grade of commissioned warrant
officer but continues serving in his temporary grade of
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lieutenant is not, under the provisions of 34 U.S.C. 135a
(b), entitled to the higher pay and allowances of his
permanent grade. 35 Comp. Gen. 276 (1955).

Coast Guard temporary grade service--When a Coast Guard

. officer who is advanced in grade under the temporary

promotion system authorized in 14 U.5.C. 275 reverts to
his permanent promotion system grade, the time in the
temporary service grade, absent specific legislation, may
not be used as time in a grade higher than the permanent
grade from which originally appointed for temporary service
in view of the fact that when read together, sections
275(h) which prescribes that upon the termination or
expiration of a temporary appointment "the officer shall
revert to his former grade," and 257(b} which provides that
service. in a temporary grade is service "only in a grade
that the officer concerned would have held had he not been
so appointed,” permit only the counting of the temporary
service as time in the officer's permanent grade held
immediately preceding the temporary service officer's

-permanent grade held immediately preceding the temporary

service appointment. 48 Comp. Gen. 390 (1968).

Acceptance of permanent-termination of temporary appoint-
ment--Upon the acceptance of a permanent appointment pur-
suant to 10 U.S.C. 5579 as an ensign in the Medical Service
Corps, Regular Navy, and the termination of the temporarily
held rank of lieutenant (jg) to which appointed subsequent
to serving under a permanent appointment as a line ensign
the officer is not entitled to saved pay, for not having
suffered a reduction in pay "because of his former per-
manent status"--also that of ensign--~he is unable to meet
the criteria in 10 U.S.C. 5579(d) for eligibility to have
the higher pay and allowances received under the temporary
appointment as lieutenant (jg) saved to him. 50 Comp.

Gen. 279 (1970). ‘

Enlisted member temporarily appointed warrant officer--A
member of the uniformed services in the permanent enlisted
grade E-8, who when temporarily appointed a warrant officer
elects to receive saved pay pursuant to 10 U.S8.C. 5596, and
who, therefore, when assigned overseas is not eligible to
receive hostile fire pay, family separation allowance, and
cost-of-living allowance, nor the statutory increase in pay
grade E-8 that became effective after his temporary promo-
tion, may not be paid the difference between the saved pay
and the pay of his permanent grade which would have accrued
to him if he had not received his appointment as a tempor-
ary officer. However, notwithstanding the member's elec-
tion, 37 U.5.C. 204 requires that when and if the pay and
allowances of the temporary grade equal or exceed those of
his permanent grade saved under 10 U.S.C. 5596(f), the mem-
ber must be paid the pay and allowance of the temporary
grade. 47 Comp. Gen. 491 (1968). Compare 45 Comp. Gen.
763 (1966).
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Enlisted member appointed temporary officer--A Navy
enlisted member appointed as a temporary officer under 10
U.S.C. 5596 may not receive an Incentive Bonus authorized
for officers under 37 U.S.C. 312c in addition to the "saved
pay and allowances" of an enlisted member. Such bonus is
only an item of pay of the temporary officer grade to which
the member is appointed or promoted. However, if his pay
and allowances in his officer status, including the bonus,
exceeds his pay and allowances as an enlisted member (under
saved pay) he is entitled to be paid as an officer includ-
ing the Nuclear Career Annual Incentive Bonus. 57 Comp.
Gen. 643 (1976). .

Warrant officer temporarily appointed lieutenant later
assigned overseas—--A warrant officer in the Navy who was
not transferred to an overseas duty station until some time
after he received a temporary appcocintment as lieutenant
(jg) entitling him to saved pay and allowances may not have
the saved pay and allowance provisions in 10 U.S5.C. 5596{f)
construed as authorizing a subsequent increase in the
amount of saved pay and allowances by reasons of the
changed conditions of overseas dquty and, therefore, al-
though cost-of-living allowances and family separation al-
lowances are for consideration in computing saved pay, the
member, upon transfer overseas, is not entitled to a cost-
of-living allowance and family separation allowance in ad-
dition to the saved pay and allowances he was entitled to
at the time of the temporary promotion, but is only en-
titled to such allowances as a part of the pay and allow-
ances of his temporary grade. 44 Comp. Gen. 121 (1964).

. Warrant cofficer in public quarters - temporarily appointed

lieutenant--A Navy chief warrant officer who, when given a
temporary appointment as lieutenant, was occupying public
quarters so that

his monthly take-home pay, without the quarters allowance,
is greater than the pay and allowances of the temporary
grade is entitled to have the actual conditions of the
service considered in determining the amount of total com-
pensation under the savings provisions of 10 U.S.C. 5596(f)
as well as under the temporary appointment, and, therefore,
he may continue to receive the greater take~home pay under
his permanent grade until such time as public quarters are
no longer available and it is to his advantage to elect the
pay and allowances of a lieutenant. 42 Comp. Gen. 750
(1963).

Erroneous Appointments or Promotions

May retain pay received in a de facto status

Second lieutenant erroneously serving as first
lieutenant--Second lieutenant in a Reserve component of the
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Army who erroneously served on active duty in higher grade
of first lieutenant under color of authority and without
knowledge, either actual or constructive, of the fact that
he had been ordered to such active duty in a grade higher
than actually held by him as a reserve commissioned officer
in the Army, is entitled to retain the pay and allowance
received in good faith for service in that capacity. 33
Comp. Gen. 475 (1954). See also 34 Comp. Gen. 266 (1954),
and 31 Comp. Gen. 335 (1952).

Serving under erroneous promotion--A Naval Reserve officer
whose name--without other identifying data--appeared on a
Navy promotion list announcing that the President had
appointed certain officers to a higher temporary rank, but
who was subsequently notified that the promotion applied to
another officer of the same name, is entitled to retain the
higher pay and allowances received by him in good faith
while serving, without knowledge, actual or constructive,
of the defect in his appointment, in such higher rank under
the color of a valid appointment from the date of the
appointment to the date notice of the improper appointment
was received by the officer. 27 Comp. Gen. 730 (1948).

Erroneously serving in higher grade - not in de facto
status

A de facto officer is one who serves under an appointment
which he was justified in believing was

competent to invest him with such office so that a captain
in the Reserves who continued to receive the pay and allow-
ances of that grade after he had accepted an appointment in
the Regular Army under orders expressly providing that ac-
ceptance of appointment as a second lieutenant would auto-
matically terminate his appointment in the Reserves may not
be considered as having served in good faith on active duty
in the grade of captain and entitled to retain such pay-
ments. 34 Comp. Gen. 132 (1954). See also 34 Comp. Gen.
263 (1954).

Ineligible officer - de jure status

A person who was appointed and ordered tc active duty as a
major in the National Guard of the United States under sec-
tion 111 of the National Defense Act, as amended, but who
subsequent to going on active duty was determined to be in-
eligible to hold that grade and was tendered an appointment
as aptain, which he accepted, was in a de Jjure status while
on active duty as a major and entitled to the pay and al~
lowances of major until acceptance of the appointment as a
captain. 32 Comp. Gen. 414 (1953).
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V. SERVICE CREDIT - BASIC PAY PURPOSES

A. Officers With Enlisted Service

Enlisted training duty

The inclusion of active duty for training in the defini-~
tions of "active duty" and "active service" in 10 U.S.C.
101 justifies the crediting of enlisted training duty in
the computation of service to entitle cfficers who have
over 4 years' active service as enlisted members to the in-
creased rates of pay provided in section 20l1(a) of the
Career Compensation Act of 1949, as amended by Public Law
85-422, effective June 1, 1958. 38 Comp. Gen. 68 (1958}).

Enlisted members - temporary officers

Enlisted members of the Navy and Marine Corps who continue
to serve under enlistment contracts when temporarily ap-
pointed to officer status but who are paid as officers and
receive credit for active service as officers have an inac-
tive enlisted status which precludes the crediting of such
enlisted service in the computation of active enlisted
service to entitle officers who have over 4 years' active
enlisted service to the increased rates of pay provided in
section 201 (a) of the Career Compensation Act of 1949, as
amended by Public Law 85422, effective June 1, 1958. 38
Comp. Gen. 68 (1958).

Dual status - enlisted and aviation cadet

In the computation of enlisted service to entitle officers
who have over 4 years' active service as enlisted members
to the increased rates of pay provided in section 201(a) of
the Career Compensation Act of 1949, as amended by Public
Law 85-422, active service as a naval aviation cadet in the
Naval Reserve or the Marine Corps Reserve prior to the
Naval Aviation Cadet Act of 1942, which established the
special enlisted grade of avaition cadet, may not be in-
cluded as enlisted service. Further, members of the uni-
formed service who had a dual enlisted and aviation cadet
status prior to the Naval Aviation Cadet Act of 1942 may
not have aviation cadet service credited as active enlisted
service for computation of service for entitlement to the
increased rates of pay provided in section '201(a) of the

" Career Compensation.- Act of 1949, as amended by Public Law
85-422., 38 Comp. Gen. 68 (1958). Compare 31 Comp. Gen. 3
(1951}. . '

Dual status - temporary officers and enlisted or service

academx

Enlisted members of the uniformed services who have dual
status as temporary cfficers and as permanent enlisted
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members or a dual status as members of a service academy
and as enlisted members may have the inactive enlisted
service credited in the computation of cumulative years of
enlisted service for basic pay purposes under section 201
{c) of the Career Compensation Act of 1949, as amended by
‘Public Law 85-422, effective June 1, 1958. 38 Comp. Gen.
68 (1958)."

Céncurrent enlisted status while cadet or midshipman

Reserve service while at a military academy--~Service in the
Reserves during a period in which the member concurrently
held the status of cadet or midshipman at one of the mili-
tary academies may be counted, under section 202 of the
Career Compensation Act of 1949 and the Armed Forces Re-
serve Act of 1952, for basic pay purposes with the excep-
tion of naval reservists appointed to one of the academies
prior to January 1, 1953, whose reserve status was automa-
tically terminated by such appointment under section 4 of
the Naval Reserve Act of 1938, which prohibits naval re-
servists from being members of any other military organiza-
tion, however the prohibitory provision of the said statute
for naval reservists was repealed by the Armed Forces
Reserve Act of 1952, effective January 1, 1953. 32 Comp.
Gen. 548 (1953).

Enlisted member disenrolled from academy--An enlisted mem-
ber of the Navy who did not receive a formal discharge when
he accepted an appointment at the Naval Academy and who,
when discharged because of academic deficiency, resumed his
enlisted duties until a subsequent appointment tc the Naval
Academy is considered in a de facto enlisted status during
the period between discharge and the second Academy ap-
pointment, it being assumed that the resumption of duties
as an enlisted member of the Navy was done upon official
direction and, therefore, the member: may have such en-
listed service credited for basic pay purposes as an of-
ficer. 43 Comp. Gen. 176 (1963).

Enlisted member at Naval Academy-~An enlisted member in the
Naval Reserve who accepted an appointment as a midshipman
at the Naval Academy on June 25, 1956~-the date of approval
of an act continuing enlistment contracts for members ac-
cepting midshioman appointments thereafter—--but who did not
receive a formal discharge from the Naval Reserve is re-
garded as having continued in the enlisted Reserve service
notwithstanding that he concurrently held the status of a
cadet and, therefore, the member may have the enlisted
Reserve service credited under section 202 of the Career
Compensation Act of 1949, in computation of service for pay
purposes. 43 Comp. Gen. 176 {1963). See also 41 Comp.
Gen. 578 (1962).

Naval Reserve member appointed Coast Guard cadet--An ap-
pointment as a cadet, U.S. Coast Guard, is an appointment
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in a military or naval organization which, under section 4
of the Naval Reserve Act of 1925 and under section 4 of the
Naval Reserve Act of 1938, automatically terminates the
cadet's preexisting Naval Reserve status even though an
honorable discharge is not issued until later, and there-
fore the member may not count for pay purposes service in
the Naval Reserve subsequent to his appointment as a Coast
Guard cadet. 35 Comp. Gen. 202 (1955).

Enlisted member appointed NROTC cadet--An enlisted member
of the Navy who accepts a permanent midshipman appointment
in the Naval Rese:ve Officers' Training Corps on June 25,
1956~~the date of approval of an act continuing enlistment
contracts for members thereafter accepting midshipman ap-
pointments--is required, under an administrative regulation
barring members of the Regular Armed Forces from enrollment
as students in NROTC while retaining status in the Regular
service, to have the acceptance of the permanent midshipman
appointment regarded as vacating the earlier status even
though formal discharge papers are not issued. 43 Comp.
Gen. 176 {(1963}.

Enlisted Reserve member in ROTC but not in last 2 years--
The enlisted Reserve service of a member of the uniformed
services who although concurrently "a member of the pro~
gram" authorized by the Reserve Officers' Training Corps
Vitalization Act of 1964, enacted October '13, 1964, has not
started the advanced officer training prescribed in 10
U.5.C. 2104 for-the last 2 years of the 4-year ROTC pro-
gram authorized is creditable to an enlisted member for
basic pay purposes, 10 U.S.C. 2106(c) and 2107(g) and 37
U.S.C. 205(e), added by the 1964 act, not prohibiting en-
listed members from counting concurrent enlisted service
while a member of the ROTC program; however, an officer may
not be credited with enlisted service performed on and
after October 13, 1964, either before or after starting ad-
vanced training, 10 U.S.C. 2106(c) prohibiting credit for
the period of advanced training "for any purpose," and 37
U.8.C. 205(e) prohibiting credit in computing basic pay for
any period of service performed concurrently as a member of
the uniformed services and as a member of the Senior
Reserve Officers' Training Corps. 45 Comp. Gen. 103
{1965).

Enligted Regerve in last 2 years of ROTC--The service cred-
itable for basic pay purposes to an enlisted reservist,
concurrently a Contract student in the third or fourth year
of a 4-year Naval Reserve Officers' Training Corps program
on the date of enactment of the Reserve Officers’® Trainino
Corps Vitalization Act of 1964, having been authorized to
be counted on October 12, 1964, continues to be authorized
after that date, the restriction in 37 U.S.C. 205(e), added
by the 1964 act, barring credit for "any period of service
after the enactment of this supsection" that an officer
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performed concurrently as a member of the Senior Reserve
Officers' Training Corps, effective October 13, 1964, 45
Comp. Gen. 103 (1965).

B, Enlisted Members With Officer Service

Warrant officer service is not enlisted service

The placement of warrant officers of the uniformed services
in a separate category from enlisted members in recent
legislation and in custom and practice precludes regarding
warrant officer service as enlisted service and, therefore,
an officer may not have warrant officer service added to
enlisted service to bring him within the category of an
officer with over 4 years' active enlisted service for the
special pay rate provided by section 201(a) of the Career
Compensation Act of 1949, as added by section 1 of the act
of May 20, 1958, 38 Comp. Gen. 497 (1959).

QOfficer service not includable for enlisted grades E-8 and
E-9

The term "enlisted service" in section 1(3) of the act of
May 20, 1958, which amended section 201(¢) of the Career
compensation Act of 1949, to provide for the placement of
enlisted members in pay grades E-8 and E-9 after completion
of at least B years or 10 years of cumulative enlisted
service precludes inclusion of active service as a commis-
sioned or warrant officer in the computation of cumulative
enlisted service in the absence of evidence of a contrary
congressional intent and notwithstanding that for certain
purposes enlisted members are entitled to count officer
service as enlisted service. 38 Comp. Gen. 598 (1959),

C. Time on the Temporary Disability Retired List

In determining the number of years of service creditable
under section 202(b) of the Career Compensation Act of 1949 in
computing the rate of monthly active duty bhasic pay for members
of the uniformed services restored to active duty in conformity
with 10 U.s.C. 1210(f) and 1211, the time spent on the tempo-
rary disability retired list after the expiration of the S5-year
period prescribed in 10 U.S.C. 1210(b) may be included, section
202(b) authorizing accrual of additional service credlts for
basic pay purposes for periods the members were on a temporary
disability retired list, without regard to whether the period
extends beyond the 5-year limitation prescribed in 10 U.S.C.
1210(b). 42 Comp. Gen. 52 (1962). See also 37 Comp. Gen, 823
{1958).
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D. Cadet, Midshipman Service

U.5. Naval, Military or Coast Guard Academy

Status of Midshipmen--The monthly pay of midshipmen at the
U.S. Naval Academy is not basic pay within the meaning of
that term as used in chapter 61 of title 10 and title 37,
United States Code. Thus, a Navy officer may not have
included in his disability rating for retired pay purposes
the percentage of disability existing or incurred while he
was a midshipman since such disability was not incurred as
a member entitled to basic pay as required by 10 U.S.C,
1201. B-213238, May 9, 1984,

Enlisted members may count academy service--In computing
the pay of enlisted members of the uniformed services,
under section 202 of the Career Compensation Act of 1949,
cadet and midshipman service in the Army, Navy and Coast
Guard academies, on and after October 1, 1949 (effective
date of the act), may be counted as creditable service in
determining the amount of their basic pay. 31 Comp. Gen.
528 (1952).

Time between graduation from U.S. Military Academy and
commissioning--Army offlcer who, prior to graduation from
‘United States Military Academy, was determined to be physi-
cally disqualified for Regular Army appointment but, never-
theless, was permitted to graduate and who, after an opera-
tion which removed the disqualification, received a commis-
sion is entitled to count service as a graduated cadet from
graduation to acceptance of commission in the computation
of basic pay. 35 Comp. Gen. 630 (1956).

Time between graduation from Coast Guard Academy and
commissioning--Notwithstanding that members of the Coast
Guard Academy graduating class of 1927 were permanently de-
tached from the Academy on the day of graduation, given
duties normally performed by commissioned officers, and
authorized to wear the uniform of an ensign, such members,
having been continued in their cadet status for administra-
tive reasons pending receipt of their commissions, did not
acquire a de facto status as ensigns so as to include such
cadet service under section 202(a) of the Career Compensa-
tion Act of 1949 in the computation of their cumulative
years of service for pay purposes. 30 Comp. Gen. 228
(1950).

Non-naval academy midshipman service

A naval officer who served as a midshipman under the au-
thority of the act of August 13, 1946 (10 U.S.C. 6903) is
not entitled to credit for such service in determining his
active duty basic pay rate, the midshipman service not com-
ing within the purview of section 202 of the Career Compen-
sation aAct of 1949 (37 U.S.C. 205%), providing for crediting
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"all periods of active service as an officer, Army field
clerk, flight officer, or enlisted member of a uniformed
service," and absent authority to allow credit for midship-
man service in determining the rate of basic pay to which a
member is entitled, the officer's entry base date may not
be adjusted to include credit for his midshipman service,
43 Comp, Gen. 577 (1964). See also B-171519, March 11,
1971, and 40 Comp. Gen. 473 {1961).

1-50a (Change 2)



. NROTC midshipman service

An officer's pay entry base date as a matter of law may not
be adjusted to include credit for any service based solely
on service as a midshibman in the Navy Reserve Officer
Training Corps. B~185451, February 20, 1976. See also 29
Comp. Gen. 331 (1950).

Aviation cadet service

In view of the specific authority for aviation cadet as
commissioned service for computation of increases in pay
for length of service of officers of the uniformed service
under the laws in effect p:ior to September 30, 1949--the
day before the effective date of the Career Compensation
Act of 1949--and the, absence of any provision for crediting
inactive service as an appointive aviation cadet, such
inactive cadet service may not be credited for longevity
pay purposes under section 202(a)(6) of the 1949 act which
provided that all service creditable under laws in effect
on the date of the Career Compensation Act of 1949 was
authorized to be credited for longevity pay purposes. 41
Comp. Gen. 141 {(1961). Compare 31 Comp. Gen. 3 (1951).

Midshipmen, Merchant Marine Reserve service

Service not creditable for officers--Time during which
cadets at the United States Merchant Marine and State Mari-
time Acadamies held appointments as midshipmen, Merchant
Marine Reserve, U.S. Naval Reserve, not being creditable in
the case of officers for longevity pay purposes under the
Pay Readjustment Act of 1942, is not creditable for basic
pay purposes under the Career Compensation Act of 1949. 38
Comp. Gen. 797 (1959). See also B-172053, April 16, 1971.

Service creditable for enlisted members--In view of the
authority for enlisted members of the uniformed services to
have active and inactive Naval Reserve service credited in
the computation of years of service for longevity purposes
contained in section 9 of the Pay Readjustment Act of 1942
and the savings provisions in section 202(a)(6) of the
Career Compensation Act of 1949, service as a midshipman,
Merchant Marine Reserve, Naval Reserve, may be included in
the compensation of service for basic pay purposes for en-
listed personnel, but no service may be credited for any
period during which a Naval Reserve status did not exist,
unless a status otherwise recognized for longevity purposes
existed. 38 Comp. Gen. 797 {1959).

E. Constructive Service

Reserve commissioned nurses -

. Army Air Reserve commuissioned nurses who in the basis of
letters of appointment erroneously showing credit for

1-51



LUy

R B
CE R
Vo

LN )

"years of service in an active status" received the basic
pay of a first lieutenant {0-2) with over 4 years of serv-
ice are not entitled to retain the difference between the
basic pay received and that of a first lieutenant (0-2)
with no years of service, notwithstanding the overpayments
were accepted in good faith, 10 U.S.C. 3353 authorizing
credit upon appointment with service performed in an active
status that reflects combined years of experience and edu-~
cation, and such other qualifications as the Secretary of
the Army may prescribe by regulation, having no application
to cumulative years of service for basic pay purposes, 37
U.S.C. 205 prescribing that only active Federal service may
be counted for the purpose of computing the basic pay of a
member of the uniformed services, and the officers not en-
titled to constructive credit for experience and education
are indebted for the overpayment received. 44 Comp. Gen.
764 {1965).

Coast Guard Reserve officer law specialist

Constructive service aithorized by section 201, Reserve
Officer Personnel Act of 1954, 14 U.S.C. 773, for promotion
purposes may not be counted in the computatlon of basic
pay. B-167666, August 22, 1969.

Medical and dental officers

1981 repeal of constructive credit for basic pay

urposes—-~The Defense Officer Personnel Management Act,
Public Law 96-513, repealed 37 U.S5.C. 205(a)(7) and (8),
which had authorized constructive longevity of service
credit for medical and dental officers of the uniformed
services based on their years of professional education.
The constructive service credit was terminated because the
Congress had concluded that it resulted in an anomalous
receipt of elevated basic and retired pay by medical and
dental officers, and inaptly encouraged their early retire-
ment. Also, the Congress had developed a special pay sys-
tem for all uniformed health professionals to increase
their current income, and it was concluded that the con-
structive service credit for medical and dental officers.
was therefore no longer appropriate. B-205339, June 15,
1982, &1 Comp. Gen.

Same -~ saving provision-- The Defense Officer Personnel
Management Act repealed constructive longevity of service
credit for medical and dental officers of the uniformed
services effective September 15, 1981, and it contained a
saving clause with plain and unambiguous language specifi-
cally preserving the credit only for service members who on
that data were enrolled in the Uniformed Services Univer-
sity of the Health Sciences or the Armed Forces Health Pro-
fessions Scholarship Program (10 U.S.C. c¢h. 104 and 105).
The saving clause may not be extended to participants in
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the National Health Service Corps Scholarship Program or
the Senior Comissioned Officer Student Training and Com-
missioned Officer Student Training and Extern Program (42
U.S.C. 284t, 218a)a, since there is no justification for a
conclusion that their omission was clearly inadvertent.
B-205339, June 15, 1982, &1 Comp. Gen. .

Reserve medical or dental officers who perform inactive
duty training--Reserve medical and dental officers of the
uniformed services who perform inactive duty training with
compensation or active duty for training on and after May
1, 1956, the effective date of the act of April 30, 1956,
which added subparagraph (7) to section 202(a) of the
Career Compensation Act of 1949, are entitled to the con-
structive longevity credit, authorized in the 1956 act, in-
cluded in the computation of pay during such periods of
service. 36 Comp. Gen. 146 (19586).

Reserve medical or dental officers - subsequent training
duty--Reserve medical or dental officers who continue on
active duty from May 1, 1956, tco December 31, 1956, when
released to inactive duty, and who may thereafter perform
inactive duty for training or active duty for training, are
entitled to retain the constructive longevity credit for
basic pay provided in section 202(a)(7) of the Career Com-
pensation Act of 1949 as added by section 2 of the act of
April 30, 1956, for any subsequent training duty. 36

Comp. Gen. 146 (1956}.

Retired medical or dental officer ordered to active duty--A
retired medical officer, either Reserve or Regular who is
ordered to Reserve active duty after May 1, 1956, is en-
titled to the constructive longevity service credit author-
ized by section 2 of the act of April 30, 1956, which added
subparagraph {7) to section 202(a) of the Career Compensa-
tion Act of 1949, for purposes of increasing his active
duty pay during such period. 36 Comp. Gen. 146 {1956);
but see B-205339, June 15, 1982, 61 Comp. Gen._ .-

Naval dental officer who was Reserve enlisted member while
in dental school--A Naval Dental Corps officer who, while
attending dental school for successive regular terms for a
period in excess of 4 years, was also an enlisted member of
the Naval Reserve on inactive duty during that period is
entitled, under section 202(a)(7) of the Career Compensa-
tion Act of 1949, to constructive longevity credit of 4
years, less the actual period while attending dental
school, that he was an enlisted member of the Naval Reserve
on inactive duty. 36 Comp. Gen. 146 (1956); but see
B-205339, June 15, 1982, 61 Comp. Cen.__ .

Naval Medical officers in Reserves during medical school or
while interning-~A Naval Medical officer who graduated from
medical school after 4 years and spent 1 year in medical
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internship, but 1 year during the medical school attendance
he was an enlisted member of the Naval Reserve on inactive
duty, is entitled under section 202(a)(7) of the Career
Compensation Act of 1949, to constructive service credit of

5 years; 4 for medical school plus 1 for medical intern-

ship, less 1 year for the period while attending medical

school that the officer was an enlisted member of the NWaval
Reserve on inactive duty.

A Naval Medical Corps officer who spent 4 years in medical
school, 1 year in medical internship, and 2 years in resi-
dency training, during which he was also an enlisted member
of the Naval Reserve Corps, is entitled, under section
202(a){7) of the Career Compensation Act of 1949, to a
total constructive service credit of 5 years; 4 for medical
school and one for internship; the period of residency
training when he was a member of the Reserve is not for in-
clusion in the period of professional education and intern-
ship for which constructive longevity service is creditable
and, therefore, no deduction for Reserve membership during
the residency training is required.

A Naval Medical Corps officer who attended medical school

for 3 years and 9 months and trained as an intern for 9

months, the egquivalent of 1 year medical internship, but

during the intern period the officer was also an enlisted

member of Naval Reserve on inactive duty, is entitled, .
under section 202(a)(7) of the Career Compensation Act of

1949, to a constructive service credit of 4 years based on

5 years for professional education and internship, less 1

year for the inactive duty in the Naval Reserve.

A Naval medical officer who attended medical school from

September 1, 1941, through May 31, 1945, then, after a

period of 2 months when he was not engaged in either educa-

tion or internship, began an internship on September 1,

1945, which continued until May 31, 1946, is entitled to a
constructive service credit of 5 years; however, since the

officer was a member of the Naval Reserve from March 1,

1945, through May 31, 1946, the constructive credit must be |
- reduced by the actual period covering the officer's member- ‘
ship in the Naval Reserve when he was actually attending

medical school or was an intern. 36 Comp. Gen. 146 (1956):

but see B-205339, June 15, 1982, 61 Comp. Gen. _ .

Army medical officer who was a reservist while interning--

An Army Medical Corps officer who attended medical school

for 4 years and trained as an intern for 2 years, during

which 2~year period he was also a member of the Army

Reserve on inactive duty, is entitled, under section

202(a) (7) of the Career Compensation Act of 1949, 37

U;S.C. 233(a), to a constructive service credit of 4 years, .

based on his 4 years in attendance at medical school,
which period may not be reduced on account of Reserve
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membership during subsequent internship. 37:Comp. Gen. 237
- {1957); but see B-205339, June 15, 1982, 61 Comp. Gen. .

Civilian Service

Women's Medical Specialist Corps

A member of the Women's Medical Specialist Corps is en-
titled to credit for pay purposes under section 110 of the
Army-Navy Nurses Act of 1947, as amended by the act of May
16, 1950, for civilian War Department service as an occupa-
tional therapist. 32 Comp. Gen. 24 (1952).

Member of Armed Forces.serving under the Foreign Assistance
Act

Although a member of the Armed Forces when assigned to duty
outside the United States under section 625(d) (1) of the
Foreign Assistance Act of 1961, is entitled only to the
compensation, allowances, and benefits prescribed for the
Foreign Service Reserve and Staff by the Foreign Service
Act of 1946, the suspension of his active duty military pay
and allowances during the period of the assignment does not
terminate his membership in the Armed Forces of the United
States, and such period is creditable for subsequent compu-
tation of military pay when the officer resumes a pay sta-
tus under the Career Compensation Act of 1949, as amended.
42 Comp. Gen. 296 (1962).

Absences - Service Credit

Reserve officer absent while serving as enlisted member

Since officers of the uniformed services may have periods
of absence while serving on active duty credited for pay
purposes, inactive service as an officer in a Reserve com~
ponent during the same period the member, while serving on
active duty as enlisted man in the Regular Army, was absent
because of sickness in line of duty need not be excluded in
the determination of years of creditable service for basic
pay purposes. 38 Comp. Gen. 553 (1959).

Officers absent due to their own misconduct

Commissioned and warrant officers who lose time from active
duty because of sickness due to their own misconduct, ab-
sence without leave or absence because of confinement while
awaiting trial, as distinguished from enlisted members ab-
sent under similar circumstances, may not, in the absence
of additional legislation, have such lost periods excluded
from determinations of creditable service for basic pay.

38 Comp. Gen. 352 (1958).



H. Illegal or Improper Service

Service prohibited by law .

Reserve inadvertently retained on active duty--The active
military duty performed in good faith in a de facto status
that is not prohibited by law is poses and for determining
retirement eligibility in all cases similar to that of an
Air Force office: who having been inadvertently retained on
active duty for approximately 6 months after he should have
been released from the temporary appointment he held under
section 515{c) of the Officer Personnel Act of 1947, when
the underlying Reserve appointment on which his temporary
appointment was based was terminated is considered to have
rendered service not prohibited by law in good faith and in
a de facto status and, therefore, entitled to count the
service performed after the expiration of his commission
in computing cumulative years of service for active duty
pay. 44 Comp. Gen. 277 (1964).

Discharged member inadvertently ordered to active duty--
Person who enlisted in Marine Corps Reserve and was dis-
charged, without having performed any active duty, but who,
notwithstanding such discharge, was subsequently ordered to
and did go on extended active duty may be considered as
having performed such duty in a de facto status and is en-
titled, upon subsequent enlistment in Regular Marine Corps,
to count such service in computing his cumulative years of
service for pay purposes. 32 Comp. Gen. 397 (1953).

Dual enlistments - different services--Although an enlist-
ment in the Naval Reserve prior to discharge from an Army
enlistment was in violation of section 4 of the Naval Re-
serve Act of 1938, 52 Stat. 1176, which provided that no
member of the Naval Reserve should be a member of any other
naval or military organization except the Naval Militia,
the member's action, after his discharge from the Army, in
notifying the commandant of the naval district concerned of
his change of address and his subsequent tour of active
duty in the Naval Reserve may be construed as a ratifica-
tion by the member of his enlistment contract as of the
date of notification of change of address, and therefore,
the member may be credited for longevity pay purposes with
service as an enlisted member of the Naval Reserve from and
after the date of such notification. 40 Comp. Gen. 428
-{19861).

Illegal service - alien

Alien who enlisted in Marine Corps Reserve at time the law
required that the Reserve be composed of "male citizens of

the United States" and who served on active duty is not

entitled, upon subsequent legal enlistment in Regular

Marine Corps, to service credits for period of illegal .
service. . 32 Comp. Gen. 397 (1953).



National Guard

I Retired Reserve member - serves on active duty in

A member of the uniformed services whose retention on the
retired list, after advancement in grade, is terminated by
transfer to the Retired Reserve and who subsequently is
appointed and serves on active dutv in the Army National
Guard of the United States on the basis of Federal recogni-
tion in a State National Guard under 10 U.S.C. 3351 may not
be regarded as a person retained on active duty or in serv-
ice in a Reserve component under 10 U.S.C. 676 and, there-
fore, credit for the active service after retention on the
retired list following qualification for age and service
retirement was terminated by transfer to the Retired Re-
serve is too doubtful for authorization of additional serv-
ice credit. 41 Comp. Gen. 118 (1961).

I. Certain Coast Guard Service

Lighthouse service

Members of the Coast Guard Reserve who were formerly in the
Lighthouse Service are entitled to credit for such Light-
house Service in determining length of service for basic
pay purposes. 35 Comp. Gen. 675 (1956).

. Temporary member of Coast Guard Reserve

Since active duty performed as a temporary member of the
Coast Guard Reserve was considered creditable for longevity
purposes on September 30, 1949, the day preceding the ef-
fective date of the Career Compensation Act of 1949, it may
also be credited for purpose of computing basic pay under
section 202{(a) of the Career Compensation Act of 1949, 37
U.S8.C. 233{a). 37 Comp. Gen. 838 (1958).

J. Computing Service Credit ~ Lost Time

Time lost which has been made up

In computing length of service for pay purposes when time
lost has been made up to complete enlistment contracts pur-
suant to 10 U.S.C. 629a, the time should be accounted for
on a day-for-day basis in those cases where the 30-day-
month method would not be to the member's advantage by vir-
tue of service in months with less or more than 30 days.

37 Comp. Gen. 455 (1958).

Members required to make up lost time

In the computation of length of service for enlisted mem-
bers of the uniformed services who are required to make
. good time lost to complete their enlistment contracts, a
proposed rule which would permit the computation of time
lost and not made good on a day-for-day basis would be in
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conflict with the act of June 30, 1906, S U.S.C. 84, which
requires computation of service on a 30-day-month basis.
38 Comp. Gen. 824 (1959).

RESERVES

Duty Status

Status dependent on advance written or verbal orders--A
National Guard member may not be placed in a duty status in
the absence of advance written or verbal orders, nor may he
issue such orders to himself. Hence, an Air National Guard
officer who stated that he planned to perform military duty
on October 20, 1978, may not be regarded as being in a duty
status at the time of his death on that date where no
advance orders authorizing the performance of such duty had
been issued. B-194189, January 7, 1980.

Written confirmation of verbal orders--Army National Guard
members, for whom written orders were requested but not
received prior to duty period, performed annual training on
verbal orders of unit commander. Since the oral orders
were subsequently confirmed in writing within a reasonable
time- by the Adjutant General who had authority to order the
annual training, payment may be made to the individual
members for the duty performed. B-208346, November 9,
1982, However, confirmatory written orders are invalid if
issued after an unreasonable and unexplained period of
delay. 43 Comp Gen. 281 {1963).

Entitlement to Pay Based On Statute

Some action by member required--Member of an Army Reserve
unit who was given general discharge which was later
upgraded to honorable and who was told not to attend
inactive duty drill periods or active duty for training
while discharge proceedings were in progress is not
entitled to pay for the period in which he did not attend
the drill periods and the active duty for training. A
military member's entitlement to pay is based on statute
and the relevant statutes, 37 U.S.C. §§ 206(a), 204(a){2),
require a Reserve member to attend meetings or perform
other equivalent duty or be ordered to active duty or
active duty for training in order to be paid. See
B-187167, December 23, 1976. B-196462, May 5, 1980.

Combined active duty and inactive duty pay--Air Force
reservist who served 355 days of active duty and 10 periods
of inactive duty training in fiscal year 1981 is entitled
to receive pay for all service performed. Although active
duty pay is paid on a daily basis inactive duty pay is paid
for drill sessions which may be less than a day. There-
fore, in the absence of regqulations to the contrary the
total pay need not be restricted based on the combined
total. B-207339, February 8, 1983.
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Agreed Duty Without Pay--Retroactive Change--Orders of an
Army reservist who agreed to perform inactive duty training
and active duty without pay, may not be amended to retroac-
tively place the member in a pay status if the intent was
clearly that his orders were for duty -in a nonpay status.
The general rule is that only when orders are incomplete or
ambiguous or when a provision is omitted through error or
inadvertence, may they be amended retroactively to increase
the liability of the Government. B-216466, November 14,
1984,

Agreed Duty Without Pay--~Lack of Funds--Assurances by su-
perior officers to an Army reservist that if funds became
available he would be paid for duty, when orders are to the
contrary, are not a basis for allowing a claim for pay
since, absent specific authority, the United States is not
liable for the erroneous advice given by its officers, a-
gents, or employees even though given in the performance of
their official duties. B-216466, November 14, 1984.

Inactive Duty Pay (Drill Pay)

National Guard - federal recognition requirement

Federally recognized officer entitled to pay--Under the
Career Compensation Act of 1949, a federally recognized
officer of the National Guard - as distinguished from the
National Guard of the United States - is entitled to pay
for armory drills and field training actually attended
while in a federally recognized status, even though the
officer may not have held a commission as a member of the
National Guard of the United States during the period in-
volved. 31 Comp. Gen. 482 (1952}.

Duty performed after recognition expired--entitled to pay
as defacto officer--A person who was appointed as a captain
in the Army National Guard received temporary Federal re-
cognition, Since he performed training duty after the
period of temporary Federal recognition had expired under
color of authority and without knowledge, either actual or
constructive, of the fact that the temporary Federal recog-
nition had expired, he is entitled to retain the pay and
allowances received by him in good faith for the service as
a de facto officer. B~-215037, September 18, 1984.

1-58a (Change 2)



National Guard engineer transferred to Air National
Guard--A federally recognized National Guard engineer
officer who transferred to the Air Force National Guard and
assumed the duties of the Air Force position although not
at that time federally recognized as an Air Force officer,
is not entitled to Federal pay under the National Defense
Act, as amended, for any drills or field training performed
in the new position prior to the date he was federally
recognized as an officer in the Air Force National Guard.
30 Comp. Gen. 199 (1950).

Voluntary relinquishment of federally recognized rank--An
officer in the Illinois National Guard who voluntarily
relinquishes his federally recognized commission as colonel
upon the acceptance of a commission as brigadier general is
not entitled to Federal pay for armory drill and perform-
ance of administrative functions as a colonel for the
period subsequent to his promotion in which no duties were
performed as a colonel. 34 Comp. Gen. 273 (1954).

Duty in lieu of drills (equivalent training)

Drill pay not authorized - attending service school--A reg-
ularly scheduled drill of a National Guard officer's unit
which takes place while he is attending a service school
may not be regarded as a "regularly scheduled drill or
assembly®” of his unit for appropriate duty pay; and the
performance of appropriate duty in lieu of a regularly
scheduled drill which an officer has missed, due to attend-
ance at a service school for which he received basic pay,
cannot gqualify the officer for appropriate duty pay under
the provisions of subsection 501(a) of the Career Compensa-
tion Act of 1949, 34 Comp. Gen, 679 (1955).

Drill pay authorized by regulations and orders attending
service school--National Guard officer who performs equiva-
lent training in lieu of drills held by his unit while he
is on active duty for training at a service school may have
such duty considered for pay purposes under current regula-
tions which do not preclude payment for equivalent training
for active duty training, provided the officer is in an
armory drill status and written orders authorized such
training. 37 Comp. Gen. 193 (1957).

Eguivalent training not performed within prescribed time
eriod--National Guard member who performed equivalent
training in October and November 1972, in lieu of scheduled
assembly on January 14, 1973, is not entitled to pay for
such equivalent training since subparagraph 4-13(f) of AR
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140-1, September 15, 1972, provides that equivalent
training must be performed within 60 days of training
assembly for which it is being substituted. B-180921,
September 5, 1974.

Computation of drill pay

Training period of over 8 hours - two drills--A reserve
training perlod of more than 8 hours instead of two train-
ing periods scheduled for the next payroll quarter, may be
considered as two drill assemblies for pay and allowance
purposes rather than as duty in lieu of attendance at
training assemblies, which is required by regulation to be
held within the same payroll guarter. 36 Comp. Gen. 46
(1956).

Drill pay in lieu of retired pay--Since retired pay accrues
on day-to-day basis, member entitled to retired pay who
performs duty which entitles him to compensation under 37
U.8.C. 206(a), may elect to receive that compensation in
lieu of retired pay pursuant to 10 U.S.C. 684, and although
he may be entitled to the equivalent of 2 days' pay for
duty performed in 1 calendar day, he 1is required to waive
only 1 day's retired pay. B-179882, December 4, 1974.

Evidence of attendance at training assemblies

Erroneous records not promptly corrected--Although a DA
Form 1379 - United States Army Reserve Unit Record of Re-~
serve Training-containing entries of training omitted or
erroneously entered on a previous month's DA Form. 1379 is
acceptable for pay purposes where the corrective entry is
promptly made and is supported by a full and complete ex-
planation of the cause of the error, payment may not be
made under supplemental payrolls to an officer for attend-
ance at training assemblies which were recorded 4 months
subsequent to the training without explanation for the de-
layed recording, or contemporaneous corroborating evidence
to support the correction, the unexplained correction,
neither increasing nor decreasing the substantive rights of
the officer, is not acceptable as supporting evidence to
validate payment of the inactive duty training. 43 Comp.
Gen. 281 (1963). See also 34 Comp. Gen. 146 (1954).

Verbal orders - confirmation delayed-- A Reserve officer
who attended inactive duty tralning assemblies under verbal
orders which were confirmed after an unreasonable delay and
without explanation may not be paid for the assemblies he
attended from the date of the verbal orders, the delayed
written orders constituting retroactive orders are without
effect to increase or decrease the vested rights of the of-
ficer, and are not proper assignment orders to authorize
payment for the assemblies attended from the date of the
verbal orders. 43 Comp. Gen. 281 (1963). See also
B-161187, May 3, 1967. Compare B-208346, November 9, 1982.
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Missing, interned, captured while on inactive duty for
training

Not entitled to credit for pay while missing~-A reservist
who becomes missing while on inactive-duty training is not
entitled to credit for pay and allowances under the Missing
Persons Act., 35 Comp. Gen. 422 (1956).

Member subsequently determined to have died-~A reservist
who is in a missing status while on inactive-duty training
and is subsequently determined .to have died under
conditions which do.or do not establish that death resulted
from injuries incurred in line of duty is not entitled to
have his account credited retroactively with pay and
allowances from date of commencement of absence and up to
date of determined death under the Missing Persons Act. 35
Comp. Gen. 422 (1956).

Waiver of VA disability compensation

Retroactive Waiver-—-A Reserve member is reguired to waive
disability compensation paid by the Veterans Administration
in order to receive compensation for inactive-duty
training. 10 U.$.C. § 684, 1If retroactive waivers of
disability compensation are acceptable under laws and
regulations administered by the Veterans Administration,
resulting in recoupment of payments made for periods of
inactive duty training performed and for which compensation
has been paid, the Comptroller General does not object to
the member's retention of pay received for training duty.
B-207913, April 15, 1983.

Failure to execute waiver--If a wavier of disability
compensation required by 10 U.S.C, § 684 is not executed,
payment of compensation for inactive-duty training may not
be made, Any payments for inactive-duty training in the
absence of such waiver are erroneous payments and must be
collected from the member unless a retroactive waiver of
disability compensation may be accepted by the Veterans
Administration. B-207913, April 15, 1983.

Reserves ~ Active Duty or Active Duty for Training

National Guard called to active duty

Member on detached service until discharged by physical
disqualification--A member of the National Guard who under
competent orders reported for active military service of
the United States at an assigned station where he was on
detached service until discharged because of physical
disqualification for Federal service is entitled under
section 20i(e), Career Compensation Act of 1949, to receijve
active duty pay for the period between date of reporting
for active duty and date of discharge from service. 29
COmpirGen. 402, (1950), modified, 34 Comp. Gen. 369 (1955).
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Federal civilian employees - members of National Guard--
Civilian employees who were members of the Arkansas
National Guaird when it was federalized pursuant to Execu-
tive Order No. 10730 are not entitled to military pay and
allowances until the date they actually report to the unit
point of assembly or, if absent from the vicinity, from the
date they began direct travel to the duty station. 37
Comp. Gen. 655 (1958).

Active duty for physical examination

Physical exam incident to active duty for more than 30
days--A Reserve ordered to active duty to take a physical
examination incident to being ordered to active duty for
more than 30 days is entitled to pay and allowances for the
period of the examination and travel time to and from the
examination, provided orders place the member in an active
duty status. B-181762, July 18, 1975.
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Pay during travel to first duty station after passing
physical exam--A Reserve who passes a physical examination
incident to being ordered to active duty for more than 30
days is entitled to pay and allowances for travel time to
his first duty station when later ordered to active duty
for more than 30 days. B-181762, July 18, 1975,

Pay of Reserve who fails physical exam--A Reserve who does
not pass the physical examination given incident to being
ordered to active duty for more than 30 days is entitled to
pay and allowances for the period required for the examina-
tion and travel time to and from the examination, providegd
orders place the member in an active duty status,

B-181762, July 18, 1975,

Physical exam not incident to active duty--The calling up
of a Reserve for the sole purpose of physical examination
to determine his fitness for retention in the Reserve or
for medical treatment when such examination or treatment is
not incident to the performance of active duty, does not
constitute "active duty" for the purpose of entitlement to
pay and allowances. B-181762, July 18, 1975. See also 44
comp. Gen, 521 (1965), 27 Comp. Gen., 490 (1948), 26 Comp.
Gen. 107 (1946), and 21 Comp. Gen, 781 (1942),

ROTC cadets/midshipmen - pay while traveling to summer
training _

Cadets or midshipmen appointed under 10 U.S.C, 2107, or
persons enrolled in the advance training program prescribed
by 10 U.S8.C. 2104, receiving scholarship assistance pur=-
suant to the Reserve Officers' Training Corps Vitalization
Act of 1964, who as members of a Senior Reserve Officers’
Training Corps participate in the field training and prac-
tice cruises provided by section 2109 are not entitled to
pay and allowances for travel time to and from summer
training, the 1964 act amending 37 U.S.C. 209(c¢) to author-
ize pay to the members of the Corps while "attending field
training or practice cruises,”" using language substantially
the same as that used in the prior authority for training
under which active duty pay for travel to and from training
was not paid is to be given the same application absent an
indication in the 1964 act that pay for travel was in-
tended, therefore, pay may be authorized only from the day
of arrlval at the camp or practice cruise to the day of re-
lief from duty. 45 Comp. Gen. 664 (1966).

Release from active duty

Member late picking—-up orders--A Naval Reserve officer who
was detached from active duty training at the commencement
of a day so that he could have departed and reached home
the same day by taking the first available air transporta-
tion - the mode of transportation used - but who did not
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pick up his orders in time to depart by the first available
air flight may not receive additional pay and allowances
for another day's travel time. 37 Comp. Gen. 792 (1958).

Member dies prior to expiration of travel time--Although
under the Career Compensation Act of 1949, as amended by
the act of July 12, 1955, a Reserve member of the armed
services may be paid pay and allowances for travel time in-
cident to release from active duty prior to departure home
from the last duty station. If the member dies prior to
eXxpiration of the travel time, the member's right to pay
and allowances ceases on the day of death and any overpay-
ment should be collected from the member's estate. 37
Comp. Gen, 103 (1957).

Member delayed in returning home due to weather, etc,--
Although a requlation to authorize additional active duty
pay to reservists who are delayed in returning to their
home upon release from training duty because of weather
conditions or mechanical failure of public or Government
transportation facilities, without the necessity for issu-
ance of amendatory orders, would be effective under Navy
and Marine regqulations, which clearly limit pay for active
duty for training to the period covered by the orders plus
the time necessary for travel, without a release date being
stated in the orders, under Army and Air Force procedures
which provide for ordering personnel to an overall training
period between specified dates, including to and from
travel time, there is no basis for computation of necessary
or constructive travel time and, therefore, the regulation
would be without effect unless the procedures were changed
to accord with those of the Navy and Marine Corps. 41
comp. Gen. 56 (1961).

Member departed duty station prior to termination date in
orders—-A Reserve officer who, upon completion of a train-
ing assignment, departed from the duty station and arrived
home prior to the termination date specified in the assign-
ment orders, is entitled to pay and allowances through such
termination date. 35 Comp. Gen. 387 (1956).

Late delivery of orders modifying orders releasing member
from active duty--Where orders modifying prior orders re-
leasing a Naval Reserve officer from active duty recalled
the officer to active duty, but, even though issued in
ample time, were not delivered prior to the expiration of
his terminal leave under his original orders, the officer
may not be considered as having been on continuous active
duty so as to be entitled to active-duty pay and allowances
during the period between the date of expiration of his
terminal leave and the date of compliance with the modify-
ing orders. 26 Comp. Gen. 40 (1946).
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expiration of terminal leave--A Naval Reserve officer who
proceeded to his home under orders providing for release
from active duty upon expiration of his terminal leave but
who, prior to the expiration of his leave, received and
complied with modifying orders directing travel to a naval.
hospital for observation and treatment is to be regarded as
in a continuous active-duty status under such orders as
modified and entitled to activeduty pay and allowances from
the time his terminal leave would have expired to the date
he subsequently was released from active duty. 26 Comp.
Gen. 40 (1946).

Release from active duty orders modified prior to .

Computation of Reserves active-duty pay

Actual days served - less than 30--A reservist of the Armed
Forces who serves on active duty for training from February
1, through 28, in a nonleap year is not entitled under
A-71273, March 2, 1936, to a full month's active duty pay
and allowances without deduction for the two constructive
days at the end of February. The rule in the 1936 decision
that reservists ordered to duty for a period of less than
30 days are not within the scope of the act of June 30,
1906, which prescribe a 30-day calendar month for computing
the pay of persons paid on an annual or monthly basis, and
are therefore, only entitled to pay for the actual number .

of days served, including the 31st day of the month, not
having been changed by the codification in 37 0.S.C. 1004
of the governing statutes, the decision of March 2, 1936,
is affirmed. 47 Comp. Gen. 515 (1968).

Day on which pay begins for Reserve called to active
duty--The law and regulations contemplate that the date on
which pay should begin for a Reserve member called to
active duty will be based on a determination of the date he
necessarily was required to begin the travel from his home
by the mode of transportation authorized and actually used
s0 as to arrive at his duty station on the designated re-
porting date. B-172856, July 7, 1971. See also 52 Comp.
Gen. 482 (1973).

Day on which pay terminates for Reserve called to active
duty--A Reserve officer ordered to active duty training
(ADT) with a reporting date of 8 A.,M., October 16, 1978,
travels by air on October 15 to Washington, D.C., and com-
pletes his duty assignment by 6:30 p.m. on October 16,
Using the directives of the DODPM, constructive travel by
air from Washington, D.C., to St. Louis could have been
completed before 12 p.m. on October 16, 1978. He is not
entitled to an additional day of active duty pay and allow-
ances for October 17 for return travel to his home,
B-194938, October 26, 1979, -

1-64 (Change 2) .




Leave Credit for Active Duty Without Pay

A Navy Reserve officer claims pay for 2-1/2 days of accrued
leave on the basis that he performed 30 days of active duty
for training. However, during 13 of those days he was in
voluntary non-pay status. The regulations that implement
the applicable leave statute require that a member perform
30 consecutive days of active duty while in a pay status in
order to be entitled to leave. -Since that regulation is
reasonably consistent with the purpose and intent of the
statute, it is not overly restrictive, and the member is
not entitled to leave pay. B-214534, September 5, 1984.
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Entitlement based on waiver of retired pay

Retired members of armed services who perform Reserve duty,
active or inactive, on the 31st day of a calendar month -
must waive 1 day's retired pay (or other compensation '
received on account of their prior service) in order to be
entitled to active duty pay or inactive duty pay which
would otherwise accrue for that day. This is required by
10 U.S.C. § 684. 62 Comp. Gen. 266 (1983),

Reserves Injured or Ill on Duty

Status during hospitalization

A member of the Army National Guard or Army Reserve called
or ordered to active duty for a period of 30 days or less.
under self-terminating orders who is hospitalized under the
provisions of 10 U.S.C. 3721(c¢) because of an in-line-of-
duty injury not due to own misconduct during that time, re-
mains in an active military status only through the last.
day of duty as prescribed by those orders, with the right
to continue to receive pay and allowances thereafter based
on disability to perform military duty as authorized by 37
U.S.C. 204(g)(2). 57 Comp. Gen. 305 (1978). 40 Comp.

Gen, 664, modified.

Orders purporting to extend active duty

A member of the Army National Guard or Army Reserve, called
or ordered to active duty for a period of 30 days or less
under self-terminating orders who is hospitalized due to an
in-line-of-~duty injury not due to own misconduct during
that time, would not be placed in a status of being on
active duty for 30 days or more even though the period of
hospitalization is covered by an amendment to his orders or
new orders issued to extend his period of active duty
solely for the purpose of such hospitalization, since such
a change in status is not authorized. Thus, such orders
would not carry him beyond 30 days for active duty purposes
and his rights to be retired for physical disability would
remain determinable under 10 U.S.C. 1204, 57 Comp. Gen.
305 (1978).

Pay entitlement while disabled

Disabled from disease during full-time duty period of 30
days or less--Members of federally recognized National
Guard units and organizations who are disabled.by disease:
while on full-time duty for periods of 30 days or less:
under 32 U.S.C. § 502(f) are eligible for the incapacita-
tion payments and related benefits prescribed by 10 - =
U.S.C. 8§85 3722 and 8722, and the implementing regulations.
These benefits include continuation of the basic 'pay. and
allowances to which they were entitled at the time the
disease was contracted for a period of up to 6 months
beyond the end of the tour of duty, plus medical
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care and transportation to and from hospitals. Master

Sergeant Howard R. Harper, ARNG, B-204347. December 23,

1981, modified. B-204347, August 22, 1984,

Pay continues while member incapacitated for military
duty--A member of the Air Force Reserve who 1s disabled in
1ine of duty from injury while performing annual training
is entitled by law to continued pay and allowances during
the subsequent period when the member remains incapacitated

. for the performance of normal military duties, and the

determination as to how long the disability continues is
left to the exercise of sound administrative judgment. In

- each case the service concerned is to determine when the

injured member has recovered or determine that such member
should be separated for disability. 37 U.S.C. 204(g)(2)
(1976)., B~-195470, November 14, 1979. '

Pay terminates when found fit for military duty--Upon -
reconslidering the entitlements of National Guard members
and other reservists under the act of June 20, 1949, which
prescribes the same benefits for reservists injured or dis-

.abled in line of active duty or training as is accorded
Reqular members, although the holding that the ability to
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resume normal civilian employment is not the standard for
determining entitlement tc disability pay where contempo-
raneous service medical data are available must be adhered
to as termination of disability pay is based upon ability
to perform military duty or a final disposition of the mat-
ter, decisions that hold physical presence at a regular
drill or a conditional temporary assignment to limited duty
terminates entitlement to pay and allowances or medical
care and hospitalization will no longer be followed, but a
member must promptly report injury, disease, and his cur-
rent disability status to permit action to retire, sepa-
rate, or refer him to the Veterans Administration. 52
Comp. Gen. 99 (1972). See also 48 Comp. Gen. 1 (1968).

Army National Guard member injured in line of duty during
annual training, who was thereby rendered physically unable
and--as determined by Army medical personnel--permanently
unqualified under Army regulations to perform his normal
duties as military policeman, is entitled to disability pay
and allowances during périod of disability ending when Army
authorities acted to change his Military Occupation Speci-
alty from policeman to unit clerk, thus limiting his normal
military duties to activities within range of his reduced
physical capabilities. B-187049, November 9, 1976,

Member required to promptly report injuries and keep
service advised of condition--In the implementation of the
changes in the administration of the disability benefits
program provided by the act of June 20, 1949, for National
Guard members and other reservists, members should be ad-
vised to promptly report the incurrence of disability to
enable the military services to provide proper medical and
hospital care, as well as pay and allowances, to the dis-
abled member. Where a member is not provided medical or
hospital care so that a current determination of entitle-
ment to pay and allowances cannot be made, any payment to a
member should be supported each month by a report from his
civilian physician and by a statement from the member show-
ing the days of military duty or civilian employment to-
gether with the name and address of his employer. 52

Comp. Gen, 99 (1972).

Failure to report injuries--A member of Ohio Air National
Guard underwent surgery for a herniated disc by a civilian
physician and asserts entitlement to disability continua-
tion pay and allowances under 37 U.S.C. 204(h) but did not
notify appropriate service authorities until after he was
released by his civilian physician nearly 2 years after the
injury. Where a member fails to notify appropriate service
authorities thereby preventing them from making a contempo-
raneous investigation of the accident and injury, a deter-
mination of his disability and their interconnection, his
right to pay and allowances during the period of his dis-~
ability has not been established and will not be allowed, -
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'B-199837(1), November 10, 1980. Compare 47 Comp. Gen. 716

(1968).

- Member not promptly seeking medical care--A member of the

Army National Guard is entitled to pay and allowances under
32 U.8.C. 318 only if the injury, disease, and current dis-
ability status is promptly reported so as to permit action
to retire, separate, or refer his case to the Veterans'
Administration. Where a member dces not seek medical or
hospital care by the Government for over 1 year so that a
current determination of entitlement can be made, payment
of pay and allowances for such period is not authorized.
B-185415, August 4, 1976.

Member postpones treatment--A member of the National Guard

may not by postponing treatment or examination extend the
period of entitlement to full pay and allowances thus per-
mitting the continued payment of such compensation when
right thereto has not been clearly established by a showing
of the continued disability. B-185404, August 2, 1976.

See also 47 Comp. Gen. 716 (1968) and B-195470, November
14, 1979.

Rehospitalization from recurrence of original injury--The
right to pay and allowances of a member of the Army
National Guard under 32 U.S.C. 318 applies not only to the
period of initial hospitalization and incapacitation re-
sulting from a line of duty injury but alsc extends through
any period of rehospitalization and incapacitation result-
ing from a recurrence of the original disability even
though the recurrence occurred at a time when member was
not in the line of duty. B-185439, August 3, 1976. See
also 29 Comp. Gen. 535 (1950), 30 Comp. Gen. 185 (1950),
and 39 Comp. Gen. 498 (1960).

Subsequent injury - intervening cause--Where record shows
that Reserve member who is claiming entitlement to disabil-
ity pay and allowances under 37, U.S.C. 204(g}(2) for injury
sustained while on inactive duty training, was not medic-
ally examined prior to subsequent injury for which he
claimed benefits as a civilian Government employee and
prior to which he had lost no time from his military duty,
subsequent injury should be treated as intervening cause,
and since member fails to demonstrate that disability was ,
direct result of injury sustained in line of duty, military
disability pay may not be allowed. B-184867, August 3,
1976.

Member resumes civilian occupation while disabled--A non-

Regular member of the Armed Forces who 1s disabled by
injury incurred while performing active duty training may
continue to receive the pay and allowances authorized by 37
U.S.C. 204(g)-(i) when he resumes a civilian occupation,
upon the determination, preferably by a service medical



personnel and made in accordance with standards established
for regular members, that the injury precludes the reserv-
ist from performing the normal military duties of his grade
or rank, notwithstanding the member is awaiting final ac-
tion on retirement proceedings, or that he did not resume
his normal civilian occupation but because of his disabil-
ity took other employment. 47 Comp. Gen. 531 (1968).

Member resumes Federal civilian occupation while
disabled-~A member of the National Guard who is also a
National Guard technician under 32 U.S.C. 709 and who is
injured in line of duty while performing training under 32
U.S.C. 502, is entitled in accordance with 37 U.S.C.
204{h) (2) to receive the pay and allowances of a Regular
member of the Army during the period of his disability for
military duty even though he resumes his Government civil-
ian occupation since he is not considered to be on active
military service during period of receipt of bay and allow-
ances under 37 U.S.C. 204(h)(2). 54 Comp. Gen. 431
(12974).

Continued treatment but not hospitalized--A Reserve member
who contracted hepatitis while serving on a 2-week period
of active duty for training, was hospitalized, but follow-
ing release from the service hospital was ordered to report
for treatment to the service medical facility nearest to
his home, the member is entitled to continue to receive
basic pay and allowances under 10 U.S.C. 3722(b)(2) from
time of his release from the hospital until the attending
service medical officer certified that the member had re-
covered, even though not rehospitalized, because 10 U.S.C.
3722 does not require the status as a “patient” in a hospi-
tal, but rather, the continuance of the disability.
B-181014, July 10, 1974.

Injuries not manifest until after release from duty--When a
member of the uniformed serwvices injured in line of duty
while performing annual field training under 32 U,S.C. 503
is permitted after examination and medical treatment on two
occasions to return to duty and only after release from
military service does he learn from a civilian doctor that
the nature and extent of his injuries would have prevented
the performance of military dutv, the claim of the member
for pay and allowances to cover the period between date of
release from active dutv and return to his civilian posi-
tion may be baid, neither the existence nor the extent of
the injuries becoming manifest until after release of the
member from active duty, to deny his entitlement to the
benefits of 37 U.S.C. 204(h) because he, in ignorance of
the seriousness of his injuries, performed military duty in
the interim between injury and release from active duty
would in effect deprive him of the benefits Congress in-
tended to grant. 45 Comp. Gen. 54 (1965). See also 52
Comp. Gen. 99 (1972), but see B-199837, November 10, 1980.




Disability must be incurred in "line of duty"

The acts of June 15, 1936, and June 20, 1949, authorizing
pay and allowances to officers and enlisted men of the
National Guard for personal injury or disease suffered
during periods of training or active duty are applicable
only in cases where the disability is suffered in line of
duty so that an enlisted man of the National Guard who was
hospitalized while in attendance with his organization at
an encampment for a disease not incurred in the line of
duty is not entitled to pay and allowances for a period of
hospitalization extending beyond such encampment. 30
Comp. Gen, 301 (1951)., See also B-175350, June 19, 1972.

A member of the Army National Guard or Army Reserve, called
or ordered to active duty for a period of 30 days or less
who is hospitalized for an in-line-ofduty disability not
due to his own misconduct, and who suffers an injury in the
hospital during the period of active duty covered by the
original orders, so long as that injury is administratively
determined to be in line of duty and not due to own miscon-
duct, may be considered as being injured or the proximate
result of the performance of active duty for the purpose of
10 U.s.C, 1204, 57 Comp. Gen. 305 (1978}.

Disability must be incurred while member in duty
status

Members injured going to or from active duty for
training--A National Guard member is in a travel status for
medical and disability entitlements for injury incurred
while traveling to and from active duty training when he
leaves his living guarters with the intention of going
directly to the place where ordered to perform such duty
and such travel status continues on completion of his tour
when he returns directly from his place of duty to his home
until he has entered his living quarters., 58 Comp. Gen.
232 (1979).

Member injured while on excursion with his family--An Air
Force reservist ordered to active duty training in the
vicinity of his home who on the day he is released from
duty is injured while on an excursion with his family 70
miles from his home is not entitled to pay and allowances
for the period he is unable to return to civilian employ-
ment or to reimbursement for the medical and hospital ex-
penses, the right to the benefits provided by 10 U.S.C.
8721(2) and 37 U.S.C. 204(g)(2) existing only if disability
occurs while in an active duty status, and the Reserve mem-
ber, no travel being involved, having reverted to a civil-
ian status upon release from military control, is not en-
titled to pay and allowances and reimbursement for medical
and hospital expenses incident to an injury sustained after
release from active duty and while engaged in civilian
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pursuits, notwithstanding that he received pay and
allowances for the full day of his release. 44 Comp. Gen.
408 (1965).

Members injured returning home during drill period for
forgotten equipment--Three National Guard reservists who
after reporting for multiple unit training assembly two in-
cident to the inactive duty training authorized by 32
U.S.C. 502 {a)(1), answering the roll call, and participa-
ting for 65 minutes in the first assembly, were ordered
home to pick up equipment, and who while traveling in a
privately owned car were in a collision in which two mem-
bers were killed and one injured, passed out of military
control when they ceased to perform inactive duty train-
ing. Since their 65 minutes of scheduled training does not
create eligibility for pay under 37 U.S.C. 206(a), and the
members were not in training for the purposes of 32 U.S.C.
318(2) and 37 U.S.C. 204(h}(2), the situation of the de-
ceased does not meet the requirements of 10 U.S.C.
1481(a)(3), authorizing the disposition of remains, nor en-
title the injured member to medical care and pay and allow-
ances. 52 Comp. Gen., 28 (1972). See also 43 Comp. Gen.
412(1963), and B-164204, July 12, 1968.

Member injured after dismissal from drill--A naval
reservist sustained an injury outside the Reserve Center
building following dismissal from an inactive-duty training
drill. He is not eligible to receive benefits (medical
care, pay and allowances, etc.) under 10 U.S.C. § 6148 and
37 U.S.C. § 201(i) (1976) since under those statutes the
injury must have been incurred while the member was
employed in inactive-duty training which extends only from
the time the reservist is first mustered in until dismissal
from that day's activities. Also, 10 U.S.C. § 1074a and 37
U.5.C. § 204(j) now authorize medical care, etc., in such
circumstances, but those statutes contain no authority for
basic pay during the period of recuperation. 63 Comp.

Gen. 66 (1983).

Member injured After Dismissal--Effect of standby status--
National Guard members are entitled by law to pay and
allowances and other benefits when called to active duty
and disabled by injury "while so employed.” They are inel-
igible for these benefits, however, based on injuries sus-
tained when engaged in civilian pursuits and when no longer
"employed" in a military capacity following their release
from military control on the last day of an active duty
period. Hence, an Air National Guard sergeant may not be
allowed pay and allowances for an injury he sustained while
engaged in private civilian employment subsequent to his
release from military duty and control earlier the same
day, notwithstanding that he was in a "standby" status sub-
ject to a possible recall to duty during the remainder of
that day. B~215512, December 3, 1984.

Member injured After Dismissal--Return Home under Travel
Orders-~An Army Reserve member injured in an automobile
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accident while returning to his permanent station after
attending inactive duty training at a training site away
from his unit headquarters under travel orders is not en-
titled to the medical benefits of 10 U,.S.C. § 3721(2),
since he had completed the training duty involved and he
was not under military control employed in inactive duty
?;gining at the time of the accident. B-214806, July 23,

Member ordered home during drill to get records--Military
member who during attendance at multiple unit training as-
sembly two (MUTA-2)} was instructed by his first sergeant to
take the most direct route home to obtain his clothing re-
cords and return to the Armory, and who was injured on re-
turn trip when he lost control of his motorcycle, is enti-
tled to disability pay and allowances since his return home
was not due to an omission on his part with respect to the
training schedule. 52 Comp. Gen. 28, (1972), distin-
guished., 54 Comp. Gen., 165 (1974). See also 43 Comp.

Gen. 412 (1963), and B-156628, June 1, 1965.

Members permitted to use Government facilities prior to
drills--Injuries sustained by reservists while they are
permitted to use Government furnished quarters or Govern-
ment transportation prior to the performance of inactive
duty training drills may not be regarded as injuries suf-
fered while actually performing inactive duty training for
entitlement to coverage under the act of June 20, 1949, 34
U.5.C. 855c-1, notwithstanding that reservists receive
drill pay and allowances based on the ‘entire drill day. 38
Comp, Gen. 841 (1959). See also 43 Comp. Gen. 412 (1963).

Members disabled while serving without pay

Disabled from disease during active duty period in excess
of 30 days--Members of Reserve components of the Armed
Forces who, with their consent, are called or ordered to
active duty without pay for periods in excess of 30 days
under authority of section 240 of the Armed Forces Reserve
Act of 1952 and who, while so employed, suffer disability
in line of duty from disease are entitled, under the act of
June 20, 1949, to pay and allowances during hospitaliza-
tion, or from the date disease is contracted. 33 Comp.
Gen. 411 (1954).

Disabled from injury during active duty for any period--
Members of Reserve components of the Armed Forces who, with
their consent, are called or ordered to active duty without
pay for any period of time under authority of section 240
of the Armed Forces Reserve Act of 1952, and who, while so
employed, suffer disability in line of duty from injury are
entitled, under the act of June 20, 1949, to pay and allow-
ances during hospitalization, or from date of injury. 33
Comp, Gen. 411 (1954},
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CHAPTER 2 - SPECIAL PAY

. I. INCENTIVE PAY

A. Aerial Flights

Orders requirements

Orders required--It is the general rule that in order to be
eligible to receive incentive pay for hazardous duty under
37 U.S.C. 301, such duty must be performed under orders
issued by competent authority. Verbal orders or perform-
ance of duty without orders is not sufficient,

B-173497, October 27, 1971.

Performance without competent orders--Performance of aerial
flights without having been directed by an officer with au-
thority to do so cannot constitute performance of flight
duty pursuant to competent orders and a member is not en-
titled to flight pay therefor. B-173497, October 27, 1971,

Verbal orders—--Entitlement to flight pay is dependent upon
the existence of competent orders placing a member in a
flight status during those periods as well as evidence es-
tablishing that the member met minimum flight requirements
during the period. Verbal orders will be recognized as
. competent orders only when they are properly confirmed in

writing within a reasonable time after they are issued.
confirming orders issued 21 months to 2 years after the
purported verbal orders may not be considered sufficient to
meet the requirements of this rule. B-173497, October 27,
1971.

Failure of physical exam--Suspension of flight pay absent
orders directing the suspension of flying duties 1is inef-
fective and member is entitled to flight pay until the date
flying status is officially terminated notwithstanding mem-
ber failed physical to qualify for flight pay. 48 Comp,
Gen. 81 (1968).

Falsified flight physical examination to qualify--An Army
officer, who was found to have fraudulently qualified for
flight pay and Aviation Career Incentive Pay by submitting
falsified flight physical examination records, is not
entitled to such pay under applicable statutes and
regulations. The de facto rule will not be applied to
allow retention of flight pay and Aviation Career Incentive
Pay received by an officer who fraudulently qualified for
such pay. Therefore, collection action should be taken to
recover these payments. B-214584, November 14, 1984,

. Continuation while injured

Aviation accident--Section 10 of Executive Order No. 10152
which authorizes continuation of incentive pay for 3 months
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for members in flying status who are incapacitated as a
result of aviation accident, contemplates that such incapa-
city results from performance of aerial flights, and there-
fore a member who is captured by the enemy while in a
flight status, and who upon release from captivity is inca-
pacitated for flying because of privation and hardship suf-
fered while a prisoner, may not be granted incentive pay
for periods immediately following release, during which he
did notparticipate in aerial flights. 33 Comp. Gen. 436
(1954). See also B-168082, December 11, 1969, in which it
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was held that authorizing hazardous duty pay in such situa-
tions could not be accomplished by amending the Executlve
Order but that legislation would be required, :

Incapacity periods--Members who receive flight pay and who
become physically incapacitated for flying for any reason
other than as a result of a performance of hazardous duty
may, by regulation, be permitted to continue to receive
flying pay for 3 months; however, the matter of suspension
from flying status at the end of such period is not re-
guired under Executive Order No. 10152, but is left to the
discretion of the individual Secretaries. 39 Comp. Gen., 604
(1960).

Non-aviation accidents--Members who are suspended from .
flight requirements and who become incapacitated for flying
duty as a result of a nonaviation accident may be author-
ized by regulation to receive flight pay for a 3-month per-
iod provided that such member becomes available for and is
phy31ca11y requalified for flying duty prior to the expira-
tion of the 3-month period and provided that the right to
£1ight pay for any part of such period shall be lost when
such members remain incapacitated at the expiration of such
period. 41 Comp. Gen, 173 (1961).

Qualifying duties

Enlisted members retained on flight status--Air Force
policy, which in unusual cases retains enlisted members

on flight status by distributing flight duty among more
enlisted members than necessary so as to prevent termina~
tion of flight status and incentive pay without 120 days’
notice is questionable administrative practice, but it may
not be said as a matter of law that members in such cases

. are not entitled to incentive pay. 55 Comp. Gen. 121
{1975).

Jumpmasters-~The detailed explanation of a jumpmaster's.
duties during a typical project flight does not establish
that he may in fact be classified as a crewmember of the
aircraft as opposed to his regular designation and rating
as a parachutist. Therefore, no basis exists for entitle-
ment to flight pay rather than parachute pay in connection
with duties performed by a jumpmaster. B-164186, August
15, 1969,

voluntary flying during active duty for training-—-Reserve

officer flying voluntarily during active duty for traihing
is not entitled to aviation career incentive pay since he

is not perform1ng aviation service on a career basis as is
defined in the Department of Defense Military Pay and Al-

lowances Entitlement Manual. B-193563, April 17, 1979,
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Flight requirements

Minimum flight requirements--The regulations implementing
the statutory authorized waiver of minimum flight require-
ments for members of the uniformed services while attending
a course of instruction of 90 days or more while. serving
under certain overseas assignments may be amended to in-
clude periocds of travel, leave, and temporary duty not in
excess of 90 days in cases of consecutlve duty assignments
between schools and remote places, 'or vice versa, where the
statutory waiver is applicable, and the extension of the .
waiver of flight performance requirements would be in ac~
cord with the congressional intent expressed in the legis-
lative history of the Defense Department Appropriation Act
of 1971 to avoid the high cost of providing aircraft that
would -otherwise be incurred. However, the rule of 34

Comp. Gen. 243 should continue to be applied to travel to
the first such assignments and from the last of such as-
signments. 51 Comp. Gen. 95 (1971).

Flight deficiencies--An officer who failed to meet the min-
imum f£light requirements for 3 months because he was in a
proceed, leave, travel, and temporary duty status after de-
parture from an overseas station where officers were not
exempted from meeting flight requirements does not come
under the provision which permits flight pay to members
whose assignment outside the U.S. makes it impracticable to
participate in regular aerial flights, nor under regula-
tions applicable to areas where the commander determines
that due to operations or the unavailability of air craft,
flight requirements cannot be met; therefore, the member is
not entitled to flight pay for the. 3-month period when the
minimum f£light requlrements were not met. 41 Comp. Gen.
507(1962).

Inactive duty flight credit-~Flying time performed during
any short tour of active duty for training within the same
calendar month may be applied toward the flight require-~
ments for any prior or subsequent short tour of active duty
or active duty for training performed within the same cal-
endar month provided the member is under continuous flight
orders for the calendar month “involved. 37 Comp. Gen. 121
(1957).

Deficiencies make-up--The Act which provides for flight pay
to officers assigned to duty outside the United States
without the necessity of meeting the minimum requirements
of Executive Order No. 10152, covers only the period be-
tween the date of reporting for duty at the assigned sta-
tion where required flights are excuséd and the date of
detachment therefrom and does not affect in any other way
the operation of the Executive Order, and therefore, an
officer under flying orders assigned toduty outside the
United States where aerial flights are impractical is not
- entitled under the said section to flight pay without
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performing flights while going tc and from the overseas
station. 34 Comp. Gen. 243 (1954).

Submarine Duty

Purpose and gqualification

Primary duty--A member is not entitled to submarine duty
pay on a continuous basis when it is shown that his subma-
rine duty was on an intermittent basis and that his primary
duty was in fact elsewhere. B-151075, August 12, 1963.

Staff based ashore--Submarine staff members based ashore or
on surface vessels who do not perform a majority of as-
signed duties on a submarine are not entitled to submarine
pay on a continuous basis. 44 Comp. Gen. 241 (1964). See
Section 605, Public Law 92-~436, 37 U.S5.C. 301(a)(2) (A),
which authorized submarine pay to such staff members under
certain conditions.

Periods for which allowed

Undergoing training--Submarine duty pay may be paid to of-
ficers previously qualified in submarines as enlisted mem=-
bers while attending courses of instruction specifically
preparing them for positions of increased responsibility in
advanced nuclear submarine fleet. 54 Comp. Gen. 1103
(1975).

Leave status--Submarine crew members who have unbroken per-
iods of combined temporary additional duty (TAD) and au-
thorized leave away from their permanent duty on board sub-
marines unless absent on TAD in excess of 15 days or on au-
thorized leave exceeding 30 days, are entitled to incentive
pay for a leave period not exceeding 30 days if in a sub-
marine pay status when the leave began. 42 Comp. Gen. 266
(1962).

Off-crew members--0ff-crew members of a two-crew nuclear-
powered submarine who travel under change of home port
orders are entitled to submarine pay for the period of
travel to the new home port, the continued operation of the
submarine requiring the movement of the off-crew as well as
the on-crew members to the new home port. The travel other
than by submarine does not terminate the rehabilitation and
training status of the members. 44 Comp. Gen. 507 (1965).

Periods of absence--While the l4-man augmentation to the
crew of nuclear-powered attack submarines, which allows
members of the submarine to remain in port for periods of
"training and rehabilitation, is not comparable to the two-
crew system as used in nuclear-powered ballistic missile
submarines, the legislative history of Public Law 86-635,
which amended the law relating to the payment of incentive
pay for periods of training and rehabilitation away from
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the submarine in case of off-ship crew of two-crew
nuclear-powered submarines is not so restrictive so as to
prohibit payments of incentive pay during periods of train-
ing and rehabilitation on a continuous basis in the case of
the augment crew of nuclear~-powered attack submarines, so
long as such training and rehabilitation periods bear a
reasonable relationship to periods of duty aboard the sub-
marine and no severe imbalance of assignments cccurs among
crew members. 53 Comp. Gen. 762 (1974).

Computation: 3lst day of the month

The monthly incentive pay authorized in 37 U.S.C. 301 for
submarine duty being a percentage increase of the annual
pay of members of the uniformed services is within the
meaning of the act of June 30, 1906, 5 U.S.C. 84, prescrib-
ing that in computing compensation for a fractional part of
a month, each month shall consist of 30 days, excluding the
31st of any calendar month and treating February as having
3) days: therefore, an officer in an active duty status for
a period in excess of 30 days who performs submarine duty
on the 3lst of the month may not be paid submarine pay for
that day pursuant to 5 U,.,S5.C. 84, and the officer serving
on extended active duty is not within the purview of 37
U.S.C. 1004, providing for entitlement to pay and allow-
ances for each day, including the 31lst day of the month,
when a member serves a continuous period of less than 1
month. 45 Comp. Gen. 395 (1966).

Parachute Jumping

Assignment to duty

LY

Agsignment status--Officers trained in parachute jumping
and the demolition of explosives, who incident to staff
billet assignments evaluate training programs and equip-
ment, entailing the observation of actual training exer-
cises by special warfare forces, are not entitled to the
dual hazardous duty incentive pay unless they are assigned
to an operational team and actually perform parachute jump-
ing in a jump status or perform demolition duty as a pri-
mary assignment. The mere evaluation or observation of
operation team activities does not qualify the officers for
incentive pay; and, in the absence of proper orders, any
parachute jumping or demolition of explosives actually per-
formed by the officers would not entitle them to additional
pay. 50 Comp. Gen. 425 {1970).

Rating and performance--The law authorizing parachute duty
pay prescribes two requirements for gqualification for para-
chute pay--~(l) a parachute rating and (2) the actual per-
formance of duty designated as parachute duty. In the ab-
sence of evidence that both reguirements have been met,
there is no authority for the payment of parachute pay.
B-158937, May 25, 1966.

~



Active duty for training assighment——Under current

regulations a member of the Reserves receiving parachute

pay while assigned to parachute duty on inactive status is .
N

not entitled to receive such incentive pay while a351gned
to active duty for training where the latter position is
not designated as parachute duty. 57 Comp. Gen. 392 (1978).

Performance of qualifying Jumps

Hostile fire area--When members in a parachute duty status
are engaged in combat in a hostile fire area the period for
performing minimum parachute jump requirements to qualify
for incentive pay may be extended because of the inability
of parachutists in combat area to perform parachute jumps.
45 Comp. Gen. 451 (1966).

Requirements as to jumps performed--The jump performed dur-
ing a period of training may not serve as a basis for pay-
ing parachute pay, and the regulation not so providing a
member is not entitled to have a jump used to qualify him
for inactive duty parachute pay used to qualify him for ac-
tive duty for training parachute pay. 43 Comp. Gen. 619
(1964). .

Temporary duty--A member is not entitled to parachute pay
for a parachute jump performed while on temporary duty un-
less he is "on parachute duty" during the period of tempo-
rary duty and he cannot be in a parachute duty status dur- .

ing that period unless temporary duty is performed with a |
military unit cited in the regulations. Where a member was
on temporary duty with no military unit during temporary
duty performed at the Univer51ty of Omaha . for the purpose
of fulfilling the requirements for a degree in economics,
there is no authority for the payment of a claim for para-
chute pay. B-153957, May 26, 1964.

Dual Bazardous Duty

Demolition of explosives - parachute jump

Officers trained in parachute jumping and the demolition of
explosives are not entitled to dual hazardous duty incen-
tive pay unless they are assigned@ to an operational team
and actually perform parachute jumping in a jumpstatus or
perform demolition duty as a primary assignment. Mere
evaluation or observation of operational team activities
does not gqualify the members for incentive pay. 50 Comp.
Gen. 425 (1970)

Low pressure chamber - aerial flights

Member who performs two types of hazardous duty (!) in a
low pressure chamber, and (2) in aerial flight in connec-
tion with testing and evaluation of aircrew safety equip-
ment but who performs each one of the duties separate




and distinct from the other and at times separated by days
or weeks may not by reason of the fact that he is qualified
for both and performs both hazardous duties be: entitled to
dual incentive payments under 37 U.S.C. 30l(e). 44 Comp.
Gen. 426 (1965). This decision overruled in part by 56
Comp. Gen, 983 (1977). : _ oo ‘

Aviation - parachute duty

An experienced pilot and parachutist of the uniformed serv-
ices training for or fulfilling the position of forward air
controller, whose duties do not qualify him for flying pay
or require the performance of parachute jumps to carry out
assigned duties, may not be paid the dual incentive pay.
Executive Order No. 11120 limits dual payments of incentive
pay to those members required by competent orders to per-
form specific hazardous duties in order to carry out -their
assigned missions; therefore, the fact that a member -is
qualified to perform hazardous duty is not the criterion
for entitlement to dual incentive pay. 43 Comp. Gen. 667

(1964).

"Simultaneous performance not required

A member is entitled to dual payments of hazardous duty in-
centive pay, provided he Is required to perform specific
multiple hazardous duties in order to carry out his as-
signed mission and otherwise meets the criteria established
by departmental regulations. 37 U.,S.C. 301(e) (1970) and
Executive Order No. 11157, June 22, 1964, as amended. How-
ever, such duties need not be performed simultaneously or
in rapid succession as was stated in 44 Comp. Gen., 426
which, to that extent will no longer be followed. Air
Force parachute team members may qualify for hazardous duty
incentive pay as aerial c¢rewmembers, provided they are an
integral part of an aircrew contributing to the safe and
efficient operation of an aircraft, and their f£light duties
are not merely incidental to their duties involving para-
chute jumpings. 56 Comp. Gen. 983 (1977).

Demolition

Assignment

Military officer who was not assigned by orders to
demolition of explosives as his primary duty and whose work
with explosives is not shown to have come within the
meaning of "duty involving demolition of explosives" under
applicable regulations is not entitled to hazardous duty
incentive pay on the basis of working with explosives. 63
Comp. Gen 70 (1963).

Training duty

Members who are taught how to set underwater demolition
charges may not have such training duty regarded as a pri-
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mary duty involving demolition of explosives to be entitled
to incentive pay for demolition duty, notwithstanding that

the duty may be performed under extremely hazardous condi-

tions. 39 Comp. Gen. 731 (1960}.

Primary duty assignment

If a member is otherwise entitled to incentive pay for dem-
olition duty and actually performs such duty during a
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portion of a month involved, conditions such as leave while
in a pay status will not affect his eligibility for such
pay for the month. However, upon permanent change of sta-
tion where leave is taken en route, a member's entitlement
continues only to date of departure from the old station,
and that entitlement at the new station 1s dependent upon
orders issued and duty performed at the new statlon.
B-147915, February 19, 1962.

Diving Duty

Qualification requirements

To qualify for special pay for diving duty, under 37

U.S5.C. 304(a), an individual must be assigned to, maintain
a proficiency in, and actually perform diving duty. Each
reguirement must be met before special pay begins to
accrue. Therefore, where a member was assigned to duty as
a student at Officer Candidate School during which he did
not actually perform diving duty, although he may have met
the other requirements, he may not recieve special pay. 62
Comp. Gen. 612 (1963).

Qualification lapse

A Navy regulation, effective August 17, 1961, which
precludes members from qualifying for heliumoxygen diving
pay after diving qualifications have lapsed must be viewed
as superseding the regulations under which members were
given a 3-month grace period to make up diving deficienies;
therefore, members who were prevented until September 1961
from making up diving qualifications which lapsed in July
31, 1961, must be regarded as merely having an inchoate
right to make up their diving deficiencies until August 17,
1961, and when the regulation was superseded it deprived
them of any further right so that the members who failed to
meet the diving requirements for August and who were not
entitled under the new regulations to make up diving
deficiencies in September 1961 may not be credited with
diving pay for the period August 1 to 16, 19%61l. 41 Comp.
Gen. 392 (1961}).

Treatment of Leprosy Patients

Length of assignment

Section 204 (a) of the Career Compensation Act of 1941 (37
U.S5.C,., 301¢(a)(7)), and Executive Order contemplate the pay-
ment Oof incentive pay to members of the uniformed services
for duty inveolving intimate contact with persons afflicted
with leprosy during any month, or part thereof, when the
member concerned is assigned to such duty by orders of com-
petent authority and actually performs some duty of such
nature on one or more days of the month, provided that the
orders reguire the performance of duty on either a full-
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time basis, or a part or intermittent basis extending over
a continuous period of not less than 30 days. 34 Comp.
Gen. 55 (1954). See alsc B-137656, June 2, 1961l.

Orders required . \

Army officer whose orders contemplated the performance of
clinic duty at a leprosarium from time to time over an in-
definite, but extended period of time of 30 days or more,
may be paid one month's incentive pay for each calendar
month during which he was under orders to clinic duty at
the leprosarium and during which he actually performed such
duty on one or more days; however, any part of a month when
officer was not under orders to such duty should be
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excluded in computing incentive pay. 34 Comp. Gen. 55
. (1954). See also B-114992, November 5, 1953.

Facilities recognized as leprosariums

Members of the uniformed services who are assigned to
facilities which are medically recognized as asylums or
hospitals for lepers, even though the facilities are not
officially designated as "leprosariums," are entitled to
incentive pay for hazardous duty involving contact with
persons afflicted with leprosy. 36 Comp. Gen. 667 (1957).

Intimate contact with lepers

Duty involving intimate contact with persons afflicted with
leprosy to entitle military personnel to incentive pay for
hazardous duty may not be presumed from the mere assignment
to duty at leprosariums; however, if there is evidence that
the duty involves personal or intimate contact with lepers
or contact with property of patients which would be medic-
ally considered as furnishing a method of transmission of
the disease, members are entitled to incentive pay. 36
Comp. Gen. 667 (1957). See also B-137656, November 21,
1958. :

II. PROFESSIONAL PAY

. A. Medical and Dental

No medical duties

Where physician at his own request was permitted to remain
on active duty an additional 2 months for hospitalization
but did not perform medical duties, he was not entitled to
special pay for that period. Pesquera v. United States,
133 Ct. Cl1l. 899 (1965).

Service regquirements

Extensions--Medical and dental officers whose orders to ac-
tive duty for periods of less than a year are subsequently
amended to extend the active duty period to a total of a
year or more have met the l-year prescribed service re-
quirement for entitlement to special pay from the date the
amended orders increase the total active duty to more than
1l year. 38 Comp. Gen. 211 (1958).

Internship--aAn Army cfficer who upon graduation from medi-
cal school served the l-year period of military internship
prescribed by Army regulations for transfer to the Army

Medical Corps is not eligible 1 year after transfer to in-
clude the period of internship in the "at least 2 years of

i active duty" required for eligibility to receive the $150
. per month rate of special medical pay. 43 Comp. Gen. 724
{1964). .



Continuous duty--Since the law requires an order to active
duty for a period of at least 1 year before its conditions .
are met, no amount of service under orders to active duty

for period of less than 1 year may be added together to fit

the statutory requirement. Unless and until a medical or

dental officer in a Reserve component is obligated to serve

on active duty for a period of at least a year under a

proper order he is not entitled to the special pay.

B-149990, October 15, 1962. :

Commissioned officers

While the principal purpose for authorizing the additional
pay for physicians and dentists was to provide an induce-
ment for qualified medical and dental personnel to serve on
active duty in the uniformed services because of the diffi-
culty experienced in securing and retaining on active duty
an adequate number of physicians, surgeons and dentists,
such professional people become entitled to the special pay
only if they fall within one of the categories of "commis-
sioned Officers"” who are serving on active duty as medical
or dental officers. Although a member remained a commis-
sioned officer in the Retired Reserve subsequent to his re-
lease from active duty for age, his subsequent service in
the Regular Army under an enlistment for the purpose of ac-
quiring sufficient service to qualify for retirement with
pay. could not, in any circumstances, place him in one of .
the categories of "commissioned officers" entitled to spe-~
cial pay. B-155800, February 1, 1965.

B. Veterinarians and Optometrists

Entitlements

There is currently no statutory authority for the payment
of special professional pay to Reserve veterinarian and op-
tometry officers of the uniformed services who entered on
active duty after June 30, 1975; hence, such officers are
not entitled to special pay notwithstanding any administra-
tive regulations or recruiters' promises to the contrary.
56 Comp. Gen. 943 (1977). HNote: This decision was dated
September 8, 1977. On September 30, 1977, Public Law 95-114
was enacted reinstating special pay for veterinarians and
optometry officers effective October 1, 1977, at the rate
of $100 per month. Thus, the above decision applies only to
that period between June 30, 1975, and October 1, 1977.

Longevity credit

The Act which authorized the Armed Forces Health Profes-

sions Scholarship Program (HPSP) specifically provided that

service performed while a member of the program shall not

be counted in determining eligibility for retirement other .
than by reason of a physical disability incurred while on
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active duty as a member of the program; or in computing
years of service creditable for basic pay purposes other
than physicians and dentists. 10 U.S.C. 2120-2127. 1In
view of the clear and unambiguous language of the statute
and the contract executed in order to enter the program, we
know of no legal basis for the crediting of time spent
while particpating in the HPSP for longevity pay purposes
for veterinarians. B-188594, April 28, 1977.

Judge Advocates General

The Defense Officer Personnel Management Act, Public Law
96~-513, repealed a statute authorizing enhanced pay for

 officer serving a Assistant Judge Advocates General of the

IIT.

A-

Navy. Although that Act contained various transitional
provisions protecting the pay of individuals against reduc-
tion as a result of enactment, no specific provision re-
lated to the pay of these individuals. The general savings
provision in the Act relates, as applicable here, to rights
which have matured. These officers had no matured right to
continuation of their pay at the enhanced rate. B-204267,
March 19, 1982.

SPECIAL DUTY PAY

Foreign Duty Pay

Effective date

For purposes of foreign duty pay, enlisted members who are
in a travel status in an area designated for foreign duty
pay but who have not reported to their duty stationin the
area may not be regarded as on "duty at a designated place"”
within the meaning of the law and regulations, and, there-
fore, foreign duty pay is not payable prior to the day on
which the member in fact reports to his duty station. 44
Comp. Gen. 396 (1965).

Off-shore islands

Members who are assigned under permanent change of station
orders to duty on San Clemente island and Santa Rosa
Island, located off the coast of California are not re-
garded as being assigned to duty beyond the continental
United States and may not be paid foreign duty pay. 39
Comp. Gen. 540 (1960).

Artificial islands (Texas Towers)

In the absence of an authoritative court decision, payment
of foreign duty pay to enlisted personnel stationed on an
artificial island located approximately 40 miles off the
coast of the United States is too doubtful to be author-
ized; however, if the regqulaticons for special pay for sea
duty issued by the President are broadened to include
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in the definition of sea duty the type of duty on such
island, payment of special pay would be proper. 40 Comp.
Gen. 414 (1961). See also 39 Comp. Gen. 540 (1960).

Duty Status

A member who, after detachment from an overseas station in
an awaiting orders status pending disability retirement,
elected to remain in the vicinity of the overseas station
and was charged leave to the extent available during the
period prior to placement on the temporary disability re-
tired list is regarded as coming within 37 U.S.C. 502(a),
which authorizes pay and allowances to members directed to
be absent from duty during action on disability retirement
for periods longer than the days of authorized leave, so
that the member is entitled to the housing and cost-of-
living allowances and special sea and foreign duty pay
which he would receive at that location even though not in
a duty station. 42 Comp. Gen. 689 (1963).

Sea Dutz

Onboard a vessel

Members who were ordered to Harbor Clearance Unit Two
(HCU-2) but who performed temporary duty aboard the YRST-2,
a nonself-propelled service craft with berthing and messing
available onboard, but which is not a "vessel" for sea duty
pay or for travel entitlementpurposes may not receive sea
duty pay but are not prohibited from receiving per diem
since the temporary duty was, in fact, not performed on-
board a vessel. 54 Comp. Gen., 442 (1974).

Time limitation

For purposes of crediting Navy enlisted members with spe-
cial sea duty pay during periods when messing and berthing
facilities, or both, are temporarily out of operation for
vessel alteration and repair under Executive Order No.
10821, vessel repair and alteration periods not in excess
of 90 days may be considered temporary; however, when al-
terations and repairs will close the messing or berthing
facilities aboard a vessel, so that enlisted members will
have to be messed or berthed ashore for a continuous period
in excess of 90 days, such period may not be considered
temporary and no special sea duty pay for any part of the
time may be allowed. 40 Comp. Gen. 618 (1961).

Vessel repair

Sea duty pay to Navy enlisted crewmembers of submarine dur-
ing the 150-day period the submarine is undergoing altera-
tions and repairs, and berthing and messing facilities

aboard the craft are inoperative but available nearby, may
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not be paid on the basis that due to peculiarities of con-
struction submarine overhauls present entirely different
problems than those considered in 40 Comp. Gen. 618. A de-
parture from the construction of the term "temporarily" as
used in Executive Order No. 10821 to mean a period not in
excess of 90 days is unwarranted, as the period of time
during which facilities are temporarily out of operation
within the meaning of the Executive order should not vary
on the basis of the type of vessel involved, and also, the
extent of the term should be the same for all members
whether assigned to vessels or submarines. 42 Comp. Gen.
24 {1962). ‘

Administrative Function Pay - Reserve

When a National Guard or Reserve component is not function-
ing as a separate unit but is a subordinate part of a
larger group, the administrative functions of the organiza-
tion are, for the most part, hormally performed by the
headquarters of the larger group. Consequently, in such
cases, payment of administrative function pay must be sup-
ported by clear showing that commanders of the subordinate
group unitg did in fact perform the administrative func-
tions of their unit. B-147755, January 22, 1962. See also
B-185426, January 19, 1976. :

. D. Hostile Fire Pay

Members missing in action

Payment of hostile fire pay to members captured or missing
in action as a result of hostile action even though the
members had not otherwise qualified for such pay immedi-
ately prior to that time, is not authorized under 37
U.8.C. 310 since the legislative history clearly estab-
lishes that Congress intended that the special pay not be
paid to such members. 44 Comp. Gen. 532 (1965).

Member classgified as a casualty

Only when a member is classified as a casualty as the re-
sult of hostile fire action may he be paid hostile fire pay
for a period not to exceed 3 months while hospitalized. 49
Comp. Gen. 507 (1970).

Cadets and midshipmen

Since cadets and midshipmen are not entitled to basic pay,
they do not qualify for hostile fire pay even though serv-
ing in an area subject to hostile fire. 47 Comp. Gen. 781
(1968).



Iv.

A,

Noncombat areas

The Combat Pay Act of 1952, which was repealed by section
9(b) of Uniformed Services Pay Act of 1963, authorized
special pay for members of combat units in Korea, provided
they were in action for specified periods of time. 1In
1963, when the hostile fire pay of 37 U.S.C. 310 was au-
thorized, the hostilities in Vietnam did not involve
clearly distinguishable line of demarcation between
friendly and enemy forces, as in Korea. Instead, there was
the possibility of exposure to hostile fire in almost any
-area or location in Vietnam or in other areas of Southeast
Asia. Thus, the concept of exposure to possible hostile
activity was used as the basis for the special pay author-
ized in 37 U.S8.C. 310, and is less restrictive in that re-
spect than the Combat Duty Pay Act of 1952 which limited
combat pay to combat troops in action. B-168403, March 3,
1975.

Entitlement to convalescent leave

Only a member who incurs an "illness or injury® while eli-
gible to receive hostile fire pay is entitled to travel at
Government expense on convalescent leave. B-195234,
October 23, 1979,

BONUSES

Proficiency Pay

Promotion

Enlisted to commissioned grade--Enlisted member Navy or
Marine Corps at time of temporary appointment to commis-
sioned officer grade was receiving proficiency pay is not
entitled to saved proficiency pay unless he continues to
meet the eligibility conditions prescribed by regulations,
A member does not meet prescribed conditions of eligibility
for proficiency pay when as part of his duties as an off-
icer he utilizes the skills of his military specialty for
which the pay was authorized in the supervision of other
personnel with similar skills. 48 Comp. Gen. 12 (1968).

Eligibility for promotion--Regulations which prescribe eli-
gibility for an award of proficiency pay on the basis of
gualifying for promotion to the next higher grade are regu-
lations that are not consistent with the law and payments
of proficiency pay in superior performance category that do
not relate to a member's current pay grade but on eligibil-
ity for promotion in grade may not be authorized.

48 Comp. Gen. 86 (1968).

Prohibition

The payment under 37 U.S5.C. 307 of superior performanée
proficiency pay by the Air Force at $30 per month and by
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. the Army at $50 per month to senior noncommissioned offi-

: cers entitled to the special pay rate provided in 37
U.S5.C. 203(a) should be discontinued since Public Law
90-207, effective October 1, 1967, amended section 203(a)
to provide the new special pay rate, regardless of years of
service, in lieu of basic pay at the rate of E-9, with ap-
propriate years of service, plus proficiency pay. The im-
proper payments of superior performance proficiency pay
having been based on a misinterpretation of the law, and
having been accepted in good faith, need not be collected
and may be waived under 10 U.S.C. 2774, 53 Comp. Gen. 184
(1973).

Qualifying criteria

Proficiency pay may be authorized for personnel serving in
ratings requiring specialized training in a military skill
and for superior performance while serving in other mili-
‘tary occupational duty assignments involving a military
skill for which specialty proficiency pay has not been au-
thorized. However, proficiency pay may not be authorized
for duty assignments which do not involve any military
grade specialty or military occupation of the service.
B-160435, November 25, 1968.

. Training

A member selected for the Marine Corps Associate Degree
Completion Program (MADCOP) who will not use his military
specialty while attending junior college may only be paid a
variable reenlistment bonus and proficiency pay if the
major course of study pursued is reasonably related to his
critical skill, such as a disbursing man studying data pro-
cessing, and who upon completion of the studies that en-
hanced his skills will resume the duties he had performed
prior to entering the program. 51 Comp. Gen 3 (1971),

Authority to Pay

Section 307 of title 37, United States Code, confers upon
the Secretaries concerned a broad and flexible authority to
provide for payment of proficiency pay to enlisted members
of the uniformed services. Where a member claims he is en-
titled to a higher rate of proficiency pay than that
awarded by official orders but provides no evidence that
payment of the higher rate was authorized by appropriate
regulations and no regulations to support the member's
claim have been found, the claim must be disallowed,
B-187713, February 14, 1978,

. B. Enlistment Bonus - High School Students

Proposed program for a nonprofit corporation which would be
formed and funded by private industry for the purpose of
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making payments to selected high school graduates to induce
them to enlist and serve satisfactorily in the Army should
not be implemented without additional statutory authority
in view of the possible applicability of the prohibition
against enlistment bounties (10 U.S.C. 514(a)) and the pro-
hibition against receiving extra earnings gained in the
course of the soldiers' service to the Army belong to the
United Sates and must be paid into the Treasury. B-200013,
April 15, 1981.

Reenlistment Bonus

Extension of enlistment in order to retain status as
member of the armed services

Air Force member whose enlistment is extended in 30-day
periods for over 24 months while placed on international
hold to give him the benefit of retaining his status as a
member of the armed forces while awaiting the adjudication
of his criminal trial and appeal by civilian authorities in
a foreign country is not entitled to a reenlistment bonus
based on such extensions since he was ineligible for reen-
listment during that period and the bonus was not intended
to be paid in such circumstances. B-193225, December 29,
1978.

Early release

Member who within 3 months of the expiration of his current
enlistment or extension thereof, is discharged for the sole
purpose of reenlisting, may not have that unexpired term of
enlistment or extension thereof considered as "additional
obligated service" for the purpose of determining the mul-
tiplier for Selective Reenlistment Bonus computation under
37 u.S.C. 308. 55 Comp. Gen. 37 (1975). See also
B-200974, March 9, 1981, B~206550, October 27, 1982,

In Matter of Timm, B-206550, October 27, 1982, we held that
notwithstanding agency regulations, no recoupment action
need be taken when a service member who received a regular
reenlistment bonus was discharged early for the purpose of
immediate reenlistment for which a selective reenlistment
bonus was payable. We effectively held that the recoupment
regulations were inconsistent with the governing bonus
statute and were therefore void effective on the date of
enactment of the statute in 1974. Therefore, the Timm
decision is to be applied retroactively, and a service
member who had an improper recoupment action taken against
him prior to the Timm decision may be refunded the amounts
recouped. B-210827, September 21, 1983.

Creditable service

Member's period of authorized excess leave pending appelate
review of his court-martial is creditable service for com-
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puting period served on -term of enlistment and, even though
court-martial sentence was approved and discharge effected
thereafter, period of such leave is not to be included in
unexpired part of enlistment upon which computation of re-
coupment of reenlistment bonuses is based. 55 Comp. Gen.
1244 (1976).

Critical military skill

Member serving in a critical skill at the time of his re-
enlistment is entitled to a variable reenlistment bonus
notwithstanding the fact that he reenlisted for the purpose
of being trained and serving in a new critical skill since
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such new skill was within the same occupational field as
the old skill and the new skill would require the use of
the old skill plus additional training and, thus, the old
skill would continue to be utilized and not lost to the
service. 53 Comp. Gen, 794 (1974).

Basis of reenlistment bonus

The United States Supreme Court's opinion in United States
v. Larinoff, 431 U.S. 864 (1977), concerning military reen-
listment bonuses, did not alter the fundamental rules of
law that (1} a service member's entitlement to military pay
is governed by statute rather than ordinary contract prin-
ciples, and (2) in the absence of specific statutory au-
thority the Government is not liable for the negligent or
erroneous acts of its agents; hence, the amount of any re-
enlistment bonus payable to a service member depends on the
applicable statutes and regulations, and in no event can
the bonus amount be established through private negotiaton
or contract between the member and his recruiter. &0

Comp. Gen. 257 (1981).

Where service member reenlists in reliance upon alleged
representations that he would receive a certain amount as a
Selective Reenlistment Bonus (SRB) and Army correctly pays
a lesser SRB, member is not entitled to recover the addi-
tional amount promised on this basis since Government of-
ficers have no authority to contradict or nullify provisons
of statutes of regulations. B-200974, March 9, 1981,

Date on which bonus payments are to be based

Selective Reenlistment Bonus payments for extensions of en-
listments, authorized by 37 U.S.C. 308 (1976), must be
based on the award level multiplier in effect on the date
the extension agreement is executed rather than on the date
the extension agreement becomes operative, in accordance
with United States v. Larinoff, 431 U.S. 864 (1977). Comp-
troller General decisions to the contrary should no longer
be followed. 58 Comp. Gen. 282 (1979).

If an individual enlists in a Reserve component under the

‘Delayed Entry Program with a concurrent commitment to serve

in Regular component for a period of at least 4 years in a
skill designated as critical, the award level of the en-
listment bonus authorized by 37 U.S.C. 308a (1976) must be
fixed on the date of enlistment in the Delayed Entry Pro-
gram, rather than on the date of entry on active duty.
Payment of the bonus must, however, be contingent on the
member's qualifying and serving in his designated military
specialty. 58 Comp. Gen. 282 (1979).
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Training for a commission

The variable reenlistment bonus as an additional inducement
to first-term enlisted personnel, who possess military
skills in critically short supply, to reenlist so the
skills are not lost to the service, is not payable to an
enlisted member who was discharged and reenlisted while
undergoing training in a program which will ultimately
qualify him for admission to one of the service academies,
as there is no relationship between an enlisted member's
critical skill and his successful completion of the academy
preparatory program, and the fact that a member would re-
vert to enlisted service in his critical skill if he does
not successfully complete the program provides no basis to
pay him a variable reenlistment bonus. 52 Comp. Gen. 572
(1973).

Retraining

A reenlistment that was not for the purpose of continuing
the use of the critical skill a member held at the time of
his reenlistment but was for the purpose of retraining the
member does not create entitlement to the variable reen-
listment bonus. Since the military service will not re-

.ceive the exact benefit intended from the bonus because it

will neither have the continued use of the critical skill
possessed nor avoid the necessity of training a replacement
in the skill; therefore, when it is known at the time of
reenlistment that a member will not continue to utilize the
critical skill upon which payment of the variable reenlist-
ment bonus is based, payments may not be authorized. 52
Comp. Gen. 416 (1973).

Medical - Dentall- Extended Service

Active duty agreement required

Officer Cannot Produce Copy of Agreement

Where a Public Health Service member claims Variable Incen-
tive Pay but is unable to produce the original or either of
the copies of a variable Incentive Pay agreement executed
within a time limitation set by the Public Health Service
regulations, the claim for retroactive payment must be
denied in absence of some evidence that agreement was exe-
cuted. B-188963, August 9, 1977.

Officer Failed to Sign Agreement Because he Intended to
Retire

An Air Force medical officer seeks retroactive payment of
additional special pay covering a period of 1 year, but he
did not execute the required written agreement to remain on
active duty for that pericd of time. Although he did
remain on active duty for another year, at the time he
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should have executed the agreement, he declined to do so
because he was planning to retire within less than a year.
In the absence of administrative error and the intent on
his part to remain in the service for another year, he is
not entitled to payment as claimed. B-~214118, June 1,
1984.

"Voluntarily” fails to complete commitment

Under the statute authorizing Variable Incentive Pay to
medical officers of the uniformed services who undertake
active duty commitments and requiring a refund of incentive
pay from an officer who "voluntarily" fails to complete his
commitment, the early resignation of a Public Health Serv-
ice (PHS) medical officer must be regarded as "voluntary”
despite the officer's assertion that he felt he had no
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choice professionally but to resign when the PHS did not:

provide him with laboratory facilities and secretarial

services promised him at the time of his recruitment.
B-200113, February 13, 198l1.

VIP Contracts Are Binding

An existing Variable Incentive Pay (VIP) agreement under 37
U.S.C. 313, may not be renogotiated to a lesser commitment
by executing a second VIP contract, even if it had been re-
ceived by the proper officials. Terms of the first VIP
contract are binding on the parties and where the active
service agreed to is not completed the officer is subject
to the refund provisions of the contract, 37 U.S.C. 313,
and the regulations requiring repayment of amounts received
for which service was not performed. 58 Comp. Gen. 77
(1978). See also: B-192285, December 15, 1978.

One Year Reguirement

A medical officer of the Public Health Service g8igned a

l-year variable incentive pay agreement, but voluntarily
left the service to accept employment in a civilian ca-

pacity with a different agency before completing the

agreed-upon service. Since regulations promulgated under
37 U.Ss.C. 313, apply only to the uniformed services and do
not apply to other Government service and since they pro-

‘vide that no part of the payment is earned unless the medi-~

cal officer serves a minimum of 1 year with the Public

'Health Service, the payment made upon execution of the

agreement must be refunded. B-201118, May 21, 1981 and
March 23, 1982, :

Extramural Training

Where Public Health Service (PHS) regulations prescribe
that training received in a non-PHS facility shall be clas-
gsified as extramural training, thereby giving rise to an
active duty obligation and a reduced entitlement to vari-
able incentive pay (VIP), it is within the authority of the
PHS to prescribe such regulations and thus limit an officer
who received 45 months of training in non-PHS facilities to
a reduced amount of VIP. B-200975, July 20, 198l.

Intention to execute agreement

When, due to administrative error commissioned officer was
not considered for continuation pay prior toc date he became
eligible for such, and, as a result, Continuation Pay Vol-
untary Service Agreement was not sent to him until months
later, entitlement to continuation pay for period from date
of eligibility to date when form was actually executed is
not precluded since record shows that he did intend to
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agreement had it been sent to him. B-186925, November 4,

serve additional year and would have timely executed such .
1976.

Commissioned officers of the Public Health Service executed
Variable Incentive Pay (VIP) contracts on a date later than
the date of reporting to active duty because of lack of in-
formation or misinformation or lack of forms. These offi-
cers may be paid VIP for the period of duty required by
their active duty orders. They may also be released from
active duty prior to dates of expiration in their VIP con-
tracts, and if the payments have been made and the dfficers
do not complete the duty in accordance with the VIP con-
tract, collection action on these payments need not be
taken. B-192338, September 19, 1978.

Exempt from induction

Medical officer's active duty with the Army was deferred
under the Berry Plan which permitted deferrals during in-
ternship and residency for individuals subject to induction
under the Military Selective Service Act; however, since
member was exempt from induction he shouldnot be considered
to have disqualifying active duty obligation for purposes
of variable incentive pay to physicians pursuant to 37
U.s.C. 313, B-169556, November 4, 1976. See also 60

Comp. Gen. 403(1981). '

Performance of active duty required

The entitlement to the "continuation pay" authorized by 37
U.S.C. 311 for medical and dental officers who by written
agreement consent to extend their active service--payment
to be made in installments for each additional year of com-
mitted service, contingent upon the performance of active
duty--ceases upon the death, whether by misconduct or
otherwise, of a medical specialist who had extended his
service, and the installments of "continuation pay" due and
payable to the officer had he lived may not be paid to any
other person, section 311(b) permitting no exception to the
requirement for the performance of active duty for entitle-
ment to the special pay authorized for continued active
service of medical specialists. 48 Comp. Gen. 122 (1969}.

V. ADDITIONAL PAY

A. Naval Enlisted Members Retention Pay

Periods of hospitalization

The retention of enlisted members of the naval service on
active duty on vessels in foreign waters after the expira-
tion of enlistment is an involuntary change in the contrac~-
tual relationship which gives rise to entitlement to
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the 25 percent increase in basic pay, whereas the retention
of members after expiration of enlistment for an indefinite
period while undergoing medical care or hospitalization
must be with the member's consent and for his benefit and
the element of involuntary retention ends; therefore, upon
transfer to a hospital for treatment the increase under 10
U»S.C. 5540 terminates, whether the enlisted man is a mem-
ber of a Regular or a Reserve component. 38 Comp. Gen.
691 (1959).

Obligated service

The retention of Navy enlisted men on active duty on ves-
sels in foreign waters after the expiration of the term of
enlistment is regarded as an involuntary change in the en-
listment contract entitling the members to the 25 percent
increase in pay provided in 10 U.S.C. 5540 even though by
law, 50 U.S.C. App. 454(d), the members are required to
continue in a Reserve status for the balance of 8 years of
obligatory service after completion of the enlistment con-
tract. 37 Comp. Gen. 178 (1957).

Reserve members

Enlisted members of the Naval Reserve who are serving on
vessels in foreign waters when their period of obligated
service expires but who are not retained on active duty
beyond the termination of enlistment are not entitled to
the increased pay provided by 10 U.S8.C. 5540; however, if
the Reserve member is retained beyond the normal date his
term of enlistment would expire, he becomes eligible for
the increase pay. 36 Comp. Gen. 709 (1957).



CHAPTER 3 - ALLOWANCES

.I. BASIC ALLOWANCE FOR SUBSISTENCE (BAS)

A, Officers

Generally an officer entitled to basic pay is entitled to
BAS at all times, regardless of grade or dependency status.
However, officers provided with meals by the United States must
pay for such meals either by cash or by collections from pay;
and officers who are furnished meals by non-Federal sponsoring
agencies in connection with student scholarship programs, and as
intern or resident physicians or Nurse Corps officers or candi-
dates, are not entitled to BAS. Table 3-1-1, DOD Pay and Allow-
ances Entitlements Manual. 30 Comp. Gen. 246 {1950). See also
40 Comp. Gen. 169 (1960), and B-188256, March 10, 1977.

B. Enlisted Members

Generally

Officers are not subsisted in kind but are paid a monthly
subsistence allowance and are required to provide their own
meals. However, under normal circumstances enlisted mem-
bers are subsisted in kind and, under the express language
of the law, the allowance does not accrue when enlisted
personnel are subsisted at Government expense. 43 Comp.
Gen. 94 (1963}.

Rations in kind not available
or impracticable

Determination of installation commander--The determination
of impracticability for subsistence in kind to be furnished
by the Government is the responsibility of the installation
commander, but where such determination is based on im-
proper factors, the General Accounting Office will refuse
to recognize the determination as conclusive. 42 Comp.
Gen. 558 (1963).

Distance between residence and mess--While distance and
availability of Government transportation between place of
duty and place of mess are factors to be considered in de-
termining the availability of rations in kind, distance be-
tween place of residence and place of mess are not proper
factors for consideration. 42 Comp. Gen. 558 (1963).

Member's marital status--An enlisted member's dependency or
marital status, In and of itself, does not constitute a
proper basis for determining that furnishing of rations in
kind would be impracticable, and the fact that a member
does not utilize Government messing facilities because he
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II.

A.

desires to dine with his family, which arrangement is
necessarily for his own convenience, does not warrant a
conclusion that rations in kind are not available or that
it would be impracticable for the Government to furnish
subsistence in kXind within the contemplation of the statute
and the regulations. 39 Comp. Gen. 614 (1960).

Permission to mess
separately

Where member applied for separate rations because he in-
tended to live off post with his family, and written orders
were issued confirming verbal orders authorizing separate
rations more than a year after the purported issuance of
such verbal orders, claim for spearate rations allowance
was properly denied in the absence of full administrative
disclosure of all the facts and circumstances surrounding
the issuance of verbal orders and the circumstances which
prevented a prompt written confirmation. B-169677, May 22,
1970. See also B-197888, November 18, 1980.

BASIC ALLOWANCE FOR QUARTERS (BAQ)

Availability of Government Quarters

Need to use existing gquarters

Commanding officers who in the assignment or nonassignment
of public quarters to members of the uniformed services
have the duty tc accomplish the maximum practicable occu-
pancy of Government quarters and to issue a written state-
ment or certificate to members upon the assignment or non-
assignment of quarters--and a member's personal desire pro-
vides no basis for the nonassignment of available quar-
ters. However, the commander may be granted some latitude
as to whether the assignment of quarters would be more
costly to the Government than the payment of BAQ, since
there is no regquirement that all available guarters must be
occupied. Determinations should be made on an individual
basis and an approved allowance supported by a written cer-
tificate or statement 52 Comp. Gen. 64 (1972). See alsoc 57
Comp. Gen. 194 (1977); and B-187222, May 6, 1977.

Conclusiveness of certificate of nonavailability

Member without dependents who vacated Government guarters
and secured private quarters of his choice was not entitled
to BAQ, even though the installation commander provided him
with a certificate of nonavailability of quarters, since in
fact adequate public quarters were available to him and the
commander's certification was therefore not conclusive. 39
Comp. Gen. 561 (1960).




Quarters assigned before household goods arrive

Although 37 U.S.C. 403 provides for the payment of BAQ when
because of orders by competent authority the dependents of
a member are prevented from occupying assigned gquarters,
where the Government arranges for the movement of the
household goods of an Army officer to family-type quarters
designated adequate and the move is not accomplished by the
effective date stated in the assignment orders, neverthe-
less payment of BAQ with dependents to the officer may not
be continued beyond the effective date of the quarters as-
signment, as the transportation contract does not consti-
tute the "competent authority" required to create entitle-
ment to the allowance after the effective date of the as-
signment. 50 Comp. Gen. 174 (1970).

Family quarters available but dependents
do not join member

Member who was assigned public family quarters but whose
family later elected not to join the member at his new per-
manent duty station, was properly terminated from assign-
ment to such qguarters, and he then became entitled to BAQ
as a member with dependents even though adequate Government
quarters were available at the duty station. 48 Comp.

Gen. 216 (1968). See also 59 Comp. Gen, 291 (1980).

Quarters aboard ship while traveling

The fact that a member occupies accomodations abocard a ship
as a passenger en route to his new permanent duty station
does not affect his basic allowance entitlement under 37
U.S.C. 403 in view of the rule that accommodations furnish-
ed members and their dependents while traveling incident to
a change of station are not considered the equivalent of
public quarters. 48 Comp. Gen, 40 (1968},

Occupancy of temporary quarters after PCS

Thirty-day rule, generally-—-The occupancy by member and his

dependents of visiting officers guarters for a pericd of
less than 30 days at his new permanent duty station while
awaiting the assignment of suitable on-base housing does
not deprive him of entitlement to a basic allowance for
qgquarters for the period of the temporary occupancy, section
403 of Executive Order No. 11157, dated June 22, 1964, pro-
viding for such temporary occupancy without loss of basic
allowance for gquarters for a period not to exceed 30 days
while a member is in a duty or leave status "incident to a
change of permanent station," and the right to the allow-
ance is not affected by a more temporary occupancy of the
visiting quarters resulting from the movement of the
officer's dependents incident to a permanent change of sta-
tion. 45 Comp. Gen. 589 (1966).
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A member of the uniformed services may not occupy temporary
lodging facilities, built and maintained with appropriated
funds, in excess of 30 days at his permanent duty station
incident to a permanent change of station, without a loss
of basic allowance for quarters and variable housing
allowance since applicable regulations prohibit it.
However, the services may amend the regulations to
authorize payment for periods in excess of 30 days in
certain deserving cases. B=-208762, April 14, 1983.
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Temporary occupancy of "rental" vs, "public"quarters--A
member of a uniformed service may occupy temporary lodging
facilities in excess of 30 days incident to a PCS transfer
without loss of BAQ if a substantial “rent" for such quar-
ters is charged to cover direct operating costs, loan re-
payment, repairs, etc., and which quarters are acquired and
op§§$ted with nonappropriated funds. 56 Comp. Gen. 850

(1 )o

Occupancy of temporary quarters-No PCS

Seven-day rule, generally--Service members married to each
other while awaiting adequate family-type housing for 17-
day period, resided in transient housing at their duty sta-
tion for which they paid nominal service charge. Although
members who occupy transient quarters for a nominal service
charge are considered to be in assigned rent-free and ade-
quate Government quarters, the members are entitled to re-
ceive BAQ for 7 days under the authority of Executive Order
No. 11157, Part 1V, Section 403(a), June 22, 1964, as
amended. B-198081, February 26, 1981,

Adequacy of Government Quarters

Voluntary occupancy of inadequate quarters

Member who voluntarily elects to occupy inadequate Govern-
ment quarters should not thereafter be permitted to use
their inadequacy as a basis for payment of BAQ. 40 Comp.
Gen. 169 (1960).

Duty assignment in barracks

Military member, who is an OSI Special Agent, ordinarily
would have been entitled to live off base and receive BAQ
did not do so because he was assigned "suitable" Government
quarters incident to his duties as an OSI Special Agent
performing an investigation. 1In this case, although he was
assigned Government quarters pursuant to his duties as an
undercover investigator and not because of his basic mili-
tary status, he is denied BAQ as he incurred no expense for
privately financed housing during the time he occupied Gov-
ernment quarters. B-199728, May 8, 1981,

Members under confinement

Where a member is ordered into pretrial confinement in a
guard house or brig and is subsequently either acquitted at
the trial or convicted but with any sentence to confinement
set aside, such pretrial Government "quarters" may be con-
sidered neither adequate nor voluntarily occupied, and the
member is entitled to BAQ for the period of confinement.

40 Comp. Gen. 169 (1960). See also 40 Comp. Gen. 715
{(1961).
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(BAQ) is not authorized when a member, without dependents,
is convicted by court-martial, which does not direct for-
feiture of allowances, and the member is sentenced to con-
finement in a guardhouse, brig, correctional barracks or
Federal penal institution, regardless of whether the member
was receiving BAQ prior to confinement or his assigned
quarters were terminated, provided the sentence is not
overturned or set aside. 40 Comp. Gen. 169 (1960) and 40
Comp. Gen. 715 (1961) distinguished. 60 Comp. Gen. 74
(1980).

Crew of two-crew nuclear submarines

Navy members without dependents attached to two-crew nu-
cleav-powered submarines who are temporarily serving ashore
for more than 15 days during periods of training and re-
habilitation at a station where quarters are inadequate for
assignment to members on either permanent or temporary duty
may be credited with BAQ.. 47 Comp. Gen. 527 (1968).

Adequacy of Allowance

Generally

The statutory purpose of BAQ authorized by 37 U.S.C, 403 is
to reimburse a service member for personal expenses in-
curred in acquiring non-Government housing when rent-free
Government quarters "adequate for himself, and his depend-
ents," are not furnished. The Family Separation Allowance,
Type II-R, authorized by 37 U.S.C. 427(b) (1) has a separate
and distinct purpose, i.e., to provide reimbursement for
miscellaneous expenses involved in running a split house-
hold when a member is separated from his dependents due to
military orders, and it is payable irrespective of the
member's eligibility for a quarters allowance. 60 Comp.
Gen. 154 (1981).

Extraordinary expenses

Where a member of a uniformed service stationed overseas
incurs expenses for housing in excess of the amount author-
ized to be paid to him for BAQ and overseas station allow-
ances, his claim for extraordinary expenses to cover the
additional cost must be denied. No authority exists for
payment of extraordinary expenses and a member may only be
paid allowances for housing and living expenses authorized
by law and requlations., B~195941, October 18, 1979,
B-197982, February 26, 1981.

Utility expense

Member in Government housing for which he pays rent and
utilities while assigned to Panama Canal Government may not
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(BAQ) is not authorized when a member, without dependents,
is convicted by court-martial, which does not direct for-
feiture of allowances, and the member is sentenced to con-
finement in a guardhouse, brig, correctional barracks or
Federal penal institution, regardless of whether the member
was receiving BAQ prior to confinement or his assigned
quarters were terminated, provided the sentence is not
overturned or set aside. 40 Comp. Gen. 169 (1960) and 40
Comp. Gen. 715 {(1961) distinguished. 60 Comp. Gen. 74
{1980). .

Crew of two~crew nuclear submarines

Navy members without dependents attached to two-crew nu-
¢lear-powered submarines who are temporarily serving ashore
for more than 15 days during periods of training and re-
habilitation at a station where quarters are inadequate for

assignment to members on either permanent or temporary duty

may be credited with BAQ. 47 Comp. Gen. 527 (1968).

Adequacy of Allowance

Generally

The statutory purpose of BAQ authorized by 37 U.S.C. 403 is
to reimburse a service member for personal expenses in-
curred in acquiring non~Government housing when rent-free
Government quarters "adequate for himself, and his depend-
ents," are not furnished. The Family Separation Allowance,
Type II-R, authorized by 37 U.S.C. 427(b)(1l) has a separate
and distinct purpose, i.e., to provide reimbursement for
miscellaneocus expenses involved in running a split house-
hold when a member is separated from his dependents due to
military orders, and it is payable irrespective of the
member's eligibility for a guarters allowance. 60 Comp.
Gen. 154 (198l). -

Extraordinary expenses

Where a member of a uniformed service stationed overseas
incurs expenses for housing in excess of the amount author-
ized to be paid to him for BAQ and overseas station allow-
ances, his claim for extraordinary expenses to cover the
additional cost must be denied. No authority exists for
payment of extraordinary expenses and a member may only be
paid allowances for housing and living expenses authorized
by law and regulations. B-195941, October 18, 1979,
B-197982, February 26, 1981,

Utility expense

Member in Government housing for which he pays rent and
utilities while assigned to Panama Canal Government may not



be reimbursed for electric costs under 10 U.S.C. 4593 in
addition to BAQ, since BAQ covers both rent and extra util-
ity expenses. B-194847, June 19, 1981.

Members Without Dependents

While on sea or field duty

The prohibition contained in 37 U.S.C. § 403{(c) against
payment of BAQ to members without dependents while on field
or sea duty of 3 months or more applies to temporary as
well as to permanent duty assignments. 59 Comp. Gen. 486
{1980). See also 59 Comp. Gen. 192 (1980); B-201746, June
26, 1981; 60 Comp. Gen. 596 (198l1); B-195691, HNovember 16,
1982,

While occupying transient quarters upon transfer

Members without dependents under permanent change-of-
station orders authorizing leave en route who occupy tran-
sient type quarters before departing the old station or
upon arrival at the new station may be paid BAQ not to ex-
ceed 30 days of such occupancy whether or not in a leave
status. 45 Comp. Gen. 347 (1965).

While traveling between permanent stations

To the extent that members without dependents are not as-
signed Government quarters while traveling, or during de-
lays en route, they are entitled to BAQ from date of depar-~
ture from the old station to the date of arrival at the new
station overseas, including periods while in a per diem or
group travel status for the overseas portion of the travel,
the accomodations furnished during such travel not being
regarded as the assignment or occupancy of public guarters
within the meaning of 37 U.S.C. 403(b). 48 Comp. Gen. 40
(1968).

Transfer between vessels having same home port

A transfer from one vessel to ancther where both vessels
are home-ported in the same area not constituting a perman-
ent change of station within the purview of Executive Order
Np. 11157; implementing 37 U.S.C. 403, and the transfer not
coming within the exception contemplated by the Executive
order, which permits the occupancy of Government quarters
without loss of BAQ while a member is in a leave or duty
status incident to a change of permanent station, members
without dependents who occupy transient quarters incident
to a transfer from one vessel to another in the same home
port are not entitled to BAQ for the period of occupancy of
transient quarters. 48 Comp. Gen. 40 (1968).
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be reimbursed for electric costs under 10 U.S.C, 4593 in
addition to BAQ, since BAQ covers both rent and extra util-
ity expenses., B-~194847, June 19, 1981.

" Members Without Dependents

While on sea or field duty

Temporary and Permanent assignments--The prohibition con-
tained in 37 U.S.C. § 403(c) against payment of BAQ to mem-
bers without dependents while on field or sea duty of 3
months or more applies to temporary as well as to permanent
duty assignments. 59 Comp. Gen. 486 (1980). See also 59
Comp. Gen. 192 (1980); B-201746, June 26, 1981; 60 Comp.
Gen. 596 (1981); B-195691, November 16, 1982, B-211380,
October 12, 1983.

Assigned to Multinational Force of Observers--An Army
officer who had no dependents is not entitled to a quarters
allowance for the period (which exceeded 3 months) he was
assigned to temporary duty in Sinai with the Multinational
Force and Observers monitoring the implementation of the
Egyptian-Israeli peace treaty. During such duty he appar-
ently was furnished guarters by the Government and his
household goods were stored at Government expense. Since
duty with the Multinational Force is determined to be
"field duty;" he may not receive a quarters allowance
because 37 U.S.C. § 403(c) precludes payment of the allow-
ance to a member on field duty in these circumstances,
B-209342, June 1, 1983; affirmed B-209342, October 10,
1984.

While on Temporary Duty with Unit Deployed Ashore

A Navy member, detached from his permanent station, with
orders to report directly to a patrol squadron deployed
(temporary additional duty) ashore overseas, without first
reporting to the unit's permanent station in California, is

" assigned Government gquarters at the squadron's deployed

site. He is not entitled to basic allowance for quarters,
since 37 U.S.C. 403(f) precludes entitlement to basic al-
lowance for quarters when a member performing temporary
duty incident to a permanent change of station occupies
Government quarters. B-216027, December 26, 1984.

While occupying transient quarters upon transfer

Members without dependents under permanent change-of-
station orders authorizing leave en route who occupy tran-
sient type quarters before departing the old station or
upon arrival at the new station may be paid BAQ not to ex-
ceed 30 days of such occupancy whether or not in a leave
status. 45 Comp. Gen. 347 (1965}.

While traveling between permanent stations

To the extent that members without depepdents are qot as-
signed Government quarters while traveling, or during de-
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lays en route, they are entitled to BAQ from date of

departure from the old station to the date of arrival at

the new station overseas, including periods while in a per

diem or group travel status for the overseas portion of the
travel, the accommodations furnished during such travel not .
being regarded as the assignment or occupancy of public

quarters within the meaning of 37 U.S.C. 403(b}. 48 Comp.

Gen. 40 (1968). .

Transfer between vessels having same home port

A transfer from one vessel to another where both vessels
are home-ported in the same area not constituting a
permanent change of station within the purview of Executive
Order No. 11157; implementing 37 U.S.C. 403, and the
transfer not coming within the exception contemplated by
the Executive Order, which permits the occupancy of
Government quarters without loss of BAQ while a member is
in a leave or duty status incident to a change of permanent
station, members without dependents who occupy transient
quarters incident to a transfer from one vessel to another
in the same home port are not entitled to BAQ for the
period of occupancy of transient quarters. 48 Comp. Gen.
40 (1968).

Navy members above E-6 assigned to a ship v

A naval officer or enlisted member above grade E-6 who is
"without dependents" is entitled to a basic allowance for
quarters while assigned to a ship at its homeport if he .
elects not to occupy available Government quarters. The
member continues to receive the allowance for the first 90
days the ship is deployed. He is also entitled to receive
the allowance for 90 days after transfer to a deployed
vessel if the homeport of that ship is the same as the
homeport of his previous assignment and he was receiving
the allowance at the homeport at the time of the transfer.
B-211380, October 12, 1983. ~
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After basic training before permanent assignment

An enlisted member without dependents in pay grade E-4
(less than 4 years' service) or below while performing tem-
porary duty between the date he completes basic training
and the date he receives orders naming a permanent duty
station to which he will report on completion of temporary
duty is not in a travel status and is entitled to BAQ when
Government quarters are not available to him while serving
at the place of performance of his basic duty assignment,
which may be regarded as his permanent station for this
purpose, 53 Comp. Gen. 740 (1974}, '

"Partial BAQ" for single members assigned to public
guarters

Generally--A member assigned Government single type gquar-
ters (barracks), who is therefore ineligible for regular
BAQ under 37 U.S.C. 403(b) is entitled to "partial BAQ"
under 37 U.S.C. 1009(d). 58 Comp. Gen. 136 (1978). See
also 57 Comp. Gen. 194 (1977).

Assignment to family type quarters--A single member without
dependents is not entitled to partial BAQ under 37 U,S.C.
1009(d) when assigned to family guarters since partial BAQ
is intended to be paid to low-value Government single gquar-
ters, not higher value family guarters. 56 Comp., Gen, 894
(1977). See also B-206980, November 4, 1982, to the same
effect when a Government-leased apartment is occupied.

Members With Dependents

Dependency determinations

Under 37 U.5.C. § 403(h) the Secretary of the service
concerned may make dependency and relationship
determinations for enlisted members' gquarters allowance
entitlements and the determinations are final and may not
be reviewed by the General Accounting Office., However,
that provision does not apply to officers and the
Comptroller General renders decisions in officers' cases
and also in enlisted members' cases when requested by the
service. 1In the interest of uniformity it seems
appropriate to forward doubtful cases to the Comptroller
General for decision particularly where an officer is
married to an enlisted member, 62 Comp. Gen. 666 (1983),

Common-law marriage

Member who entered into a common-law marriage in Texas,
where such marriages may lawfully be contracted, is legally
married under Texas law and may claim his spouse as a de-
pendent for increased BAQ purposes. B-186179, June 30,
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1976. But a claim for BAQ at the with dependennt rate
based on a Texas common-law marriage is too doubtful to
permit payment where there is conflicting evidence pursuant
to an agreement to cohabitate as man and wife and held each
other out to the public as husband and wife. B-191316,
September 27, 1978.

Divorce pending appeal

Naval officer's entitlement to BAQ at the with dependent
rate for spouse does not automatically terminate upon issu-
ance of decree of divorce where, under governing State law,
the finality of the divorce decree is suspended when the
judgment is appealed and although on disposition of the ap-
peal the original judgment becomes final, the member is
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considered as having a lawful spouse during the pendency of
the appeal. Under applicable regulations, member's enti-
tlement to BAQ for spouse continues until appeal is re-
solved provided, however, that member proves that he actu-
ally provided support for spouse during pendency of

appeal. B-200198, August 17, 1981,

Living apart

An Army officer lived apart from his wife for 1 year prior
to their divorce, without a legal separation, during which
time although he made no direct payments to her, he
indicates he provided her with various types of indirect
monetary support by paying joint obligations, etc. 1In
these circumstances the payments made to him of basic
allowance for quarters, and variable housing allowance at
the with~dependents rate need not be recouped. B-208650,
March 21, 1983.

Family evacuated to safe haven

Government quarters occupied--When the dependents of a mem-
ber are evacuated under emergency conditions from assigned
Government quarters at his permanent station and occupy
Government housing facilities at a .safe haven area, consid-
ered voluntary occupation of adequate quarters as the de-
pendents are not required to occupy the qguarters, nor is
rent paid for the facilities, the member not having in-
curred any personal expense is not entitled to payment of
BAQ for dependents in order to reimburse a member for the
expenditure of personal funds, and the member, not entitled
to BAQ, also is not entitled to a family separation allow-
ance. 46 Comp. Gen. 869 (1967).

Same - short duration of evacuation-—-A member who must con-
tinue to maintain and pay rental for private housing in an-
ticipation of the return of his dependents evacuated to
Government housing facilities at a temporary safe haven for
a relatively short period pending further transportation to
a designated place, or return to the place from which evac-
uated, during which time he occupies single-type gquarters
at his permanent station, may continue to be credited with
BAQ on account of dependents and family separation allow-
ance until his dependents are authorized to return to the
member's permanent duty station or arrive at the designated
place contemplated by applicable regulations. 47 Comp.
Gen. 355 (1968).

Entitlement based on child support

General rule--Divorced service member assigned barracks
quarters, but also paying child support for private living
quarters for dependent children, is entitled to BAQ at
"with dependent” rate since he has not been furnished Gov-

3-8 (Change 2)



ernment quarters "for himself, and his dependents” under 37
U.5.C. 403. But if member remarries and is reassigned Gov-
ernment family quarters, entitlement to BAQ ceases even
though chiléd support obligation remains unchanged; member
has then been furnished quarters "for himself, and his de-
pendents," and in fact that some dependents for personal
reasons cannot join him in family quarters is no basis for
continued BAQ payments, 48 Comp. Gen. 28 (1968). See also
59 Comp. Gen. 681 (1980); and B-200946, December 15, 1980,

Legal custody in third party--entitlement rules where both
members provide sypport--Where two military members are
divorced, or legally separated, the children of the mar-
riage are in the legal custody of a third party, and each
member is required to pay child support to the third party,
only one of the members may receive the increased basic al-
lowance for quarters ("with-dependent" rate) based upon
these common dependents. If the members are unable to
agree as to which should claim the children as dependents,
the parent providing the greater or chief support should
receive the increased allowance, unless both members pro-
vide the same amount of support, in which case the senior
member should receive the increased allowance. B-216022,
B-215284, December 3, 1984.
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Showing that support is being paid--Member who gave his
wife at the time of their divorce a promissory note for
$1,500 that was being reduced in the amount of $30 per
month was not entitled, in the absence of a definitive
court decree requiring child support payments for the son
born of the marriage, to BAQ for the child who was in the
custody of his mother since the payments were not support
payments and there was no showing any part of the monthly
payments were used to support the child. 52 Comp. Gen. 454
(1973). Member whose former wife refused his child sup-
port payments not entitled to BAQ on behalf of child, even
though member put payments in irrevocable trust with child
as beneficiary. B-195383, November 6, 1979.

Member has legal custody but not control--Member who is
given custody of his minor child at the time of divorce
from his wife is not entitled to increased BAQ under 37
U.S.C. 403 on account of the child until he gains control
of the child or contributes to the child's support, the
purpose of section 403, is to partially reimburse members
for the expense of maintaining private quarters for their
dependents and not to grant the higher allowance as a bonus
merely for the technical status of being married or a
parent. 42 Comp. Gen. 642 (1963).

Supported children occupying Government quarters--A Navy
officer who, pursuant to a divorce agreement, contributes
to the support of his children who live with the member’'s
former wife and her second husband, an Air Force officer--
in assigned public quarters is regarded as having his de-
pendent children occupying public quarters to preclude pay-
ment of BAQ on behalf of the children. 44 Comp. Gen. 713
(1965). See also 58 comp. Gen. 100 (1978).

Same - while member is in transient status--A navy officer
contributing to the support of his children, who are oc-
cupying the public quarters assigned to their stepfather,
an Air Force officer, is properly denied payment of BAQ on
behalf of his children while on sea duty and after assign-
ment of quarters at his new permanent station, but is en-
titled to payment of a quarters allowance for the period
that he was in a leave and transient status between the sea
duty and the furnishing of quarters at his new permanent
station, an interim period during which he did not occupy
public quarters. 45 Comp. Gen. 146 (1965).

Adopted children

The child adopted by a member under an interlocutory de-
cree, followed by the issuance of a final order of adop-
tion, the governing State statute providing that from and
after the entry of the interlocutory order of adoption the
child for all intents and purposes shall be the child of
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the person adopting him, may be regarded as the legitimate
child of the member from the date of issuance of the inter-
locutory decree to determine her entitlement to a basic al-
lowance for quarters under 37 U.S5.C. 403. 44 comp. Gen.
417 (1965). '

An Army officer claims basic allowance for quarters and
variable housing allowance at the with-dependents rates on
account of her adopted son during the probationary
pre-adoption period (prior to the court's entry of a final
adoption order), as the child resided in her household
during that time., She is not entitled to the allowances
claimed because under the controlling state (Alabama)
adoption statutes, a legal adoption had not been effected
during that period. B-214017, February 23, 1984.

Illegitimate children

An unmarried member who, although acknowledging the patetn-
ity of an illegitimate child and contributing to theé sup-~
port of the child, has not established a home in which his
child lives with him as a member of his family,; may not be
credited with increased BAQ on account of the child, the
law of the State of California, the place of birth of the
child and the residence of all the parties requiring, in
addition to acknowledging an illegitimate child, that a-
father receive the child into his family and treat the
child as his legitimate offspring. 48 Comp. Gen. 311
{1968). ' ' -

Mother

Former member seeks waiver of a debt which arose as a
result of "with-dependents™ basic allowance for quarters
which he received on account of his mother, who did not
qualify as his dependent. Since he was timely informed of
her ineligibility as his dependent for the purpose of his
entitlement to the allowance, he was on notice of the
overpayment and, therefore, is not without fault in the
matter. Waiver of his debt is denied. B-212477, September
19, 1983,

Dependent in Confinement

Military member claims basic allowance for quarters at the
with-dependent rate on account of her husband, a military
member who is not entitled to pay and allowances due to his
being in confinement under a 15-year prison sentence. The
quarters allowance at the with-dependent rate is not:
authorized. The member may nc longer be considered to have
a dependent for quarters allowance purposes since the _
dependent will be absent for an extended period-of time and
the member is for all practical purposes absolved of the
responsibility of providing. quarters for her husband for
the duration of his confinement. B-209744, February 1,
1983, o
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III.

AI

Women Members .

Frontiero v. Richardson

Air Force member whose husband was a civilian not dependent
upon the member for over one half of his support, was enti-
tled to claim her husband as her dependent for purpose of
obtaining increased BAQ. Frontiero v. Richardson 411 U.S.
677 (1973).

UNIFORM ALLOWANCES

Officers

Inclusion in back pay award

Air Force officer released from active duty on July 31,
1961, but who through judgment of the Court of Claims
became entitled to "back pay, less appropriate offsets,"”
and to be credited with active duty service through July
31, 1969, did not become entitled to uniform allowances for
such eight-year period, since he was not required to wear
any military uniforms during that time. 53 Comp. Gen. 813
{1974). Officer retroactively restored to active duty by
Board for correction of Military Records is not entitled to
uniform allowance upon actual return to active service,
B-195129, April 28, 1980.

For Ready Reserve service

A Ready Reserve officer, including a former Regular officer
transferred to the Reserves, is entitled to the $50 quad-
rennial reimbursement uniform allowance provided in 37
U.5.C. 416(a) if he has not become entitled to a uniform

3-10a (Change 2)



reimbursement or allowance as an officer duridg the
preceding 4 years. 42 Comp. Gen. 550 (1963}. ,

Extenaed active duty allowance

Relationhsip to initial allowance--Non-Regular officers who
have not been paid the initial uniform allowance provided
by 37 U.S.C. 415(a)=(c) are not precluded from entitlement
to the extended active duty uniform allowance authorized by
37 U.S.C. 416(b), such allowace being "In addition to" the
initial uniform allowance authorized. Alsc, the fact that
a nonregular officer had not received the initial uniform
allowace does not bar him from qualifying for the extended
active duty allowace, 43 Comp. Gen. 729 (1964).

Relationship to quadrennial allowance--Notwithstanding 37
U.S8.C. 416(b) provides that the extended active duty uni-
form allowance is "In addition to" the quadrennial allow-
ance provided by subsection 416(a), a non-Regular Officer
may be paid the extended active duty allowance, the phrase
"In addition to" not being a sound basis to conclude that
the extended active duty allowance may not be paid unless a
quadrennial allowance had been received. 43 Comp. Gen. 729
(1964). '

On change from Regular to Reserve

An enlisted member of the Regular Marine Corps who when his
temporary appointment as a Regular commissioned officer
under 34 U.S.C. 350a, at which time he received an initial
uniform allowance of $250, is being terminated and he simu-
ltanecusly is discharged as an enlisted member and accepts
a permanent commission in the Marine Corps Reserve is not
entitled to the $100 additional active duty allowance pro-
vided by 37 U.S.C. 416(b), the member continued on an unin-
terrupted active duty career that makes him ineligible to
receive an extended active duty uniform allowance upon ini-
tial entrace on duty as a Reserve officer. 44 Comp. Gen.
327 (1964).

 On entering different service

A Marine Corps reserve officer who, within 2 years prior to
appointment and active duty in the Corps, had served on
active duty for more than 90 days as an officer in the Air
Force Reserve, may not be paid an additional uniform allow-
ance under 37 U.S.C. 416(b) on the basis of requiring
implementing the authority in 37 U.S.C. 416(b) for payment
of the allowance to a Reserve officer who requires a dif-
ferent uniform upon transfer to, or appointment in, another
Reserve component. 45 comp. Gen. 116 (1965).



Bl

Iv.

A.

Entrance on duty as non-Regular

The entrance on active duty as a non-Regular officer less .
than 2 years after release from active duty as a Regular of-

ficer or enlisted man, or as an enlisted member of a Reserve
component does not deny the officer the extended active duty
uniform allowance of $100 that is in addition to the initial
uniform allowance, the 2-year restriction in 37 U.S8.C. 416-

(b) (2) barring payment when a tour of duty commences with 2

years after completing a period of active duty of more than

90 days' duration having reference to active duty ordered in

a non-Regular officer status for more than 90 days. 43 _
Comp. Gen. 265 {1963}. i

Enlisted Members !

Change from Reserve to Regular

Air Force Reserve enlisted member who was issued clothing to
complete his initial clothing issue requirements upon his

recall to extended active duty in 1968 and who did not turn

in clothing incident to his discharge from that duty for

purpose of enlistment in the Regular Air Force in 1969, was

not entitled to an initial clothing monetary allowance at

the time of Regular Air Force enlistment under the provi-

sions of Chapter 5, Part Three, of the Department of Defense

Pay and Allowance Entitlements Manual. B-184236, February

12, 1976. .

Lost clothing allowance to survivors

Where enlisted member is furnished clothing or a monetary
allowance in lieu thereof, and his military clothing is
lost, damaged, destroyed, abandoned or otherwise rendered
unserviceable and such loss was not caused by any fault .or
negligence on his part, he may maintain a claim for compen-
sation for the loss. However, if the member is deceased,
his survivors have no right to. compensation for the loss,
the right being personal and not extending beyond the mem-
ber's life. 52 Comp. Gen. 487 (1973).

DISLOCATION ALLOWANCE (DLA)

Permanent change of Station

Ordered to change gquarters, no PCS

Military members required to involuntarily relocate their
households incident to base closings in Japan under Kanto

Plain Consolidation Plan, without permanent changes of sta-

tion, may not be paid DLA under 37 U.S.C. 407(a), nor may

they be paid such allowance pursuant to 37 U.S.C. 405a since

the relocations were not evacuations incident to unusual or .

emergency circumstances. 55 Comp. Gen. 932 (1976). See
also B-203526, March 4, 1982,




Payments based on alert notice not allowed

A member of the uniformed services who relocates his house-
hold incident to an official alert notification, but prior

'to the issuance of permenent change-of-station orders pro-

viding for his transfer to a restricted area overseas, is

not entitled to payment of DLA prescribed by 37 U.S.C. 407
incident to the authorized move of dependents predicated on
a member's permanent change-of-station orders, section 407

‘providing no authority for the payment of DLA in unusual or

emergency circumstances. 46 Comp. Gen. 133 (1966).

Move off ship when quarters uninhabitable

The home port of vessel was changed and guarters aboard were
declared to be uninhabitable due to reconstruction. Naval
officer, without dependents, who had been quartered aboard
vessel was required to obtain non-Government housing since
other Government quarters were unavailable. The officer is
not entitlied to DLA allowance since for this purpose the
permanent station of the officer is his ship, and not the
home port, and the allowance is paid incident to a change of
permanent station. B-184289, September 16, 1975.

B. Personal Reason for Changing Residence

Delayed move

An Air Force officer who more than 2 years after issuance of
permanent change-of-~station orders transferring him from a
hospital assignment to .the area where he had served as a
ROTC Staff member and where his dependents continued to re-
side, moved his dependents to on-base housing as his pres-
ence was required on the base, is not precluded by the
delayed move from entitlement to dependent travel and DLA no
time limitation being imposed on the exercise of the right
to dependent travel incident to a permanent change-of-duty
station, and the fact the move was delayed for perscnal
reasons pending. the sale of the officer's house does not
affect his right to move his dependents at Government
expense during the period his orders remain in effect and
prior to receipt of notice of a further change of station.
45 Comp. Gen. 589 (1966.)

Family move not related to PCS

Navy member who had permanent change of station to a ship at
Norfolk, Virginia, in July 1971 (subsequently at Philadel-
phia, Pennsylvania), and upon reassignment to another ship
at Norfolk, Virginia, in February 1972, moved his dependents
and relocated his household in November 1973, to a location
36 miles from his former residence and there is no showing
that the move was necessary as the direct result of the
permanent change of station, is not entitled to dependent's
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travel and DLA, nor to transporation of household effects at .
Government expense. B~183436, July 22, 1975. See also
' B-195941, October 18, 1979, B-206541, September 21, 1982.

Move before PCS orders issued

Army member who moved his dependents from Fort Benning,
Georgia, to Florida in September 1977 in contemplation of
his possible retirement in December 1977, but who withdrew
his request for retirement and was eventually transferred to
Germany in July 1978, may not be paid dislocation allowance
in connection with his dependents' relocation in September
1977, since their move was not related to or necessitated by
his subsequent transfer to Germany. B-193339, June 28,
1979.

Travel of family for visit

The expense of travel of dependents merely for the purpose
of visiting the member, for pleasure trips, or for other
purposes not contemplating a change of the dependents' pri-
mary residence in connection with a change of the member's
permanent station is not an obligation of the Government.
However, where Marine Corps member was assigned from Cali-
fornia to Okinawa in August 1972 on a l2-month unaccompanied
tour of duty; his dependent wife vacated their California .
residence in March 1973; his wife then traveled to Asia to
visit him until June 1973; and his wife then established a
residence with her foster parents in Georgia and remained
there 12 weeks until his reassignment back to California;
sufficient evidence existed that dependent wife had es-
tablished bona fide residence in Georgia in conjunction with
member's PCS assignment. Member was therefore entitled to
claim DLA and dependent travel allowance incident to depend-
ent's move from California to Georgia in June 1973 and to
further claim DLA and dependent travel allowance incident to
dependent’'s move from Georgia back to California in Septem-
ber 1973, B-182440, November 4, 1975.

C. More Than One PCS In A Year

A member who incident to overseas transfer orders amended to
reassign him within the United States moves his dependents
during a fiscal year to a selected permanent residence and
then to his new duty station, for which move he was paid
DLA, may not be paid a second DLA, 37 U.S.C. 407 limiting
payment in connection with a permanent change of station to
one dislocation allowance in a fiscal year, unless the ex-
igencies of the service require more than one change. 49
Comp. Gen. 231 (1969).



. D. Orders Amended Or Revoked

Overseas. PCS revoked after move

37 U.8.C. 406a, providing additional travel and transporta-
tion allowances when orders amended or revoked, has no ap-
plication to DLA authorized by 37 U.S.C. 407, and therefore
member who relocated dependents to another residence within
the United States pursuant to PCS orders assigning him.over-
seas was not entitled to DLA incident to such dependent
move, where such orders were revoked. 44 Comp. Gen. 522
(1965).

Revocation after vacating quarters

Where permanent change of station orders assigning member
from Kansas to South Carolina were rescinded, member was not
entitled to DLA, even though he had vacated private guarters
and expended money for a variety of goods and services in
preparation for the contemplated transfer. B-=179110, June
18, 1974.

Change from overseas move to within U.S.

Base an officer is selected for an overseas assignment at

~which he elected to serve unaccompanied by his dependents,
but before the overseas orders were issued he was given a
humanitarian assignment within the United States under
orders issued about the same time the overseas transfer
would have been made, the officer is entitled to reimburse-
ment for the advance travel of his dependents and to DLA in-
cident to his permanent duty station transfer within the
United States. 42 Comp. Gen. 504 (1963).

‘ . Where in contemplation of the deactivation of an Air Force

E. Effect of Marital Status Disruption

Divorce en route to new station

Where a member en route to a new permanent duty station
leaves his dependents at a place where divorce- proceedings
are begun and, a month later, after the member has gone
decree requiring the member to contribute to the support of
his minor children, his former wife and children travel to
another location, the dependents' travel may be considered
as being performed incident to the change of station for
payment of DLA provided, that where during travel there is a
disruption of the marital status, evidence shows that the
member supplied or paid for transportation beyond the place
the disruption occurred. 43 Comp. Gen. 47 (1963).
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Divorce and early return of dependents from overseas

Where PCS orders are issued for return from overseas of Army
member, wife and child, payment of travel expenses for wife
and child may be made notwithstanding that prior to effec-
tive date of orders wife obtained divorce and custody of
child and they no longer qualified as member's dependents.
Since regulations at the time did not cover this type of
case, authority for advance return of dependents may be used
for such travel even though travel orders under that author-
ity were not issued. Member is without dependents for pur-
poses of dislocation allowance, however. B-191100, April
13, 1978.

Custody of children with spouse

Travel incident to authorized visit--A divorced naval offi-
cer whose former wife was given legal custody, care, and
control of their children under a court order permitting
them to visit with him during their summer vacation is con-
sidered to be a member without dependents within the meaning
of the Joint Travel Regulations and, therefore, the fact
that the children accompanied the officer when his permanent
duty station was changed during their visit does not entitle
him to reimbursement for their transportation or to DLA for
the children since the travel of the children was not to
establish a residence and neither their visiting status nor
their residence was changed. However, since the officer was
not assigned public quarters he is entitled pursuant to 37
U.5.C. 407 to DILA as a member without dependents equal to
his quarters allowance for 1 month. 51 Comp. Gen. 716
{1972). See also B-197384, August 12, 1980.

Temporary court order pending divorce--Where at the time of
member's permanent change of station, divorce action against
member's wife was pending in the court, and the child was in
the legal custody of the wife under temporary court order,
member is entitled to DLA purusant to 37 U.S.C. 407, as a
"member without dependents" as defined by 37 U.S5.C. 407{(a)
and the Joint Travel Regulations, since he would not be en-
titled to travel expenses of his dependents for the purpose
of changing their place of residence and he was not assigned
Government quarters. 53 Comp. Gen. 787 (1974). See also
B-197144, July 22, 1980 and B-203354, February 8, 1982.

Informal agreement of spouse to modify custody--Payment of
travel expenses and DLA to member incident to his dependent
child's travel from where he was residing with his mother to
the member's duty station is denied because divorce decree
granted custody of child to the wife and wife's special
power of attorney granting temporary custody of the child to
the father without consent of the court is of no effect
since parents lacked authroity to modify the custody pro-
vision of the final divorce decree. B-186308, July 22,
1976.
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To First or From Last Permanent Station

Permanent vs. Temporary duty

Whether an assignment to a particular duty station is tem-
porary or permanent is a question of fact and is for deter-
mination from a consideration of the assignment orders and
the character of the assignment. Where member was ordered
to active duty effective July 20, 1970; performed temporary
duty at Fort Sam Houston, Texas, for approximately 5 weeks;
then reported to his unit at Fort Bliss, Texas, on August
27, 1970; and proceeded to Europe on a unit move on Septem-
ber 2, 1970; the European assignment was on his first per-
manent change of station, so that payment of DLA was
precluded by 37 U.S.C. 407(c). B-176614, January 9, 1973.

Travel to separation station

DLA is not payable to a member ordered from his permanent
station to a processing or separation station for discharge
and who subsequently reenlists without a break in service
and is assigned a new permanent station by orders issued at
the point of reenlistment. 36 Comp. Gen. 71(1956); 38
Comp. Gen. 405 (1958); B-135627, May 12, 1959.

Immediate reenlistment

An Army member who, subsequent to discharge and reenlistment
overseas, remained at his overseas station sometime before
returning to the United States for release but who, before
the .release was effected, was reassigned to new station in
the United States may have the orders directing a release
which was never accomplished regarded as a permanent change
of station rather than a transfer to a separation point for
discharge and a reenlistment whicih would preclude entitle-
ment to DLA. Therefore, upon transfer to the new permanent
duty station the member became entitled to DLA allowance.
43 Comp. Gen. 91 (1963). .

" Change from enlisted to officer status

An enlisted member who, after graduation from Officers
Training School - which was the member's temporary duty
station during the instruction period - is discharged and
appointed as an officer at the old permanent duty station,
without a break in service, and immediately reassigned to a
new permanent duty station may have the orders, which dis-
charged him from the service to continue as an officer,
regarded as a detachment from the old station and assignment
to the new station and, therefore, DLA incident to a change
of station is payable toc the member along with the transpor-
‘tation allowance for the dependent's travel to the new sta—
tion. 43 Comp. Gen. 133 (1963).



G. Hospital Transfers

Prolonged hospitalization .

A "permanent station" meaning a place where a member is as-
signed for duty, the definition of a permanent station in
the Joint Travel regqulations may not be broadened to include
a hospital in the United States to which a member is trans-
ferrred for prolonged hospitalization from either a duty
station or other hospital in the United States. However,
chapter 9 of JTR's may be amended to authorize the DLA on
the same basis dependents and baggage are trasported to a
hospital, that is, "as for a permanent change of station,”
upon the issuance of a certificate of prolonged treatment.
48 Comp. Gen. 603 (1969). '

Transfer to TDRL

A Navy officer detached from duty overseas and assigned to a
a hospital "for study and treatment if indicated and
appearance before a Medical Board and preretirement physical
examination,” who before moving his dependents maintained
them for a short period in the vicinity of the hospital
until he was placed on the temporary disability retired
list, is entitled to DLA, since the Joint Travel
Regulations, providing the allowance incident to a hospital
transfer applies to the officer and not the provision which
prohibits payment of the allowance in connection with .
separation release from active duty, placement on the
disability retired list, or retirement, since at the time
the officer's orders were issued there was only a
possibility of retirement or transfer to the temporary
disability retired 1list. 50 Comp. Gen. 579 (1971).

Vessel and Home Port Changes

Home port at former shore station .

A naval member transferred to a ship that upon commissioning
will have the same homeport as his old permanent station is
not entitled to DLA authorized by 37 U.S.C. 407(a), the
Joint Travel Regulations providing that DLA is not payable
for any permanent change of station between stations located
within the same corporate limits of the same city. 43

Comp. Gen. 474 (1963).

Vessels having same home port

A Navy member who upon reenlistment and prior to a July 27,

1963 transfer to a new permanent station returns on leave to

his home of record, the Philippine Islands, where he

married, and who on July 15, 1964 is transferred to another

vessel at the same port is entitled to the transportation of 4




his wife and child, if the child was his dependent on July
27, 1963, and household goods from the Philippines to the
home port of the vessels, pursuant to the Joint Travel Regu-
lations incident to his first permanent duty station assign-
ment upon reenlistment; however, DLA authorized by 37

U.S.C. 407, is not payable to the member either incident to
the travel of his dependents to his first duty station, or
incident to his transfer from one vessel to another with the
same homeport, no permanent change of station having been
involved in the vessel transfer. 45 Comp. Gen. 477 (1966).

Transfer between Home Port and Shore Station in same city

A Navy member was ordered to transfer from a vessel, whose
home port was Mayport, to the Naval Air Station, Jackson-
ville, Florida. Transportation of dependents was not au-
thorized and Government quarters were not provided at the
new duty station., Both Mayport and the Naval Air Station
are located within the corporate limits of Jacksonville, and
under agency regulations where the transfer is between stat-
ions within the same city, no change of permanent station
occurs, In the absence of a change of permanent station,
regulations prohibit payment of a dislocation allowance,
either on a with-dependent or without-dependent theory, even
though the dependents were required to vacate Government
quarters., B-215390, November 20, 1984.

Change in assignment after move

A Navy enlisted member relieved from duty on board the
U.5.S. Black, home port Long Beach, California, and assigned
to temporary duty at the Boston Naval Shipyard in connection
with fitting out the U.S.S. Worden, home port San Diego,
California, and to duty on board the vessel when commis-
sioned, is entitled to payment for the advance travel of his
dependents to Fall River, Massachusetts, in an amount not to
exceed the monetary allowance for the distance between the
two homeports - Long Beach to San Diego - and to a DLA, not-
withstanding orders issued by the Worden directing the mem-
ber to report to the U.S.S. Leahy at Boston (home port,
Charleston, South Carolina), the transfer to be effected at
no cost to the Government., Further, since the member having
reported on board the Worden prior to being transferred,
compliance with his initial orders directing a permanent
change of station entitles him to transportation for his
dependents not to exceed travel from Long beach to San
Diego, and to DLA under 37 U.S5.C. 406 and 407. 43 Comp.
Gen. 810 (1964).

Vessels with different home yards

Navy member was transferred from one vessel to another ves-
sel, both homeported in New York City, but with respective
home yards at Boston Naval Shipyard and Charleston, South
Carclina. Incident to transfer dependents traveled from
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Detroit, Michigan, to East Meadow, New York. There is en-
titlement to DLA since permanent change of station, while
between vessels homeported in the same city, was between
vessels having different home yards not similarily located
and since dependents performed authorized travel incident to
that transfer. 54 Comp. Gen. 869 (1975). :

I. Member without Dependents

Nonavailability of quarters

Furnishing quarters not economical--A member without depend-
ents who 1s transferred to a permanent  station and furnished
a certificate of nonavailability of Government guarters on
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~the basis that it would be economically advantageous to the
United States not to require him to occupy available gquar-
ters is entitled to DLA pursuant to the Joint Travel Regula-
tions, implementing 37 U.S.C. 407(a). 52 Comp. Gen. 64
(1972).

Quarters aboard ship not inhabitable--Although a member
without dependents who upon reporting to a submarine under
permanent change-of-station orders is assigned quarters on
board the submarine is not entitled to DLA authorized in 37
U.5.C. 407(a), he is entitled to the allowance if he reports
to a nuclear~-powered submarine that is undergoing overhaul
or repair at its home port or home yard and quarters aboard
the submarine are uninhabitable, if the member is not as-
signed quarters ashore, and lodging accommodations pursuant
to 10 U.S.C. 7572(a) are not furnished him. 48 Comp. Gen.
480 (1969). See also 57 Comp. Gen. 178 (1977); and 59
Comp. Gen. 708 (1980).

Two crew huclear submarines--A dislocation allowance may be
paid to members without dependents of both the con-ship and
off-ship crews of nuclear submarines, when they initially
occupy permanent non-Government quarters at the new home
port although the submarine is the permanent station for
both crews. This is based on the view that Congress did not
intend to preclude payment of the allowance when a member is
not able to occupy quarters assigned to him and does incur
the expense of moving intoc non-Government quarters. 59
Comp. Gen. 221 (1980).

Without dependent status

Spouse and children do not move--An amendment of the Joint
Travel Regulations permitting treatment of a member with
dependents who are authorized to travel with him to his new
permanent station but who in fact, do not travel to the new
station, as a member without dependents for purposes of re-
ceiving dislocation allowance, is not prohibited by 37
U.5.C. § 407. 48 Comp. Gen. 782 (1969) and similar decisions
will no longer be followed. 59 Comp, Gen. 376 {(1980). See
also B-197545, September 4, 1980.

Parent does not move~-The payment of DLA to an officer of
the Army Nurse Corps as a "member without dependents" who is
receiving a basic allowance for quarters as a member with
dependents for her mother who will not join her at her new
duty station where she was not assigned Government gquarters
depends on whether or not the mother resided with the offi-
cer at the old station. If she did not, the officer is en-
titled to a dislocation allowance pursuant to the Joint
Travel Regulations in an amount equal to the applicable
monthly rate of the quarters allowance prescribed for a mem-
ber of the officer's pay grade without dependents, but if
the mother did reside with her at the time of transfer, her
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entitlement to transportation for the mother precludes pay-
ment of the allowance even though the mother may not have
changed her residence. 52 Comp. Gen., 405 (1973).

Children of divorced member--A divorced naval officer whose
former wife was given legal custocdy, care, and control of
their children under a court order permitting them to visit
him during their summer vacation is considered to be a mem-
ber without dependents within the meaning of the Joint
Travel Regulations and, therefore, the fact that the
children accompanied the officer when his permanent duty
station was changed during their visit does not entitle him
to reimbursement for their transportation or to DLA for the
children, since the travel of the children was not to es-
tablish a residence and neither their visiting status nor
their residence was changed. 51 comp. Gen. 716 (1972). See
also B-197384, August 12, 1980.

Dependents do not move on return from unaccompanied
assignment--A Marine Corp officer moved his dependents and
relocated his household to non-Government gquarters in the
vicinity of the Marine Corps Base, Camp Pendleton,
California, in connection with his permanent change of
station assignment to Okinawa, Japan, because he was not
authorized to have his dependents accompany him. He
received a dislocation allowance at the with-dependents rate
incident to that relocation of his dependents. When he
completed this assignment he was assigned on a permanent
change of station to Camp Pendleton, and he joined his
dependents in the residence they occupied when he
transferred to Okinawa. In connection with his transfer
from Okinawa to Camp Pendleton, where he was not assigned to
Government quarters, he is entitled to a dislocation
allowance as a member without dependents. B-215096,
November 21, 1984. ‘

Evacuation of Dependents

A member whose dependents, following evacuation from his
overseas duty station to a temporary safe haven in Europe
pursuant to 37 U.S.C. 405(a), again moved under orders au-
thorizing further transportation to a place to be designated
within the United States, etc., returned instead to his duty
station, may not be paid DLA prescribed in 37 U.S5.C. 407,
the Joint Travel Regulations properly operating to deny the
member DLA where they do not locate their household or es-.
tablish a residence and, therefore, do not incur the reloca-
tion costs contemplated by 37 U.S.C. 407. 47 Comp. Gen. 575
{1968).

FAMILY SEPARATION ALLOWANCE

Terms:

The following abbreviations are used for allowances covered
by this section.
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FSA-Type 1

Under 37 U.S.C. 427(a) a member may qualify for an allowance
equal to the monthly BAQ (basic allowance for quarters) if
he is not authorized to move his dependents to his duty
station outside the continental United States or in Alaska
at Government expense.

FSA-Type II

Under 37 U.S.C. 427(b) a member may qualify for an allowance
currently $30 per month if:

FSA-R--his dependents are not authorized to accompany him to
his permanent duty station at Government expense,
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FSA-S~-he is on duty aboard a ship away from home port, and

. FSA-T--he is on temporary duty away from his permanent
station for more than 30 days.

B. Member with Dependent Reguirement

Primary family residence requirement

The restriction on the payment of FSA~Type II of $30 per
month authorized by 37 U.S8.C. 427(b) to cases where the
primary dependents of a member of the uniformed services are
living in a residence subject to the member's management and
control and which he will share with them as a common resi-
dence during such time as duty assignments permit having
been removed by Public Law 91-529, amending section 427(b),
FSA-II is now payable regardless of the residence of the
primary dependents if the separation is the result of the
member's military orders., To the extent paragraph 3031a of
the Department of Defense Military Pay and Allowances En-
titlement Manual prescribing a member is not a member with
dependents for FSA-II entitlement when "the sole dependent
resides in a hospital, school, or institution" provides
otherwise it is more restrictive than the law. 51 Comp.
Gen. 97 {1971).

. Joint custody of child after divorce

Where California judgment of dissolution of marriage awarded
Navy member and former wife "joint custody® of their minor
child, giving member undivided equal right to custody simi-
lar to custody right while married, child may be considered
to be in legal custody of the member, who, therefore, is
regarded as a "member with dependents” for entitlement to
FSA types I and II. B-179976, November 7, 1974.

Divorce decree silent on custody

Under the terms of a member's divorce, the custody of his
18-year-old (age of majority in his state of residence)
daughter was not specifically awarded to either his wife or
himself; however, she resided with him after the divorce and
before he departed for his tour at an overseas station to
which he was not permitted to bring dependents. He provided
her complete support during the period she resided with him
and during a subsequent period while she attended college.,
Thus, his daughter qualifies as the member's dependent for
purposes of family separation allowances, Types I and II.
B-190008, November 30, 1977.

Dependents acquired after PCS

A member who is without dependents on the effective date of
his permanent change of station is not eligible for FSA
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payments, but who acquires a dependent after reporting to
his new station and then meets the requirements for FSA
authorized under 37 U.S.C. 427{a) is entitled to such FSA
payment from the date the dependent is acquired. 43 Comp.
Gen, 596 (1964).

When authorized transportation does not include
all dependents

A member of the uniformed services who is only authorized
transportation at Government expense for one of his depend-
ents, but is not authorized transportation for his remain-
ing dependents is regarded as having the movement of his
dependents restricted at the violition of the Government
and therefore, the member is entitled to payment of FSA
under 37 U.S.C. 427(b), clause (1), and 37 U.S.C. 427(a),
sO long as the movement of the member's remaining depend-
ents to his permanent duty station or place near that sta-
tion is authorized. 43 Comp. Gen. 332 (1963).

Women members

On the basis of the Supreme Court ruling in Frontiero v.
Richardson, 411 U.S. 677, to the effect that the differen-
tial treatment accorded male and female members of the uni-
formed services with regard to dependents, violates the
Constitution, and Public Law 93-64, enacted July 9, 1973,
which deleted from 37 U.S.C. 401 the sentence causing the
differential treatment, the regulations relating to the two
types of family separation allowances authorized in 37
U.5.C. 427 should be changed to authorize FSA to female
members for civilian husbands under the same conditions as
authorized for the civilian wives of male members, and for
other dependents in the same manner as provided for male
members with other dependents, 53 Comp. Gen. 148 (1973).

FSA - Type I and Type II (FSA-R)

Purpose of Type II-R

The statutory purpose of the Basic Allowance for Quarters
authorized by 37 U.S.C. 403 is to reimburse a service
member for personal expenses incurred in acquiring non-Gov-
ernment housing when rent-free Government quarters "ade-
quate for himself, and his dependents,” are not fur-
nished. the Family Separation Allowance, Type II-R,
authorized by 37 U.S.C. 427(b)(1) has a separate and dis-
tinct purpose, i.e., to provide reimbursement for miscel-
laneous expenses involved in running a split household when
a member is separated from his dependents due to military
orders, and it is payable irrespective of the member's
eligibility for a quarters allowance. 60 Comp. Gen. 154
(1981},
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Separation must be caused by military assignment

Separation due to personal con51derat10ns--Fam11y Separa-
tion Allowance, Type I, under 37 U.S.C. 427(a) is not au-
thorized to an otherwise eligible member who is legally
separated from his spouse sincCe his separation from her
results from personal considerations, not military assign-
ment. 56 Comp. Gen. 805 (1977). See also B-205097, March
15, 1982. '

-

Separation due to personal considerations--divorce settle-
ment--An agreement incorporated into a divorce decree
provided that there would be joint custody of the children
of the marriage but that the children would reside with the
member's former wife and visit the member frequently and
for long periods. The member asserts that the children
actually resided with him before and after the divorce
until he was ordered overseas and that they would have con-
tinued to reside together but for the military orders.
Under these circumstances, the separation between the mem-
ber and his children resulted from the provisions of the
divorce settlement and not from his military assignment.
Thus he is not entitled to family separation allowances,
Type I. B-213658, June 26, 1984.

Court-ordered separation subsequent to separation by mili-
tary orders—--An Army sergeant serving an unaccompanlied tour
of duty in Portugal was authorized a family separation al-
lowance, Types 1 and 2 since his separation from his wife
and children was due to military orders. While the member
was serving that tour of duty, a California court granted
to him and his wife an interlocutory decree of divorce that
apparently incorporated a separation agreement which gave
each joint custody of the children but gave physical cust-
ody of the children to the wife, The Army then terminated
the member's family separation allowances. This action was
correct since, although the member's separation from his
wife and children initially was due to military orders, the
interlocutory decree of divorce changed the nature of the
separation to one for personal reasons which makes him
ineligible for the allowances., B-211693, July 15, 1983.

Separation due to military orders--Where a base closure
plan requires the transfer, using Government furnished
transportation, of dependents to the sponsor's next per-
manent duty station, while the sponsor remains behind to
implement base closure, "endorced" separation exists within
the contemplation of 37 U.S5.C. § 427(b)(1), and the grant—
ing of Family Separation Allowance, Type II.(FSA-R), is
authorlzed 58 Comp. Gen. 183 (1978).
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Delay in travel otherwise authorized

Member must request travel approved--In view of the fact
that command sponsored dependents of members of the
uniformed services, who are dependents permitted at the
member's overseas station when approved by the overseas
commander, may be given authority to move overseas
promptly upon request by the member and, in some
circumstances without approval of the overseas commander,
transportation is automatically authorized when requested,
such command sponsored dependents may not be regarded as
dependents not authorized transportation to the overseas
station within the meaning of the FSA provisions of 37
U.5.C. 427 (b) (1) until the member has applied for and
been refused authorization to bring his dependents to the
overseas station, and, therefore, FSA may not be
automatically paid to members for command sponsored
dependents prior or subsequent to the approval of the
overseas commander. 43 Comp. Gen. 547 (1964).

Unreasonable delay in dependent travel--When the delay
between the date of the departure of a member from his old
station to an overseas station at which his dependents are
permitted and the date the dependents join the member is
an unreasonable delay caused by the Government or its
agents and is not due to personal causes, the dependents
may be regarded as not being authorized transportation to
the overseas station within the meaning of FSA provisions
of 37 U.S.C. 427(b)(1), and for such undue delay regula-
tions to authorize payment of the family separation allow-
ance would not be improper. 43 Comp. Gen. 547 (1964).

Delay in authorization--A member who, incident to an over-
seas change of permanent station, moved his dependents
from the old station in Florida to Nevada pursuant to
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orders but who, about 2 months after his arrival at his new
duty station in Taiwan, was authorized to have his de-
pendents join him, is authorized FSA type I and type II for
the entire period since the basic permanent change of
station orders ony authorized dependents' move to another
location and not concurrent travel and later when author-
ized, his dependents were forced to delay their arrival
because of Air Force policy and since it appears that
there were no available government quarters, the member was
required to maintain two households during the period.
B-179655, September 27, 1974.

Temporary prohibition of dependent travel--A member whose
dependents are temporarily prohibited from moving into a
restricted area so that he is entitled to transportation
for his dependents elsewhere may, nevertheless, have the
movement of his dependents to his permanent station or a
place near that station regarded as not authorized at Gov-
ernment expense under 37 U.S.C. 406 within the meaning of
37 U.S.C. 427(a) and 37 U.S.C. 427{(b), clause (1), to qual-
ify for FSAY43 Comp. Gen. 332 (1963).

Travel not permitted due to pregnancy—--A member whose wife

is not authorized transportation because of pregnancy prior
to the time he reports to his new permanent duty station,
may be regarded as being precluded from having the movement
of his dependents to his permanent station or place near
that station authorized at government expense within the
meaning of 37 U.S.C. 427(a) and 37 U.S.C. 427(b), clause
{1), and therefore, the conditions for entitlement toc FSA
are satisfied., 43 Comp. Gen. 332 (1963).

Transportation denied due to emergency--A member whose de-
pendents are not eligible for entry into the United States
because of immigration laws prior to the time he reports

to his new permanent duty station, may only have the move-
ment of his dependent regarded as unauthorized for FSA
entitlement if a departmental regulation precludes author-
ized transportation of the dependent at government expense
in such circumstance, but in the absence of such a military
restriction, the member would not be eligible for a family
allowance payment. 43 Comp. Gen. 332 (1963).

Prior travel of dependents

the "alert" notice that a military unit will commence move-
ment to a restricted overseas area within 90 days is not a
permanent change-of-station order entitling a member of
the uniformed services to FSA, type II authorized under 37
U.5.C. 427(b){1). Dependents are free to continue to re-
side with a member until he is required to move, or to re-
main at the old station indefinitely, a member relocating
his dependents upon receipt of an alert notice does so at
his own choice, and absent the enforced separation
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contemplated by section 427(b)(1), FSA may not be
authorized prior to the effective date of the permanent
change of station when dependents are moved. 46 Comp.
Gen. 151 (1966).

Early return of dependents

Return for personal reasons--A member whose dependents are
returned from overseas for personal reasons may not have
such move regarded as due to military requirements, to con-
vert the member's overseaas station into a restricted sta-
tion to entitle him to FSA. 43 Comp. Gen. 332 {(1963). See
also B-193532, October 15, 1980.

Returned to U.S. due to misconduct--A member, whose depend-
ents are returned from overseas relating to the involvement
of dependent in an incident embarrassing to the United
States, prejudicial to the command, or affecting the
dependent's safety, may not be regarded as having his
overseas station converted to a restricted station by such
circumstances for entitlement to FSA payments and,
therefore, in order for payment of FSA to be made, there
must be a certification by the officer directing the return
were not caused by their own misconduct. 43 Comp. Gen. 332
{1963).

Residence at or near permanent duty station

Mileage criterion--Where the dependents of a member reside
more than a reasonable daily commuting distance from the
member's duty station - 50 miles being considered the maxi-
mum one-way distance - the dependents are not regarded as
residing at or near the station within the meaning of 37
U.S.C. 427(a), clause (1), or 37 U.S.C. 427(b), clause (1)
and (3), so as to preclude the member's entitlement to

FSA. 43 Comp. Gen. 332 (1963).

Child's permanent residence-~-A member, separated from de-
pendent child, not be reason of duty assignment, but
because sole custody was in former wife and duty station in
England was 20 miles distant from the permanent residence .
of his dependent child, may not have dependent regarded as
living away from his duty station within the meaning of 37
U.S.C. 427, and he was therefore not entitled to FSA. 44
Comp. Gen. 572 (1965). .

Visit of family

Short family visit at permanent station--A member who,
while entitled to receive FSA under 37 U.5.C. 427(a) or 37
U.S.C. 427{(b), clause (1), has his dependents visit him at
or near the permanent duty station may continue to receive
FSA provided that the facts show that the dependents are
merely visiting and have not effected a change of resi-
dence, nothing that the three months maximum limitation
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for temporary visits under the quarters allowance
regulations is prescribed for family separation allowance
purposes. 43 Comp. Gen. 332 (1963). '

Visits extended beyond 3 months--When visits by dependents
to the permanent duty station of a member receiving FSA
payments under 37 U.S.C. 427(a), and clause (1) of 37
U.S.C. 427(b) exceed 3 months (unless a shorter period is
prescribed by Departmental regulations) due to illness or
other emergency arising after the dependents arrive at the
duty station the visit may be considered a visit of a
"temporary nature" until the end of the 3-month period, and
therefore, retroactive collection of FSA payment to the
date the visit commenced is not required but payments
should be terminated at the end of 3 months. 43 Comp.
Gen. 596 (1964).

Planned visit of over 3 months--If at the time dependents
of members depart from their residence to visit will be for
a period longer than 3 months, the visit is not considered
to be of temporary nature for continuation of FSA payments
under 37 U.S.C. 427(a) and clause (l) of 37 U.5.C. 427(b)
and, therefore, the FSA payments should be stopped on the
date the dependents arrive at the member's permanent duty
station. 43 Comp. Gen. 596 (1964).

Reinstatement of allowance after visit--When FSA payments
to members are stopped because the visit of the member's
dependents extends beyond 3 months, and later the depend-
ents return home, the same conditions for payment of the
FSA then exist as originally existed, and therefore, FSA
payments may be resumed from and including the date of
departure of the member's dependents from the permanent
duty station. 43 Comp. Gen. 596 {1964).

Some members of family visit--A member who, while being en-
titled to receive a family separation allowance under 37
U.s5.C. 427{(a) or 37 U.8.C. 427(b), clause (1), has some of
his dependents visit him at or near his permanent duty sta-
tion would not lose the right to entitlement to FSA on ac-~
count of the member's dependents from the permanent duty
station. 43 Comp. Gen. 596 {1964).

Children remain at family home--The fact that the members
of the family of a member who is assigned to a restricted
overseas area are separated, his wife and son traveling at
personal expense to the restricted area, and remaining
there for a period exceeding 3 months regarded as the maxi-
mum period for temporary visits, and his two daughters who
were attending school remaining in the family household
maintained in the United States by the member, does not
deprive him of entitlement to payment of FSA under 37
U.S.C. 427(b)(1l) on account cf the daughters who, not
entitled to movernment transportation to the overseas duty
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station, continued to reside in the family household for .
the pericd his wife and son resided at or near his per-
manent overseas duty station. 45 Comp. Gen. 205 (1965).

Government quarters available

Lack of facilities at base--Member serving an accompained
overseas tour and assigned Government family quarters, who
due to lack of U.S. facilities at his duty station chooses
to locate his dependents 61 miles from his permanent duty
station, is not entitled to FSA, Type I and 11, since under
37 U.S.C. 427, those allowances may not be authorized when
the separation from the dependents is for personal rather
than military reasons. B-182098, October 9, 1975.

Members married each other - single quarters--Female mem-
ber, whose mother is a dependent, subsequently marries
another service member while on permanent duty overseas, is
entitled to FSA - Type I for her mother, while member is
living off base in a common residence with husband, not-
withstanding the availability of Government single
quarters, since Govermment family quarters were not fur-
nished to her and her husband. B-185813, July 13, 1976.

Evacuaticn from Government housing--When the dependents are
evacuated under emergency condlitions from assigned govern-
ment guarters at his permanent station and occupy Govern-
ment housing facilities at a safe haven area, considered
voluntary occupation of adequate quarters as the dependents
are not required to occupy the quarters, nor is rent paid
for the facilities, the member not having incurred any
personal expense is not entitled to payment of the basic
allowance for gquarters (BAQ) for dependents prescribed by
37 U.S.C. 427(b) in order to reimburse a member for the
expenditure of a personal funds, and the member not en-
titled to BAQ, a condition precedent to the payment of a
family separation allowance also is not entitled to this
allowance. 46 Comp. Gen. 869 (1967).

Evacuation from private housing--A member who must continue
to.maintain and pay rental for private housing in antici-
pation of the return of his dependents evacuated to Govern-
ment housing facilities at a temporary safe haven for a
relatively short period pending further transportation to a
designated place, or return to the place from which evacu-
ated, during which time he occupies single-type quarters at
his permanent station, may continue to be credited in his
pay account with a basic allowance for quarters on account
of dependents and FSA-type II until his dependents are
authorized to return to the member's permanent duty station
or arrive at the designated place contemplated by applic-
able regulations, in view of the fact that the occupancy of
Government quarters by the member and his dependents will
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be of short duration and will have resulted from
circumstances beyond their control. 47 Comp. Gen. 355
(1968). :

. Temporary absence of member from permanent station

Allowance commences con departure from old station--Since a
member 1s regarded as in an enforced separation status from
his dependents when he departs his permanent duty station
for transfer to a restricted station overseas or in Alaska,
and since the additional household expenses for which FSA
authorized under 37 U.S.C. 427{b)(1l) is payable exists from
the date of depature, entitlement to FSA commences on the
date of the member's departure (detachment) from the old
station or the first day of authorized travel time, which-
ever is later. 43 Comp. Gen. 332 (1963).

Leave in U.S.--Members who are receiving FSA under 37
U.S.C. 427 {a) when they are authorized leave within or
outside and are not in excess leave status, may continue to
receive FSA payments during the leave period provided that,
in cases of leave in excess 60 days, there is a showing
that the member continues to maintain quarters at the per-
manent duty station. 43 Comp. Gen. 332 (1963).

Temporary duty--When a member who is receiving FSA under 37
U.S.C. 427(a) is on temporary duty away from his permanent
duty station, including periods of temporary duty in the
United States, he may continue to receive FSA provided that
in cases of temporary duty in excess of 60 days, payment
may be made only upon a showing that the member continues
to maintain quarters at the permanent station. 43 Comp.
Gen. 332 (1963).

Hospitalization at another place--~Members who are receiving
FSA authorized under 37 U.S5.C. 427(a), when they are hos-
pitalized at or away from their permanent station, includ-
ing periods of hospitalization in the United States, may
continue to receive FSA payments provided that in cases of
hospitalization for periods in excess of 60 days there is a
showing that the member continues to maintain the commer-
cial quarters at the permanent duty station. 43 Comp.

Gen. 332 (1963).

Member in confinement--Members who are receiving FSA pay-

- ment under 37 U.S.C. 427(a) when they are placed in mili-

tary c¢onfinement or otherwise restricted by competent
military authority from performing duty may continue to
receive FSA payment during the confinement period provided
that, in cases of confinement in excess of 60 days, there
is a showing that the member continues to maintain the

quarters at the permanent duty station. 43 Comp. Gen. 332
(1963).



Type 1I - FSA-S FSA-T

30 day requirement

Travel time included-~The time for entitlement to FSA
authorized under 37 U.S.C. 427(b}, clause (3), for members
on temporary duty for more than 30 days, is not limited to
the period at the temporary duty station, but includes
authorized travel time to and from the temporary duty sta-
tion. 43 Comp. Gen. 332 (1963).

31st day of the month counted--Although the 31st day of a
month is not counted in computing the amount of FSA author-
ized to members under 37 U.S.C. 427{b), it is to be counted
in determining the length of time the member is on duty for
the continuous period of duty of more than 30 days for eli-
gibility for FSA prescribed in clauses (2) and (3) of 37
U.S.C. 427{b}, likewise the 28th of February is to be
counted as only 1 day for duty purposes. 43 Comp. Gen. 596
(1964).

Combining TDY and ship duty--A change in the basis of eli-
gibilty for FSA under 37 U.S.C. 427(b), without break in
continuity, from clause (2), duty on board a ship away from
home port for a continuous period of more than 30 days, to
clause (3) temporary duty away from a permanent station for
a continuous period of more than 30 days where, a member's
dependents do not reside at or near the temporary duty
station, has no effect upon the status of a member's en-
forced separation from his family and FSA continues to be
an item properly for inclusion in the computation of the
save pay of a Navy or Marine member temporarily appointed a
commissioned officer. 46 Comp. Gen. 57 (1966).

Concurrent receipt of BAQ - inadequate family quarters

A member ©f the uniformed services who is otherwise en-
titled to FSA under 37 U.S5.C. 427{(b)}, clauses (2) or (3),
when he is assigned inadequate quarters for the occupancy
of himself and dependents at his home port or permanent
station without loss of basic allowance for quarters is
regarded as meeting the guarters allowance condition for
entitlement to FSA authorized even though the member
receivegs the difference hetween the basic allowance for
quarters and the fair rental value of the inadequate quar-
ters. 43 Comp. Gen. 332 (1963).

Duty aboard ship (FSA-S)

Ship in port near home port--Navy members assigned in ex-
cess of 30 days to ship overhaul at the Norfolk Naval Ship-
yard, located 3 miles from home port, Norfolk, Virginia,
who had the option to move their families at government
expenses to the Norfolk area, but chose not to do so, are
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entitled to payment of FSA provided by 37 U.S.C. 427(b)(2)
as they have no greater right than those members who had
moved their families to the vicinity of Norfolk, since they
continued to reside with their dependents. The fact that a
member did not move his family to the vicinity of Norfolk
in anticipation of extended sea duty gives him no vested
right to the allowance since frequent changes, often at
short notice, are an incident of military service. 52
Comp. Gen. 912 {1973). -

Visits home while aboard ship--Navy members who travel dur-
ing 48 hours of liberty, 72 hours if a holiday is involved,

from the place of ship overhaul to the home port of the

ship to visit dependents and return at Government expense
pursuant to Public Law 91-210, do not forfeit entitlement
to the $30 per month FSA type II, authorized in 37 U.S.C.
427(b). The legislative history of Public Law 91-210,
enacted as beneficial legislation to permlt members to
travel at Government expense from a place of vessel over-
haul to home port to visit dependents, evidences no intent
to deprive a member of other benefits by reason of a short
vigsit with dependents on the usual type of Navy liberty.
50 Comp. Gen. 334 (1970).

On leave or hospitalization--A member who, while on duty
aboard a ship away from the home port for which FSA is
authorized under 37 U.S.C. 427(b){2), is assigned to tem~
porary duty, or is hospitalized ashore, or authorized leave
is regarded as in an enforced separation status from his
family even though he is not physically performing duties
on board the ship and, therefore, entitlement to FSA under
37 U.S.C. 427(b), clause (2), would continue during such
periods while the ship remains away from its home port and
while on authorized leave not in excess of that for which
he is entitled to pay and allowances. 43 Comp. Gen. 332
(1963).

"Temporary duty (FSA-T)

Vigit of dependents--A member who has his dependents visit
him at or near the temporary duty station to which he is
assigned for more than 30 days may not have the residence
with his dependents regarded as a mere visit to be entitled
to payment of FSA authorized under 37 U.S.C. 427(b), clause
(3), for temporary duty of more than 30 days since a 3l-day
minimum period of temporary duty is required for entitle-
ment and the maximum period &f temporary duty is generally
not in excess of six months. 43 Comp. Gen. 332 (1963).

Some dependents visit--A member ¢f the uniformed services
who, while being entitled to receive FSA for temporary duty
of more than 30 days under 387 U.S.C. 427(b), clause (3),
has one or more of his dependents visit him for an extended
period would not be regarded as losing his right to FSA by
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VI.

reason of the dependents who do not visit him. 43 Comp.
Gen. 332 (1963).

Return from TDY on weekends--A member who, while on tem-
porary additional duty away from his permanent station for

‘more than 30 days, returned on weekends to his permanent

station where his dependents lived and where he partici-
pated in flights as a c¢rew member, may not be regarded as
having been on temporary duty away from his permanent
station for a continuous period of more ‘than 30 days for
FSA payments under 37 U.S.C. 427(b){(3). 43 Comp. Gen. 755
(1964). '

OVERSEAS STATION ALLOWANCES

The allowances covered by this section are payable as per
diem under 37 U.S.C. 405, however, travel per diem for the
member is covered in Chapter 4 while allowances incident to
permanent assignment overseas are covered in this section.

Housing and Cost-of-Living Allowances - (HOLA and CLOA)

Basic authority and entitlement

Authority for payment--In prescribing a supplemental hous-
ing allowance for members stationed outside the United
States, 37 U.S5.C. 405 makes no provision for separate
housing and cost-of-living allowances, but rather author-
izes "a per diem, considering all elements of the cost of
living." Therefore, the proposed supplemental housing al-
lowance regulation should prescribe different per diem
rates at a given station on the basis of different costs
incurred by different groups of military personnel, includ-
ing groups who incur higher or lower than average excess
costs. However, until the formula for computing housing
allowances can be revisd, and the allowances for each over-
seas location computed on the revised formula, the compu-
tation and payment of the present regular housing and
cost-of-living allowances may continue. 47 Comp. Gen. 333
(1967).

Adequacy of allowances--Where a member of a uniformed serv-
ice stationed overseas incurs expenses for housing in ex-
cess of the amount authorized to be paid to him for BAQ and
overseas station allowances, his claim for extraordinary
expenses to cover the additional cost must be denied. No
authority exists for payment of extraordinary expenses and
a member may only be paid allowances for housing and living
expenses authorized by law and regulations. B-195941,
Cctober 18, 1979. See also B-197982, February 26, 1981.

Advance payment prohibited--Joint travel Regulations may
not be amended to allow advance payment for station housing
and similar allowances paid under 37 U.S.C. 405, as the
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advance payment auuthorization in section 303(a) of the
Career Compensation Act of 1949 as amended, 37 U.S.C,.
404(b) (1), is limited to payments for the member's travel,
which does not include station housing allowance. There-
fore, in the absence of specific statutory authority for
advance payment of such allowances, 31 U.S.C. 529 pre-
cludes such advance payments. 56 Comp. Gen. 180 (1976).

Per diem basis--The payment of a higher housing per diem
rate to members for the first 2 months of entitlement after
entering on an overseas tour of duty and a lower rate for
the remainder of the tour for the purpcse of accelerating
the reimbursement of moving-in expenses would constitute an
advance payment of that portion of the per diem allocable
to the accelerated reimbursement, and such a payment is not
within the contemplation of 37 U.S5.C. 405 authorizing a per
diem that considers all elements of the cost of living to
members stationed outside the United States, regardless of
when costs may have to be paid. Therefore, the proposal to
establish two housing allowance indexes, cone applying for
the preponderance of a member's tour which would reflect
recurring costs and one applying during the first 2 months
of the tour which would reflect .the inclusion of the non~
recurring expenses may not be legally adopted. 47 Comp,
Gen. 362 (1968).

Need for implementing regulations--A member who incident to
orders directing attendance at a course of instructions in
the Tokyo, Japan, area in 1965, may not be paid per diem,
the November 8, 1954 determination by Headquarters, Far
East Air Forces that per diem is not payable to its person-
nel for travel and temporary duty performed within the area
involved never having been rescinded. Notwithstanding con-
ditions of travel and temporary duty in the Tokyoc area may
have changed, the 1954 restriction authorized by 37 U.S.C.
405 does not permit payment of the per diem claimed. 47
comp. Gen. 131 (1967).

Requlations clearly erroneous--~When a regulation is issued
based on obvious administrative error, it may be adjusted
retroactively to correct the mistake, Therefore, when a
station housing allowance was inadvertently deleted from an
active duty station, based on information that no personnel
were assigned there when in fact that was not the case, the
requlation may be retroactively corrected to reinstate the
allowance. B-192040, August 7, 1978, see also 56 Comp.
Gen., 1015 (1977). Compare B-205237, March 15, 1982.

Entitlement to allowances--Where a housing allowance was
authorized by regulation for St. Mawgan, England, member
stationed there is unable to secure Government housing was
entitled to the allowance, except for any period when he
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was entitled to a temporary lodging allowance, B-184460,
February 25, 1976. .

Dependent, spouse--Member of the uniformed services, a resi-
dent of the Hawaiian Islands, who enters on active duty and
is assigned to the Island of Oahu, but whose dependent wife
remains on the Island of Maui, is entitled to station al-
lowances at the with dependent rate, B-196603,.February
18,1981. :

Dependent status - stepchlld—-Member was entitled to trans~

portation and cost-of-living allowances on account of his _
two stepchildren incident to his assignment to Alaska, des-
pite the fact that the natural father was also a member and
was vested within a primary entitlement to a quarters al-
lowance credit for the children because of court ordered
support payments, since there was no duplicate credit of
allowances involved in the matter. 43 Comp. Gen.. 90
(1964). See alsoc B-197384, August 12, 1980; B-196727, May
20, 1980,

Dependent status—adopted child--An Army officer stationed
in Alaska claims a cost-of-living allowance on account of
his adopted son during the 8-month period immediately
preceding entry of the final order of adoption. He is not
entitled to the allowance because under the relevant state
adoption statutes, a legal adoption was not effected during
that period. B-209495, April 22, 1983,

Unaccompanied overseas assignment--A service member on an
unaccompanied overseas tour of duty may not be paid mili-
tary overseas houusing and cost-of-living allowances on
account of dependents who move to the overseas area,
because in those circumstances the dependents overseas res-
idence is purely a matter of personal choice. 37 U.S.C.
405; 53 Comp., Gen. 339 (1973). 60 Comp. Gen, 689 (1981).

Permissive orders for overseas assignment-- Since members

arriving at new permanent duty stations overseas under per-
missive travel orders issued at their request for personal
convenience are required to pay their own travel and trans-
portation expenses under such permissive orders, the tem-
porary lodging allowance, which is in substance a continua-
tion of the travel per diem to reimburse the members for
more than normal expenses directly attributable to the
change of station, are not payable; however, housing and
cost-of-living allowances, which are based on average costs
normally incurred on permanent duty overseas, are to be
distinguished from costs incident to the change of station
and such allowances are payable to the members., 43 Comp.
Gen. 584 (1964).

Entitlement to HOLA Government quarters available

Quarters leased by NATO--When cfficers stationed at Head-
guarters Allied Forces Southern Europe are furnished
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quarters leased by NATO for occupancy by United States and
foreign personnel and secured with funds contributed in
part by the United States, they are not entitled to guar-
ters and housing allowances, the leased quarters being con-
sidered "Government quarters" within the contemplation of
the Joint Travel Regqulations notwithstanding a redefinition
of the term "Government quarters" deleted reference to a
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foreign Government, and the payment by the officers of a
$25 monthly service charge, amounting to 80 cents per day,
covering current operating costs for laundering, cleaning,
heating, etc., furnishes no basis to authoriZe a quarters
and housing allowance to an officer accupying quarters
leased by the NATO, 44 Comp. Gen. 12 (1964). -

Quarters administered by Panama Canal Commission--Military
members occupying quarters formerly owned by Panama Canal
Company (now administered by the Panama Canal. Commission)
are not entitle to station housing allowances since such
guarters are considered Government gquarters under Volume 1,
Joint Travel Regulations, regardless of whether the member
pays rent. Although the Panama Canal Treaty of 1977 trans-
ferred the housing owned by Panama Canal Company to Re-
public of Panama, the United States retained right to use
the housing for its employees, and the quarters are still
to be considered Government quarters within the meaning of
the regulations. However, since members in such housing
often pay rent and utilities equal to or greater than a
member in comparable private housing who receives the al-
lowances no objection would be posed to an amendment to the
regulations authorizing payment of the station housing
allowance, since Congress did not intend such a result.
B-1929718, June 19, 1981.

Unaccompanied tour - assignment to substandard quarters--A
service member may, i1f necessary, be involuntarily assigned
to Government quarters classified as inadequate or sub-
standard when reporting to an overseas duty station for a
tour of duty he is to perform unaccompanied by his de-
pendents. In such circumstances, he may not secure private
housing near his duty station, decline the invlountary
assignment to "inadequate" quarters, and thereby gain en-
titlement to overseas housing and cost-of-living allow-
ances, which are payable under prescibed conditions to
service members overseas when they are not furnished with
Government gquarters. 60 Comp. Gen. 689 (1981).

Assigned quarters not at duty station--Member serving an
accompanied overseas tour and assigned Government family
quarters, who due to lack of U.S., facilities at his duty
station chooses to locate his dependents 61 miles from his
permanent duty station, is not entitled to a housing al-
lowance at the without dependent rate, since he may mot be
considered a member without dependents and the Joint Travel
Regulations preclude payment of housing allowance to member
assigned Government quarters for himself and dependents.
B-182098, October 9, 1975.

Evidence of nonavailability of public quarters--While

record indicated member occupied off-post housing while
attached to unit in Yongson, Seoul, Korea, he is not en-
titled to station housing allowance under 1 Joint Travel




Regulations, par. M4301-3 (b} (3) (change 221, June 1,
1971), for a member without dependents, during a period for
which there is no showing that Government quarters were not
assigned to him or that off-post residence was approved by
the commanding officer. B-187188, October 18, 1976.

Abandonment of assigned quarters--A Marine Corps officer
serving an unaccompanied tour of duty in Okinawa chose to
bring his family to Okinawa at personal expense, and he
moved off base into private family housing. His Government
quarters were reassigned to another, but he was offered
substitute, substandard quarters for potential emergency
use. He is not entitled to a certificate of nonavailabil-
ity of quarters nor to payment of overseas housing and
cost-of-1living allowances on his own account based on a
theory that he was therby personally forced to reside and
take his meals off base since his move was a matter of per-
sonnel choice. 60 Comp. Gen. 689 (198l1}).

Waiver of HOLA received by member assigned quarters--Serv-
ice member serving overseas as member without dependents
who is assigned Government quarters which he occupies for
approximately 8 months and then leases civilian quarters
while still retaining guarters is not entitled to station
housing allowances during such period in accordance with
para. M4301-3b(l) and (3), 1 JTR (changes 224 and 229}.
Since at time he requested such allowances he certified
that he was not occupying Government quarters, which fact
he should have known was erronecus, it cannot be held that
he was without fault in matter so as to walve erroneos pay-
ment of housing allowances. B-187490, November 9, 1976.

Entitlement to COLA when subsisted by Government

Entitlement while on leave--Enlisted men without dependents
assigned to a permanent duty station outside the CONUS and
subsisted at Government expense and, therfore, not entitled
to the cost-of-living allowance authorized by 37 U.S.C.
405, for the purpose of defraying the average excess costs
experienced by members on permanent duty outside the United
States, do not gain entitlement to the allowance while on
leave in the United States on the basis a Government mess
in not available to them in view of the fact the Joint
Travel Regulations prescribed that a member at a permanent
overseas duty station without dependents is not entitled to
a cost-of-living allownace while absent on leave in the
United States of while being subsisted at Government ex-
pense at the permanent duty station. 52 Comp. Gen. 273
(1972).

Ship personnel away from ship--Enlisted members without
dependents assigned to ships home-ported outside the United
States, who are not in a travel status, but are required to
be away from their station and where a determination has
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been made that subsistence in a Government mess is im-
practical, are entitled to a fractional cost-of~living
allowance under the Joint Travel Requlations for those
meals which they must buy away from their station. 54
Comp. Gen. 333 (1974).

Entitlement while on temporary duty

Attending school under no expense orders--An officer who is
permitted under "no expense” orders to be absent from his
permanent duty assignment outside CONUS to attend a nearby
university for 125 days to acquired a degree under 37
U.S.C. 405 and implementing regulations is entitled for the
period of the permissive temporary duty to housing and
cost-of~living allowances incident to his permanent duty as
for a member with dependents residing in nongovernmental
housing near his station. 45 Comp. Gen. 245 (1965).

Same - school in U.S.--An officer whose orders transferring
him from Hawaii to Virginia and providing for the concur-
rent travel of his dependents are amended to place the
officer on terminal temporary duty "Operation Bootstrap" at
the University of Southern California at no expense to the
Government, may be paid a station housing allowance and
cost-of-1living allowance for his dependents who continues
to reside in Hawaii incident to his temporary assi ment.
for the period of the permissive temporary duty, since the
officer remained assigned to his overseas station and was
expected to return to that station for change-of-station
processing after completing his assignment. 51 Comp. Gen.
691 (1972).

At home port of two crew submarines-~-Members without de-
pendents assigned to two-crew nuclear-powered submarines
who are receiving basic allowance for guarters and subsig-
tence while performing temporary additional duty for train-
ing and rehabilitation ashore at overseas home port of
submarine in excess of 15 days are entitled to the housing
and cost-of-living allowances authorized under 37 U.S.C.
4056 and the Joint Travel Regulations notwithstanding the
fact the submarine is the permanent station of the members
and housing and cost-of living allowances are payable only
at permanent station, since Congress did not intend to pre-
clude payment of such allowances to members actually ex-
periencing higher cost for housing and cost of living. 53
Comp. Gen. 535 (1974). See also 57 Comp. Gen. 178 (1977).

Same -~ While on shore due to injury--Member was on per-
manent duty on vessel home-ported at Pearl Harbor, Hawaii,
when he was injured and ordered to temporary duty for medi-
cal treatment at Pearl Harbor. Since those orders for
treatment did not effect a permanent change of station and
since the member contributed to reside in non-Government
guarters he is eligible for station housing and cost-of-
living allowances. B-=181893, September 16, 1975,
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- Dependents at other duty station

Member's transfer to CONUS--Coast Guard member's dependents .
remained in Hawalii, when the member was transferred on per-
manent change of station orders to Cleveland, Chio. ' The

member was not entitled to continued payment of station
allowances under 37 U.S.C. 405 (1976) in the absence of an
emercency preventing dependents from leaving the overseas

station since the dependents' residence in the overseas

area has no connection with the member's duty assignment,
B-196694, December 12, 1979.

Designated place overseas--A member who incident to a
permanent change of station to a restricted area overseas
to which his dependents are not authorized to accompany
him, elects to move his dependents from his old duty sta-
tion in the U.S. to a designated place in Alaska, Hawaii,
Puerto Rico, or any territory or possession of the U.S5. -
in fact to any place outside the U.S. - may not be paid
station allowances temporary lodging, housing, and cost-of-
living allowances - as the dependents move overseas would
be a persconal choice, separate and apart from the member's
overseas duty and while residing overseas would not be in a
military dependent status. 49 Comp. Gen. 548 (1970). See
also B-195570, May 15, 1980.

Consecutive overseas assignments--A Marine Corps member

with dependents was transferred from duty in continental

United States to restricted duty (dependents prohibted)

overseas, His orders stated the intention of the Com- )
mandant to reassign him to Hawaii after completion of his
restricted duty assignment. Member's dependents moved to
Hawaii concurrent with the member's restricted duty assign-
ment and the member now claims station allowances for
dependents under 37 U.S.C. 405 (1970). Since such move may
be viewed as having a connection with the member's duty
assignment, the Joint Travel Regulations may be amended to
authorize station allowances in such cases. However, this
member's claim may not be paid because current regulations
clearly prohibit it. 56 Comp. Gen. 525 (1977).

Station reclassified as restricted area--Where a member
lives with dependents in the vicinity of his duty station
outside the United States, and the duty station is reclas-
sified as a restricted area so as to require that depend-
ents be relocated to another designated place outside
United States, or in Hawali or Alaska, GAQC has no cobjection
to a proposed amendment to the Joint Travel Regulations to
provide for station housing and cost~of-living allowances
while dependents reside at the new designated place and the
member remains at the restricted duty station. B-193787,
February 5, 1979.

Member at remote Alaska post--A member who was assigned .
from CONUS to a remote and isolated post on Alaska and his
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dependents were authorized to travel in a military status
to another Alaskan location where dependent facilities
exist, and to which location the member made periodic
visits, does not make the member eligible to receive sta-
tion allowances, and the principle enunciated in 49 Comp,
Gen. 548 is for application, for the choice of an Alaskan
location for dependents in lieun of a residence in CONUS
does not change the member's "all others"™ tour of duty to
an "accompanied by dependents tour." 53 Comp. Gen., 339
(1973). )

Pending effective date of home port change--Members as-
signed to vessels having two rotating crews, whose depend-
ents arrive overseas between the date of the official
announcement of the change in home port of a vessel from
the United States to an overseas port and the effective
date of change, may not be paid station allowances for de-
pendents under 37 U,S.C. 405, which while authorizing trav-
el and temporary duty and permanent station allowances for
members on duty outside the United States, Hawaii, or

Al aska, considers dependents only for permanent station al-
lowance purposes, Although the vessel to which assigned is
the permanent post of duty of a member, his permanent sta-
tion for transportation of dependents and household effects
is the home yard or port of the vessel. Therefore, absent
designation of such a station outside the United States
within the contemplation of 37 U.S5.C. 405 for entitlement
to station allowances until a change of home port becomes
effective, the Joint Travel Regulations may not be amended
to authorize station allowances to members for dependents
arriving overseas prior to the effective date of a home
port change. 45 Conp. Gen. 689 (1966).

Dependents visiting in U.S.--When a member remains at his
permanent duty station outside the United States while one
or more of his dependents returns to the United States for
a visit, the cost-of-living allowance adjustment required
by the Joint Travel Regulations may be waived if the
absence is for 30 days or less. 37 U.S.C. 405, which au-
thorizes the consideration of the cost-of-living element in
prescribing the payment of a per diem, indicates no re-
quirement to adjust cost-of-living allowances during ab-
sence of a member's dependents for short periods; and the
waiver of the adjustment whould be in harmony with the reg-
ulations implementing the cost-of-living allowances
provided by section 221 of the Overseas Differential and
Allowances Act, 5 U.S.C. 5924, for civilian employees of
the Government. 50 Comp. Gen, 386 (1970).

Interim Housing Allowance (IHA)

The interim housing allowance which is authorized to mem-
bers of the uniformed services under the Joint Travel
Regulations and payable from the date the member procures
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non-Government family-type housing until the arrival of

the dependents is not regarded as a continuation of the
travel per diem, and the fact that the transfer of the mem-
ber is made under permissible orders which do not entitle
the member to travel and transportation expenses does not
bar entitlement to the IHA, and otherwise proper payments
of such allowance under permissive orders will not be ques-
tioned. 43 Comp, Gen. 584 (1964).

Temporary Lodging Allowance (TLA)

General restrictions

While enroute to permanent station-~-Under permanent
change-of-station orders, an Army sergeant traveled from
Germany to Fort Wainwright, Alaska, which was designated in
the orders as his new permanent duty station, 1In fact, his
assignment to Fort Wainwright was merely for the purpose of
undergoing processing at the personnel center there and
diversion to another Alaskan post for permanent duty.
During the personnel processing Fort Richardson, Alaska,
was designated as his new permanent duty station., He
claims temporary lodging allowances for the 2-day period he
resided in temporary quarters at Fort Wainwright, He is
not entitled to temporary lodging allowances since that
allowance is a permanent station allowance and Fort
Wainwright was actually not his permanent duty station.
However, he is entitled to per diem allowances for the
2-day period since he was in a travel status en route to
his genuine permanent duty station at Fort Rlchardson.
B-207624, October 19, 1982,

Temporary duty station not within limits of permanent
station~-The Joint Travel Regulations may be amended to
authorize temporary lodging allowances to members of the
uniformed services when incident to a permanent change of
station they perform temporary duty en route within the
limits of their new permanent duty station prior to
reporting to that station. This allowance may be paid at
the time the member reports to the temporary duty station,
If the temporary duty station is not within the limits of
the permanent station, temporary lodging allowances are not
authorized and in the absence of a more specific proposal
with respect to this situation the regulations should not
be amended to provide this entitlement. B-208740, January
31, 1983.

On day of arrival at permanent station--Reimbursement to a
member for hotel expenses incurred on day of arrival at an
overseas permanent station may not be authorized by
amendment to the Joint Travel Regulations to provide pay-
ment of a temporary lodging allowance of mileage, whichever
is greater. 47 Comp. Gen. 724 (1968). However while

3-40 (Change 1)



payment of mileage and TLA may not be made for the same

day, this does not preclude payment of travel per diem

reduced for quarters and TLA for the day of arrival at the

permanent station. B-130608-0.M., June 5, 1975. .

FSA and TLA for same period--Upon the termination of the
assignment of Government guarters at a permanent station
overseas due to the closing of a military installation, a
member in rec¢eipt of family separation allowance, type 1,
under 37 U,5,C, 427(a) may, in addition, for the period
prior to departure to his new station be paid a temporary
lodging allowance in 1l0-day increments under 37 U.S.C. 405,
the allowances not considered as a duplicate of each
other. 47 Comp. Gen. 788 (1968).
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Effect of permissive orders--Unlike housing and cost-of-
Iiving allowances which are based on average excess costs
normally experienced by members on permanent duty outside
the United States, the temporary lodging allowance is pay-
able as a substantially higher rate, being based on the
applicable per diem rate for the station involved and
varying with the number of persons concerned. Thus, in
substance, it is a continuation of the travel per diem, and
consequently a member not entitled to reimbursement for
travel and transportation expenses incident to a permanent

"change of station under permissive orders, was not entitled

to a temporary lodging allowance. However, such a member
is not precluded from claiming IHA, HOLA, and COLA, if
otherwise authorized. 43 Comp. Gen. 584 (1964).

Permanent change of station regquirement

Upon return for long TDY--Temporary lodging allowance may
be paid under current regulations on return to permanent
station of a member without dependents who must give up his
permanent housing while on temporary duty away from his
permanent station for extended periods. However, it may be
prudent to amend the regulations to specifically provide
guidelines for payments of TLA in this situation. TLA may
be authorized regardless of whether the member actually
loses entitlement to BAQ for the period of temporary duty,
by being assigned to field or sea duty provided it is clear
that the member relinquished his quarters. 59 Comp. Gen.
486 (1980). :

Alert notice--An Air  Force member whose dependents traveled
from an overseas post to the United States under early re-
turn of dependents orders rather than under permanent
change of station orders issued later is not entitled to
receive dependents' temporary lodging allowance for 10 days
prior to their departure. Temporary lodging allowance
prior to departure is authorized beginning upon receipt of
permanent change of station orders or an "official alert

"notice." General information that permanent change of sta-

tion orders would be. arriving imminently did not constitute
an official alert notice within the meaning of the Joint:
Travel Regulations. B-204516, April 5, 1982.

Pending effective date of home port change--When the de-
pendents of members of the Navy assigned to vessel duty
arrive in the vicinity of an overseas home port of the ves-
sel an occupy temporary lodgings prior to the effective
date of the change of the home port of the vessel from the
United States to the overseas home port, the conditions for
entitlement to the temporary lodging allowance, which is in
the nature of a permanent change of station emolument, has
not bheen met until the new home port of the vessel becomes
the member's permanent duty station on the effective date
of the orders and, therefore, the members are not entitled
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to the temporary lodging allowance prior to the effective
date of the change in the home port. 43 Comp. Gen. 505 .
(1964).

Two-crew submarine - prior to reporting aboard--A member

who incident to permanent change-of-station orders

assigning him to duty on board a ship, occupies hotel or
hotel~like accomodations with his family at the home port

or is temporarily assigned to the off-ship crew of a two-

crew nuclear-powered submarine, is not eligible to receive

the temporary lodging allowances prescribed by 37 U.S.C.

405 as a permanent station allowance to partially reimburse

a member for the more than normal expenses incurred upon

arrival at a permanent station outside the United States.
Therefore, as a member is not considered to be at a per-

manent duty station for the purposes of the temporary

lodging allowances until he reports aboard the vessel to

which assigned, the Joint Travel Regulations may not be

amended to authorize payment of the allowance toc a member

prior to reporting aboard ship. 48 Comp. Gen. 716 (1969).

Advance return of dependents--The. temporary lodging allow-
ance payable to a member of the uniformed services on the
basis he incurs more than normal expenses for the use of
hotel accommodations and public restaurants for a pres-
cribed period immedidtely preceding departure from an over-
seas station on permanent change of station may not be :
authorized incident to the advance return of a member's p
dependents under 37 U.S.C. 406 {(e) and (h), as the tem-
porary lodging allowance is a permanent station allowance
that may not be used to supplement the transportation al-
lowance prescribed by subsections 406 (e) and (h) for the
movement of dependents, baggage, and household effects in
unusual or emergency circumstances, or when the Secretary
concerned determines the movement is in the best interest
of the member, his dependents, or the United States without
regard to the issuance of change-of-station orders. 50
Comp. Gen. 83 (1970). See also B-204516, April 5, 1982.

Station reclassified to restricted--Where a member of the
uniformed services lives with his dependents in the vicin-
ity of his duty station is reclassified from nonrestricted
to restricted thereby requiring the dependents to be
relocated to a designated place outside the United States
or in Hawaii or Alaska, the Joint Travel Regulations may be
amended to provide the member a temporary lodging allow-
ances for his dependents at the new designated location.
To the extent this conflicts with 50 Comp. Gen. B3, that
decision will no longer be followed. 59 Comp. Gen. 353
(1280). '

titlement of an injured member, when prolonged hospitaliza-

Dependents accompany member on hospitalization--The en- .
tion of treatment is anticipated, to the transportation of
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dependents and household affects is no basis to authorize
payment of a temporary lodging allowance incident to the
evacuation of his dependents occasioned by his injured
status, unless the movement of the dependents and household
effects is in connection with an ordered permanent change
of station for the member. 49 Comp. Gen. 299 (1969).

After assignment on unaccompanied tour--A member authorized
station allowance for dependents, continuing to reside in
the vicinity of his 0ld overseas duty station when he was
reassigned to a restricted overseas duty station, may be
paid a temporary lodging allowance on account of his de-
pendents who occupied hotel accomodations after vacating
permanent living accommodations and shipment of their
household effects incident to the member's transfer to the
United States, even though he was not at his old overseas
station when the transfer orders were received. 43 Comp.
Gen. 525 (1964).

Government quarters available

Temporary quarters available but not used--An officer
transferred to an overseas duty station who, notwithstand-
ing the availability of Government quarters considered.
adequate for temporary occupancy, chooses to stay at a
hotel until permanent quarters are assigned to him is not
entitled to payment of a temporary lodging allowance for.
the period that he occupies hotel accommodations on the
basis that the quarters offered were declared inadequate
for permanent occupancy unless voluntarily accepted, and
the member having declined to utilize the quarters made
available to him, considered adequate for temporary occu-
pancy, is unable to support entitlement to the temporary.
ledging allowance prescribed by the Joint Travel Regul a-
tions for members who when not furnished Government .
gquarters secure temporary lodgings and occupy hotel or
hotel-1like accommodations, 44 Comp. Gen, 515 (1965).

Visiting officer's quarters-~Member who occupied visiting
officer's quarters (VOQ) during July 14-August 25, 1970,
incident to permanent change of station, is not entitled to
temporary lodging allowance (TLA) since at that time the
VOQ was considered a Government appropriated fund activity,
the occupancy of which under then applicable regulations
precluded TLA. Fact that VOQ was changed to a nonappropri-
ated fund activity effective November 1, 1970, in which
case partial TLA is authorized, would not provide retro-
active entitlement for prior periods since real changes in
accounting and operations of VOQ were required and made
when change in status of VOQ occurred. B-184846, March 1,
1976. ‘
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Commander's determination necessary

Need for occupancy of hotel quarters—--Where there was
nothing to show the overseas commander had made a determin-
ation that temporary lodgings were necessary incident to a
member's permanent change of station in Italy, and there
was uncertainty as to the effective date of the permanent
change of station orders and the proximity of the old duty
station to the new duty station, TLA was not payable. 45
Comp. Gen. 510 (1966). See also B-186784, November 24,
1981, B-211573, June 7, 1983,

Decision to discontinue allowance--A member who was paid
temporary lodging allowance for 36 days of the initial
60-day period after arrival of his dependents in Taiwan but
was denied this allowance for the remaining 24 days of the
initial 60-day period by the overseas commander on the
basis that the member's actual expenses for the 60-day per-
iod did not exceed the amount of the allowance plus his
basic allowance for subsistence and basic allowance for
quarters for the 36-~day period, is entitled to payment for
the remaining 24 days since the regulations do not author-
ize those grounds as a basis for disallowing TLA during the
initial 60~day period. B-179655, September 27, 1974,

Failure to keep commander advised--Under regulations di-
recting the overseas commander to advise a member upon
arrival of the member's responsibility to aggressively seek
permanent quarters and to report his progress in obtaining
permanent housing at least every 10 days, member who failed
to submit such periodic reports after being advised of his
responsibilities was not entitled to TLA beyond the initial
10¢-day period following his arrival at the overseas sta-
tion. B-184746, August 16, 1976.

Extension of eligibility

Failure to request extension--Member who continued to
reside in a German hotel following the expiration of the
period of his TLA entitlement, was not entitled to addi-
tional TLA in the absence of determination by overseas
commander that additional TLA was necessary, notwithstand-
ing the member's contentions that he could not request an
extension due to a unit reorganization. B-185784, February
14, 1977, and November 24, 1981.

Retroactive effect--The authority in the Joint Travel Regu-
lations to extend by special determination the 60-day
period of entitlement to a temporary lodging allowance pro-
vided for the more than normal expenses that occur incident
to an overseas assignment requiring change of residence may
not be amended to provide for a time extension after the
expiration of 60 days, the rights of the Government and
members having vested, any special determination to extend
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the period of entitlement operating retroactively would be

- without effect, and neither would a retroactive determina-

tion operate to commence a further and separate period of
entitlement. 46 Comp. Gen. 214 (1966).

Commander's duty to determine--Member's claim for addi-
tional TLA incident to .a permanent change of station to an
overseas assignment at RAF St. Mawgan, England, where it is
stated that his request for additional TLA was denied by
his overseas commander, is not authorized, since under 37
U.S.C. 405 and the Joint Travel Regulations, such overseas
commander has sole authority to determine whether member
has or will incur undue financial hardship for purposes of
this allowance. B-184460, February 25, 1976.

Consideration of actual costs--When a member requests ex-
tension of temporary lodging allowance beyond the initial
60-day period after arrival of his dependents in Taiwan and
he can show that undue financial hardship will result dur-

" ing only a portion of the requested period of extension,

then the overseas commander properly disallowed the mem-
ber's request for the full period because it is the com-
mander's responsibility to consider the member's income
(combined TLA, BAQ, and BAS) and expenses (hotel and public
restaurants), during the requested period. B-179655, Sep-
tember 27, 1974. : _ :

Same - evidence of hardship--When a member requests exten-
sion of temporary lodging allowance beyond the initial
10-day period incident to his departure from his permanent
station outside the United States incident to a permanent
change of station where it can be shown that undue finan-
cial hardship will occur only during a portion of the
requested period of extension, payment of the allowance
based on the showing of hardship was authorized since it is
the commander's responsibility to consider them member's
income (combined TLA, BAQ, and BAS) and expenses (hotel and
public restaurants) during the requested period and he has
the sole authority to disallow requests for periods when
the member could not show undue financial hardship.
B-179655, September 27, 1974.

Delay in departure due to misconduct--The additional tem-
porary 1®ddging allowance provided by the Joint Travel Regu-

lations, when the departure of a member with dependents

from an overseas duty station is delayed beyond the 10-day
period of entitlement through no fault of the member or his
dependents, should not have been paid to a member whose
departure was delayed awaiting court-martial proceedings,
since the charges of misconduct against the member es-
tablished prima facie that he was not without fault for the
delay. Therefore, there was no entitlement to the allowance
for the period during which charges were pending, and the
member would be eligible to receive the allowance only if
exonerated from blame. However, having been found
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A,

guilty - and it is immaterial if charges were made in a
civil action or under the Uniform Code of Military Justice
- the erroneous allowance payments would be for recoupment
but for the fact that the administrative regulations were
not clear. 50 Comp. Gen. 537 (1971).

Delay in departure for personal reasons--Payment of a
10-day temporary lodging allowance for dependents on depar-
ture from overseas permanent duty station incident to per- -
manent change of station orders is not authorized where
dependents did not leave within 60 days after the effective
date of his PCS orders as required by Volume 1, Paragraph
M4303~2e(1) of the Joint Travel Regulations. B-186752,
February 28, 1977; B-193901, April 24, 1979.

OTHER ALILOWANCES

Recruiting Expense Allowance

Added cost of automobile insurance

Although under 37 U.S.C. 428 and the implementing regula-
tions a member whose primary assignment is to perform
recruiting duty may be reimbursed for actual and necessary
expenses incurred in connection with the performance of
those duties, a recruiter is not entitled to reimbursement
by the Government for the increased cost of extended in-
surance coverage incurred in connection with the use of
privately owned automobile in the performance of duties,
since the cost of automobile insurance, like the cost of
fuel, oil, repairs, and depreciation, is one of the ex- .
penses of operating an automobile which expense is reim-
bursed to the member through the separate milage allow-
ance. 54 Comp. Gen. 620 (1975).

Luncheons for groups of school officials

Provisions of 37 U.S.C. 428 and the Joint Travel Regula-
tions authorize reimbursement of out of pocket expenses--
including occasional meals--incurred in performance of
official duties by recruiting officers from appropriations
available to Marine Corps, do not appear to contemplate
luncheon expenses incident to preplanned presentation to
eleven public school officials who may assist recruiters.
While we will not object to payment of subject voucher,
similar expenses should not be incurred unless the regula-
tions are revised to authorize them. B-162642, BAugust 9,
1976. '

Lodging Cost Under 10 U.S.C. 7572

Generally

A Navy officer, without dependents, not entitled to basic
allowance for quarters obtained quarters in the private

3-46




sector when quarters obtained quarters in the private sector
when quarters abcard the ship to which he was assigned be-
came uninhabitable because of repairs. Government quarters
at a local Navy base were available although they had been
declared "substandard - incapable of being made adequate,”
The officer is not entitled to reimbursement for obtaining
quarters under 10 U,.5.C. 7572(b) (1976) since there was no
certification that Government quarters were not available,
B~196628, December 19, 1979. See also 48 Comp. Gen. 480
(1969); 59 Comp. Gen, 708 (1980). :

Heat and Light Allowance Under 10 U.S.C. 4593

Generéllg

Member in Government housing for which he pays rent and
utilities while assianed to Panama Canal Government may not
be reimbursed for electric costs in excess of his basic
allowance for quarters under 10 U.S.C. 4593, Basic allow-
ance. for quarters payment includes not only an amount for
rent but also an amount for utilities. B-194847, June 19,
1981. ' :

Variable Housing Allowance

Confinement at correctional facility

A Marine Corps member received a general court-martial sen-
tence which included confinement at hard labor for 5 years,
and forfeiture of pay, but he was entitled to continue re-
ceiving basic allowance for quarters at the with-dependents
rate. He was subsequently transferred from his duty station
at Camp Lejeune, North Carolina, to the Correctional Facil-
ity at Camp Pendleton, California, for confinement. He is
not entitled to receive a variable housing allowance based
on his transfer to the Correctional Facility because he was
assigned there for confinement not "for duty" as required by
statute. B-214731, September 4, 1984,

Complement to overseas station housingﬁallowanée

The variable housing allowance authorized for service mem-
bers assigned to duty in high housing cost areas within the
United States (other than Alaska or Hawaii) is a conus sta-
tion allowance designed to complement the overseas housing
allowance, and is payable to a member incident to his par-
ticular duty assignment rather than by virtue of his member-
ship in the uniformed services; hence it may not properly be
included in the lump-sum leave settlement of a member en-
titled to payment for unused accrued leave computed on the
basis of his "basic pay and allowances" upon his separation
from active duty. 37 U.S.C. 501(b), as amended by Public
Law 94-361, July 14, 1976; 37 U.S8.C. 403, as amended by
Public law 96-343, September 8, 1980. B-201117, February
18, 1981,
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Use of temporary ledging

A member of the uniformed services may not occupy temporary
lodging facilities, built and maintained with appropriated
funds, in excess of 30 days at his permanent duty station
incident to a permanent change of station, without a loss of
pasic allowance for quarters and variable housing allowance
since applicable regqulations prohibit it. However, the ser-
vices may amend the regulations to authorize payment for
periods in excess of 30 days in certain deserving cases,
B-208762, April 14, 1983.

On Account of Adopted Child

An Army officer claims basic allowance for quarters and var-
iable housing allowance at the with-dependents rates on
account of her adopted son during the probationary pre-
adoption period (prior to the court's entry of a final adop-
tion order), as the child resided in her household during
that time. She is not entitled to the allowances claimed
because under the controlling state (Alabama) adoption stat-
utes, a legal adoption had not been effected during that
period. B-214017, February 23, 1984,

allowances Not Included

In addition to the allowances discussed above, the statutes
authorize payment of a variety of other allowances designed
to reimburse personnel for expenses incurred in participa-
ting in certain activities or in fulfilling the responsibil-
ities of specified positions. Included are special provi-
sions for members participating in international sports (37
U.S5.C. 419), and band concert tours (37 U.S.C. 425); allow-
ances for band leaders (37 U.S.C. 207, 424), contract
surgeons (37 U.S.C. 421}, and certain high ranking officers
(37 U.S.C. 414). Another statute (5 U.S.C. 5943) authorizes
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a foreign currency depreciation allowance, the purpose of
which is to meet losses sustained by members while serving

. in a foreign country due to the appreciation of foreign

L currency in its relation to the American dollar. Further,
a temporary lodgaing expense allowance was established by
Public Law 97-60, Oct:. 14, 1981 (37 U.8.C, 404a) for
certain members making a PCS move to a duty station in the
United States. No Comptroller General decisions on these
allowances were found that were appropriate for inclusion
at the time this manual was prepared.

VIII. STATUS OF MEMBER AS AFFECTING ENTITLEMENT

A, National Guard and Reserve Members

Basic allowances for subsistence and quarters
(BAS and BAQ)

Active duty for training-~A member who away from home to
perform active duty training at an installation where Gov-
ernment quarters and messing facilities are not available,
in addition to entitlement to the travel and transportation
allowances provided by 37 U.5.C. 404{aj){2) and (3}, may be
credited under the authority of 37 U.S.C. 404(a)(4) with
BAQ and per diem without reduction, the restriction in 37
U.S.C. 403 to the payment of a -quarters allowance when a
member is not entitled to basic pay having no application
. to a section 404(a){4) entitlement, and the Joint Travel

Requlations not requiring an reduction in per diem while a
reservist is entitled to guarters allowance. However, BAS
prescribed by 37 U.S8.C. 402(b} is not payable to an en-
listed man receiving per diem and therefore subsisted at
Government expense, 48 Comp. Gen. 301 (1968).

Active duty of less than 20 weeks--The training station to
which a Reserve member without dependents is ordered to
active duty for less than 20 weeks in a temporary duty
status is his permanent station and the member performlnq
his basic assignment at his permanent duty station is en-
titled to BAQ prescribed by 37 U.S.C. 403 while at the
training station and the definition in the Joint Travel
Regulations that a home or place from which a member of a
Reserve component is ordered to active duty for training is
his permanent duty station is not for application. 48
Comp. Gen. 490 (1969),

BAQ dependency certificates--Recertification of dependency
certificates for entitlement to BAQ by members of the Army
Reserves may be accomplished by the use of computer-gen-
erated listing. Further, such recertification may be made
for a period exceeding 1 year where annual training cannot
be programmed within 12 months of the prior training peri-
. od. 51 Comp. Gen. 231 (1971), modified. 59 Comp. Gen. 39

{(1979).
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Reservist receiving disability compensation--When a Reserve
member 18 receiving disability compensation by reason of
prior military service is ordered, pursuant to 10 U.S.C.
683(a), to perform training or other duty without pay, he
is entitled to the transportation, and quarters and subsis-
tence benefits prescribed by 37 U.S.C. 1002(b) in addition
to his disability retirement, the requirement of 10 U.S5.C.
684(a) that members elect either the payments incident to
earlier military duty, or the pay and allowances authorized
by law - "compensatiocon" that includes travel or other ex-
penses, and subsistence and quarters - for current active
duty, not being for application. The allowances for travel
to and from a training station, and the subsistence and
gquarters benefits authorized under 37 U.S.C, 1002(b}) for
reservists ordered to duty without pay at rates fixed by
the Secretary concerned, which may or may not be the same
rate that is provided by law, not constituting either pay -
or allowances, and as they are not "compensation" within
the meaning of 10 U.S.C. 684(a), the reservist is entitled
to both disability retirement and 37 U.S.C. 1002(b) allow-
ances. 44 Comp. Gen. 613 (1965).

Commutation rate for members serving without pay--The com-
mutation rate provided in 37 U.S.C., 1002(b) in lieu of
quarters and subsistence to members of the National Guard,
or other Reservist who consent to additional training or
duty without pay has reference to the cost to the Govern-—
ment of furnishing subsistence and guarters in kind, not to
the actual expense a member incurs in providing himself
with subsistence and quarters, and the established aggre-
gate daily commutation rate exceeding the maximum commuted
rates prescribed by 37 U.S.C. 402 and 403 for members per-
forming training duty in a full pay status, may neither be
increased, nor may an increase on a non-Government cost
basis, tantamount to payment of an unauthorized per diem at
a duty station, be prescribed. 46 Comp. Gen. 312 (1966). .

Uniform allowances

Entry as Reserve after release from Regular status--The
entrance on active duty as a non-Regular officer less than
2 years after release from active duty as a Regular officer
or enlisted man, or as an enlisted member of a Reserve com-
ponent, does not deny the officer the extended active duty
uniform allowance of $100 that is in addition to the ini-~
tial uniform allowance, the 2-year restriction in 37

U.S.C. 416{b)(2) barring payment when a tour of duty com-
mences within 2 years after completing a period of active
duty of more than 90 days' duration having reference to
active duty ordered in a non-Regular officer status for
more than 90 days. 43 Comp. Gen. 265 (1963).




Family separation allowance (FSA)

Active duty of less than 30 days--Although members of
Reserve components who are called to active duty for train-
ing for less than 1 year, or to active duty for other than
training station regarded as coming within the term “per-
manent station" in the FSA, Type 11, provisions in 37
U.5.C. 427(b)(1) for entitlement to payments when their
dependents are precluded from moving to the permanent sta-
tion at Government expense. Reserve members who -are
ordered to active duty for training, or to active duty for
other than training, for periods which do not exceed 30
days are not regarded as being separated from their depend-
ents for an extended period of time and, therefore, are not
entitled to allowances under 37 U.8.C. 427(b)(1l}. 43

Comp. GCen. 650 (1964).

Duty aboard ship for more than 30 days--Although the term
"duty" in 37 U.S8.C. 427(b) (2}, which authorizes FSA pay-
ments for members on duty on board a ship away from the
home port of the ship for a continuous period of more than
30 days, is not defined; the definition of "active duty" in
37 U.8.C. 101(18) as including full-time training duty and
annual training duty may be used for FSA, Type II, purposes
and, therefore, reservists called to active duty or active-
duty- for training on board a ship away from its home port
for more than 30 days are entitled to FSA Type II. 43
Comp. Gen. 650 (1964).

30 day TDY during 45 day tour--While a reservist who is
ordered to active duty for training for a period of 45 days
away from the Reserve unit to which he is attached for
drill purposes may not be regarded as having an active duty
station other than the station to which he is ordered for
training duty to be considered as on temporary duty away
from his permanent station for FSA, Type II, authorized
under clause (3) of 37 U.S8.C. 427(b), he may, because the
assignment is in excess of 30 days, have the training sta-
tion regarded as his permanent station for FSA, Type II,
entitlement under clause (1) of section 427(b). 43 Comp.
Gen. 650 (1964). '

FSA, Type I - duty outside U.S.--The restrictions or limi-—
tations on the length of permanent duty assignments for
reservists FSA, Type I, need not be applied to the bene-
ficial FSA, Type 1, provisions in 37 U.S.C. 427(a), for
permanent duty outside the United States or Alaska, and,
therefore, reservists who are called to active duty for
training or other active duty outside of the United States
or in Alaska for periods in excess of 30 days and who do
not have any other station that can be regarded as their
permanent duty station may be regarded as serving on a per-
manent duty for entitlement té FSA, Type I, payments under
37 U.S.C. 427(a). 43 Comp. Gen. 650 (1964).




Overseas station allowances

TLA while on training in Europe--Officers of State Army
National Guard who performed annual field training in
Europe within the authority of 32 U.8.C. 502(a)(2) and 503
during a periocd Government quarters were not available and
living accommodations had to be obtained at their own ex-
pense in nearby hotels, are not entitled to the temporary
lodging allowances provided under 37 U.S.C. 405, the Joint
Travel Regulations contemplating entitlement to the allow-
ance only when members are permanently assigned to duty at
a station outside the United States for performance of duty
of an indefinite or extended period rather than a period of
short duration, such as the duty performed by the officers;
however, the Joint Travel Regulations may be amended to
authorize payment of a temporary lodging allowance for
future short periods of training outside the United States
or in Hawaii or Alaska. 45 Comp. Gen. 794 (1966).

COLA while on Reserve duty in Alaska--The cost-of-living
allowance authorized by the Joint Travel Requlations for
the purpose of defraying the average excess cost experi-
enced by members on permanent duty outside CONUS is not
payable to an Air Force Reserve officer ordered from his
home in the United States to active duty training in Alaska
for a 44-day period, and the fact that a member ordered to

‘active-duty training of short duration is entitled to cer-

tain allowances which are paid incident to a permanent duty
assignment does not make a short duration assignment for
active-duty training permanent in nature. 45 Comp. Gen.
798 (1966). )

HOLA and COLA for Alaska reservists--In view of the broad
authority contained in 37 U.S.C. 405, Volume 1, Joint Trav-
el Regqulations, may be amended to authorize payment of
station allowances at with or without dependent rates as
appropriate to members of Reserve components who perform
active duty for less than 20 weeks outside the United
States or in Hawaii or Alaska and who reside permanently in
those areas with their families (if any). 55 Comp. Gen.
135 (1975),

Husband and Wife Both Members

Basic allowance for quarters (BAQ) - No children involved

Sham marriages--Two service members married each other for
the admitted purpose of being allowed to live off base and
being paid BAQ under a service policy which authorizes such
a procedure to encourade the maintenance of the family unit
when Government family-type quarters are not available, 1In
such a case the members should be assigned single-type gov-
ernment quarters, if available, which would discontinue BAQ
payments since there is no family unit to maintain.
B-195670, December 14, 1979,
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Effect of Frontiero v. Richardson, 411 U.S., 677 (1973)——
Although the Frontiero decision has no effect on the
dependency status of service members married to each other
as prescribed by 37 U,.5.C. 420, since a member may not be
paid an increased allowance on account of a dependent for
any period during which the dependent is entitled to basic
pay, the differential treatment accorded male and female
members in assigning quarters requires amendment of Depart-
ment of Defense Directive to prescribe entitlement to both
male and female members to BAQ at the without dependent
rate when adeguate public quarters for dependents are not
available, notwithstanding the availability of adequate
single quarters to reflect that neither husband nor wife
occupying Government quarters for any reason who has only
the other spouse to consider as a dependent is entitled to
BAQ in view of 37 U.S.C. 402; and to provide that when hus-
band and wife are precluded by distance from living to-
gether and are not assigned Government guarters, each is
entitled to BAQ as prescribed for members without depend-
ents., 53 Comp. Gen, 148 (1973).

Qne member on excess leave--An Army captain, whose wife is
authorized excess leave without pay and allowances for the
period between being commissioned and reporting to her new
duty station, during which time she is neither furnished
nor occupies guarters in kind, may be paid an increased
guarters allowance under 37 U.S5.C. 403 on behalf of his
wife for the period she was in excess leave status, The
limitation in 37 U.S5.C. 420 that a member may not be paid
increased allowances on account of a dependent for any
period during which that dependent is entitled to basic pay
does not bar BAQ at the with dependent rate, since the wife
was not receiving basic pay and her active duty status in
itself is not determinative of the husband's entitlement.
47 Comp. Gen. 467 (1968).

gne member in prison--Military member claims basic
allowance for gquarters at the with-dependent rate on
account of her husband, a military member who is not
gntitiled to pay and allowances due to his being in
confinement under a 15-~year prison sentence, The quarters
allowance at the with-dependent rate is not authorized.

The member may no longer be considered to have a dependent
for quarters allowance purposes since the dependent will be
absent for an extended period of time and the member is for
all practical purposes absolved of the responsibility of
providing quarters for her husband for the duration of his
confinement. B-209744, February 1, 1983.

Members occupying inadequate Government quarters--A husband
and wife, members of the uniformed services in pay grades
E-5 and E-4, respectively, each member in receipt of a
"basic allowance for guarters while accupying private quar-
ters, when assigned inadequate Government guarters on a
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rental basis may continue under 42 U.S.C. 1594j(a) to re-
ceive the allowance as members without dependents. How-
ever, their combined allowances exceeding the allowance
received by the usual military family - one member only in
the service ~ occupying inadequate quarters, the reduction
provided by section 1594j(a) when a rental rate exceeds 75
per centum of the quarters allowance may not be applied on
the basis of the husband's allowance alone. The manner or
from whom the rental charges are collected is immaterial
under the landlord and tenant relationship. 48 Comp. Gen.
68 (1968).
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Members occupying transient quarters while awaiting
adeguate family - type housing--Service members married to
each other, while awalting adequate family-type housing,

- for 17-day period resided in transient housing at their
duty station for which they paid nominal serxrvice charge.
Although members who occupy transient guarters for a
nominal service charge are considered to be in assigned
rent-free and adeguate Government gquarters, the members are
both entitled to receive BAQ at the "without dependent”
rate for 7 days under the authority of Executive Order No,
Part 1V, Section 403(a), June 22, 1964, as amended.
B~198081, February 26, 1981.

Effect of sea duty for one spouse--Husband and wife who are
both members of the uniformed services, have no dependents
other than each other, and do not live in Government quar-
ters, are both entitled to BAQ at the without dependent
rate appropriate for their grades. However, when the hus-
band goes on sea duty, his entitlement to BAQ ceases, and
the wife does not thereby become entitled to BAQ at the
increased with dependent BAQ rate. B-178979, October 23,
1974. See also 57 Comp. Gen. 194 (1977).

BAaQ-Members' children - No children of a prior marriage
involved

Child-whose dependent--When two service members marry,
neither may claim the other as a "dependent" for military
allowance purposes, but -if they have a child, that child
becomes their joint "dependent” for purposes of establish-
ing entitlement tc allowance payments. Although both
parents may not claim their child as a dependent for the
same allowance payment where dual payments would result, it
is permissible for one parent to claim the child as a de-
pendent for the purpose of BAQ and for the other parent to
¢laim the child for other allowances. 60 Comp. Gen..154
(1981}.

Effect of members' separation--A member of the uniformed
services who is separated from his or her spouse, who is
also a member, and who has legal custody of one or more of
their children on whose behalf the spouse contributes no
support, is entitled to a basic allowance for guarters at
the with-dependent rate, regardless of the spouse's
entitlement, provided that the dependents on account of
whom the increased allowance is paid do not reside in
Government quarters., 62 Comp. Gen. 315 (1983},

Effect of separation agreement--A properly executed
separation agreement generally is legally sufficient as a
statement of the parties' marital separation and resulting
legal obligations, for the purpose of determining
entitlement to a basic allowance for guarters, even though
the agreement was not issued or sanctioned by a court.
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However, a member's entitlement to basic allowance for
guarters based on child support obligations created by a
separation agreement should be reassessed following court
action since the court is not bound by the agreement in
awarding custody. 62 Comp. Gen. 315 (1983),

After divorce-in general--Where two Air Force members
married to each other with one child are divorced, the male
member paying child support and the female member having
custody of the child, the child is the dependent of both
members under 37 U.S5.C. 401; however, since only one member
may receive BAQ at the with dependent rate, However, if
the member receiving the increased BAQ does not claim the
dependent child, the female member who has custody of the
child may claim BAQ at the with dependent rate. 60 Comp.
Gen., 399 (1981). See also 58 Comp. Gen. 100 (1978); 52
Comp. Gen. 602 (1973); and B-189973, February 8, 1979,

Same-more than 1 child-effect of court order--Where two
married Air Force members with common dependents
subsequently divorce, only one member may receive basic
allowance for guarters based on the children as dependents,
unless the class of common dependents is divided by
separation agreement or court order. The member paying
child support, which is stated to be on behalf of one child
but is sufficient to qualify for entitlement under the
applicable regulation, is entitled to the basic allowance
for quarters at the with dependents rate while the member
having custody of the children receives the allowance at
the without dependents rate. 62 Comp, Gen. 350 (1983}.

BAQ-Children of a prior marriage involved

Members reside in separate quarters-each has child prior to
marriage-~Both of two uniformed service members, who are
married to each other, and had dependent children in theilr
own right prior to their marriage, may be paid an increased
basic allowance for quarters on account of their respective
dependents, when the spouses do not reside together as a
family unit because of their duty assignments. Whether the
dependents reside with one, both, or neither of them would
not affect their entitlement, provided that each member
individually supports his or her dependent and is not
assigned to Government family guarters. 62 Comp. Gen, 666
{1983).

Members reside together-each has child of prior
marriage--when two uniformed service members who are
married to each other and who had dependent children in
their own right prior to their marriage, are assigned to
the same or adjacent bases, are not assigned Government
guarters, and live together as a family unit, only one
member may receive a quarters allowance at the increased
"with-dependents" rate., Only one set of family quarters is
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required and all the dependent children belong to the same
class of dependents upon which the increased allowance is
based whether the children live with the members or not.
To the extent that 60 Comp,., Gen. 399 (1981) may be
understood to contradict this holding, it is hereby
modified. 62 Comp. Gen. 666 (1983).

Child of prior marriage determined to be a "dependent"
after member's remarriage--wWwhen a uniformed service
member's child meets the gualifications for becoming the
member's dependent following the member's marriage to
another member who is not the child's natural parent and
the members have other dependent children, the child joins
the class of dependent children upon which the member-
parent's increased basic allowance for quarters entitlement
is determined. 62 Comp. Gen. 666 (1983).

Status of child of current marriage-members reside
together--Female service member married to and residing
with male member who receives BAQ at the with dependent
rate on account of children of a previous marriage is not
entitled to BAQ at the with dependent rate for a child of
the present marriage since, although this child is not
claimed as a dependent by the other member, the child must
be considered a dependent of the spouse who is receiving
BAQ at the with dependent rate by virtue of other
dependents and may not provide a basis for allowing both
spouses to receive BAQ at the with dependent rate, 54
Comp, Gen, 665 (1975}.

Same-members reside separately--A military member married
to a military member occuples Government quarters with
their dependent child. Upon a permanent change of station
of the male member, the female member remains in Government
guarters with the dependent child. Male member is not
provided Government quarters at new station and claims BAQ
at the with-dependent rate since he is paying child support
to a former non-military spouse not residing in Government
quarters with dependent children. The male member is
entitled to BAQ at the with-~dependent rate since his BAQ
entitlement is determined independent of his military
spouse where they do not reside in the same household., 59
Comp. Gen. 681 (1980).
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"partial BAQ" under 37 U.S.C. 1009(d)

Generally--A member of a uniformed service married to
another member, who has no dependents other than his or. her
spouse, is entitled to "partial BAQ" under 37 U.S.C.
1009(d) when assigned to single~type Government gquarters.
However, such a member assigned to family quarters is not
entitled to partial BAQ. 56 Comp. Gen. 894 (1977).

Effect of sea duty for one spouse--A member assigned to sea
duty who occupies Government family-type quarters assigned
to his spouse when the vessel is in port is assigned to
quarters on the vessel and is considered a member without
dependents by virtue of 37 U.S.C. 420 (1970). Therefore he
is not entitled to partial BAQ authorized by 37 U.S.C.
1009(4). 57 Comp. Gen. 194 (1977).

Family separation allowance (FSA)

Member with no dependents other than member spouse--A mem-
ber with no dependents, as his wife, his only dependent, is
also a member of the service on active duty is not entitled
to the family separation allowance (FSA-II) provided by 37
U.S.C. 427(b) because, notwithstanding the elimination from
the section pursuant to Public Law 91-533 of the gqualifying
language for entitlement to FSA-II of the phrase "who is
entitled to a basic allowance for guarters," the prohibi-
tion in 37 U.S,C. 420 against increasing a member's allow-
ance on account of a dependent entitled to basic pay under
37 U.8.C. 204 precludes payment of the FSA-II. 51 Comp.
Gen. 116 (1971).

Same-1 member returns to CONUS for discharge--Where spouses
without dependents are both members of the uniformed
services and are assigned to the same overseas permanent
duty station immediately before one member chooses to
return to the United States for separation from active
duty, the continued separation between the member and the
released spouse is not an enforced separation, but a matter
of personal choice. Therefore, a Family Separation
Allowance, under 37 U.S.C. § 427, may not be paid.
B-199233, December 27, 1983,

Member with child and member spouse-unaccompanied overseas
tour--Marine Corps member separated from her child and
husband while serving an unaccompanied tour of duty
overseas may properly be regarded as a "member with

" dependents" under 37 U.S.C. 427(b)(1) and is entitled to a
Family Separation Allowance, Type II-R, notwithstanding
that her husband is also a Marine and is drawing a Basic
Allowance for Quarters at the "with dependent" rate on
behalf of the child, since their child is their joint
dependent and since payment of the two allowances--each for
a separate purpose--would not improperly result in dual
payments of the same allowance for the same dependent. 60
Comp. Gen, 154 (1981).
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Same-PCS with dependent travel authorized--Where spouses
with a dependent child are both members of the uniformed
services, and one member is given a permanent change of
station with dependent travel authorized, the Military Pay
and Allowances Entitlements Manual may not be interpreted
or amended to authorize payment of the Family Separation
Allowance to either member. Whether the child travels to
the reassigned member's new station or remains at the old
station is a matter of personal choice and not a forced
separation as when a member is assigned to a restricted
station. B-199233, December 27, 1983.

Same-when dependent travel could have been authorized--An
Army member claims entitlement to Family Separation
Allowances, type I and type II, on the basis that he was
separated from his minor child due to orders assigning him
to his new permanent duty station in Germany to which his
dependent was not authorized concurrent transportation,

The member seeks to establish dependency as of the date he
arrived at his new duty station when apparently the child
previously had been considered the dependent of his wife,
also a member of the Army. The member's orders show that a
dependent's concurrent travel may well have been authorized
had the member clarified the dependency and pursued travel
authorization and, as a matter of fact, a few months later
the dependent traveled with the member's wife to Germany
upon her assignment there, In these circumstances, the
separation between the member and his dependent may not be
considered as enforced so as to authorize payment of the
Family Separation Allowances. B-201887, April 21, 1981.

Dislocation allowance (DLA)

Both spouses transferred--Where female and male service
members are married and reside in the same household and
incident to a change of permanent station for each member
the "household is moved and the members continue to reside
in the same household only one dislocation allowance may be
paid for such movement, and since the male member already
has received such allowance the female member's claim must
be denied. However, upon repayment of DLA previously re-
ceived by male (junior) member, DLA may be paid to the fe-
male (Senior) member. 54 Com. Gen. 665 (1975).

Same — separate guarters at old station--Husband and wife,
both Navy members, are each entitled to a dislocation al-
lowance (DLA) (without dependents rate)} upon permanent
changes of station where at the old station the husband was
assigned to qguarters aboard a ship homeported at Pearl
Harbor and the wife occupied guarters on land near Pearl
Harbor, her duty station, and both were transferred to Long
Beach, California, where they occupied non-Government quar-
ters together. Although the husband stayed with his wife
in her guarters when he was not required on board ship at
the old duty station, the move involved transfer from a

3-55 (Change 1)



station where the members were assigned separate quarters
and thus was not a move of a single household to preclude
payment of two DLA's. B-191742, August 1, 1978,

One spouse separated--A member under permanent change-of-
station orders traveled concurrently with his wife, who was
traveling under separation order. He is not entitled to
dependent transportation allowance on account of his wife
as his dependent since she was paild travel and transporta-
tion expenses to her home of record in connection with her
separation from active service 1in the Air Force. However,
he may be paid a dislocation allowance at the with-depen-
dent rate on account of his wife since she is considered
his dependent on the effective date of his transfer, 63
Comp. Gen. 55 {1983).

Child dependent--An Army member's claim for travel expenses
and a dislocation allowance for his wife's and child's
travel to his new permanent duty station may not be al-
lowed. Although such travel was mistakenly provided for in
the member's orders, on the effective date of his orders
{the date he was required to begin travel to his new duty
station) his wife was on active duty in the Army and she
was claiming their child as a dependent. Since a member
may not claim a spouse, who is also a member entitled to
basic pay, as a dependent, the member had no dependents for
transportation or dislocation allowance purposes.

B-202313, October 9, 1981.

After divorce ~ custody of child--Two members were husband
and wife and had a child by that marriage but are divorced
at the time of entitlement to a dislocation allowance inci-
dent to a transfer., The female member has custody of the
child although the male member pays child support. Regard-
less of basic allowance for quarters entitlements the fe-
male member is entitled to dislocation allowance at the
"with dependent" rate since under regulations applicable to
that allowance she does have a dependent. B-183176,
November 18, 1975.

C. Members in Missing-In-Action or Prisoner-Of-War Status

Continuation of allowances

When a member enters a status covered by the Missing Per-
sons Act, permanent items of pay and allowances, except
temporary allowances, may continue to be credited to his
account provided no change occurs in conditions of entitle-
ment, section 2 of the act authorizing the same basic, spe-
¢ial and incentive pay, basic allowances for subsistence
and quarters, and station per diem allowances, not to ex-
ceed 90 days, for a period of absence that a member was en-
titled to at the beginning of his absence, and the family
separation allowance authorized by 37 U.S.C.427(a), falling
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within the purview of section 2 of the Missing Persons Act
may be allowed, but not the cash clothing allowance pro-
vided for enlisted personnel under 37 U.S5.C, 418, an item

that is not enumerated in the act. 44 Comp. Gen. 657
{1965).

Basic allowances for subsistence and quarters
(BAS and BAQ)

Enlisted members, whether with or without dependents, who,
prior to beinqg carried in a missing status (37 U,S.C.
551-558), were quartered and subsisted by the United States
Government under the concept of "changed conditions", may
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be credited with guarters and subsistence allowances from
the beginning of a missing status, subject to 31 U.S.C.
7la. 52 Comp. Gen. 23 (1972).

Family separation allowance (FSA)

Continuation of existing allowance-~Family separation al-
lowance, Type I, authorized by 37 U.,S.C. 427(a), may be
continued during a missing status provided circumstances
arising after the missing status starts do not terminate
the right to the allowance. 44 Comp. Gen. 657 (1965).

Initiation of Type II allowance for TDY~~A member on temp-
orary duty assignment who is missing prior to completing
the 30-day qualifying period prescribed by 37 U.S.C.
427(b)(3) for entitlement to payment of a monthly family
separation allowance, Type II, may nevertheless have the
allowance credited to his pay account for the period he is
officially determined to be in a missing status on the
basis that the family separation allowance is an additional
guarters allowance - an allowance authorized for continua-
tion in section 2 of the Missing Persons Act - and that the
qualifying period for entitlement to a family separation

- allowance was completed after the member entered into a
missing status, and while the temporary duty status of the
member appears to have been terminated by his missing sta-
tusg, the separation from his family is nonetheless an en-
forced separation resulting from military requirement. 45
Comp. Gen. 633 (1966).

Dislocation allowance (DLA)

Family move under missing persons act--Entitlement to pay-
ment of the dislocation allowance authorized by 37 U.S.C.
407, predicated on orders directing a permanent change of
station for members, the determination that a member is in
a missing status is not a proper basis to authorize the
payment of DLA under section 554, which only authorizes the
travel and transportation of the dependents and household
and personal effects of a member who is in a missing
status. 47 Comp. Gen. 556 (1968).

Determination of death--The transportation of a house- _
traller at Government expense for the dependents of a mem-
ber in a missing status, as defined in 37 U.S5.C. 551(2),
may not be provided in the absence of specific authority
(37 U.S.C. 554, in authorizing the transportation of the
dependents and the household and personal effects of mem-
bers in a missing status, does not expressly provide for
the transportation of a housetrailer or a mobile home and
the words "personal effects" as used in the section may not
be construed as including a housetrailer), and 37 U.S.C,
409, in providing for a trailer allowance in lieu of the
transportation of baggage and household goods, and the pay-
ment of DLA, restricts entitlement to the member, or in
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for payment in the event the member is in a missing

case of his death to his dependents, and makes no provision .
status. 50 Comp. Gen. 317 (1970).

Overseas station allowances

The payment of a temporary lodging allowance incident to
the evacuation of dependents of a member of the uniformed
services missing in action may not be authorized, as the
allowance accrues only in connection with a permanent
change of station. Under the Missing Persons Act, which
designates the items of pay and allowances that may be
continued while a member is in a missing status, although a
housing and cost-of-living station allowance may be paid, a
temporary lodging allowance incident to the evacuation of
dependents may not, because a member in a missing status
cannot meet the permanent change-of-station requirement.

48 Comp. Gen. 299 (1969}.
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CHAPTER 4

MEMBERS' TRAVEL

BASIC ENTITLEMENT RULES

Orders Requirement

Necessgity

The right of military personnel to reimbursement of travel
expenses and the extent of such reimbursement is dependent
upon the performance of official travel directed by compe-
tent orders. B-175211, March 31, 1972; B-182803, October
24, 1975,

Travel status

Member at permanant station without travel orders--Service
members not 1n a travel status, and acting on their own
volition, incurred personal expenses for meals and lodgings
incident to their military duties at their permanent duty
station during a snowstorm and seek reimbursement. The
entitlement of members of the armed services to be so
reimbursed for expenses incident to their military service
is contained in title 37, United States Code. 1In the
absence of specific authorization, there is no legal bhasis
upon which this Office may authorize reimbursement.
B-194499, October 31, 1979,

Same-emergency orders to vacate guarters--Because of
imminent danger of a natural gas explosion, a military
installation commander responsible for protection of
personnel and facilities, ordered two Army officers and
their families to vacate Government family housing. Claims
for reimbursement of the reasonable costs of motel lodgings
necessarily incurred as a result of that order may be paid
from the installation's operation and maintenance funds,
sihce those costs were directly related to the commander's
orders and the proper administration of the installation,
B-213293, December 7, 1983,

TDY canceled after travel under orders begins--A service
member was ordered on TDY via Fly-It-Yourself rental air-
craft., Several hours after departure, he was forced to
return to the starting point due to inclement weather with-
out reaching the TDY station. Although 1 JTR states a re-
quirement that to be in a travel status the travel must be
pursuant to orders which require a landing be made away
from starting point, the member in this case is considered
in a travel status since the travel orders provide for such
a landing point and the travel was properly begun. A trav-
el status existed, even though the outward bound portion of
the journey was not completed. B-203356, February 9, 1982,
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competency

Verbal orders--A verbal order given in advance of travel
and subsequently confirmed in writing giving the date of
the verbal order and approved by competent authority will
meet the requirements for written orders. Written orders
confirming verbal orders, together with evidence showing
that an emergency prevented the issuance -of written orders
may be accepted only if the written confirmatory orders,
fully substantiated, are issued within a reasonable time
thereafter. 43 Comp. Gen. 50, 281 (1963); B-180646,
September 3, 1974; 52 Comp. Gen, 236 (1972), 59 Comp.
Gen., 397, 401-402 (1980); B-208346, November 9, 1982;
B-203623, March 23, 1982, '

Verbal orders--delayed written confirmation--Verbal travel
orders were 1ssued to an Army reservist for active duty
training in a marksmanship program. Written orders, pub-
lished 1 year after performance of travel, purporting to
confirm verbal orders, cannot support claims for reimburse-
ment of travel expenses, in the absence of an adequate
explanation for the 1-year delay in publication. A mere
statement provided 3 years later that the delay was the re-
sult of intercommand technical difficulties does not satis-
fy the explanation requirement, B-215683, December 27,
1984.
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Travel required by duty assignment--Member of the Marine
Corps traveled from his home 1n Springfield, Virginia, to
Quantico, Virginia, in order to perform temporary duty.
Member travelled without written temporary duty travel
orders issued in advance. Although 37 U.S.C. 404 requires
travel to be authorized by written orders the fact that the
travel was reguired by the member's duty assignment and
that his travel was subsequently approved in writing by :
competent authority as being advantageous to the Government
in sufficient to authorize his travel and entitle him to
reimbursement under 37 U.S.C. 404.59 Comp. Gen. 397 (1980).

Invalid amendment of orders by verbal orders--Where orig-
inal written orders are amended 1s a verbal order without
any date of the verbal orders or showing that an emergency
prevented the issuance of written orders such verbal order
is not sufficent to meet the Regulations and is therefore
unauthorized., B-191681, November 21, 1978,

Alert notice--An alert notice does not conform to the re-
guirements of a competent change-of-station order. 46
Comp. Gen. 133 (1966). '

De facto officer traveled without orders--An applicant for
a commission in the Public Health Service (PHS), began per-
forming the duties of a commissioned officer on July 1,
1977, prior to his being found fully qualified , and ap-
pointed as an officer effective July 12, 1977, by official
personnel order. While he may be paid pay as a de facto
officer for the period July 1~-11, 1977, he is not entitled
to allowances for travel performed without orders,
B-192116, November 24, 1978.

Modification of orders after travel performed

In general--It is a well established rule that legal rights
and liagbilities with regard to travel allowances vest as
and when travel is performed under orders and that such or-
ders may not be revoked or modified retroactively so as to
increase or decrease the rights which have accrued or be-
come fixed, after the travel has already been performed.

An exception to this rule has been recognized when an error
is apparent on the face of the original orders, or all
facts and circumstances surrounding the issuance of such
orders clearly demonstrate that some provision which was
previously determined and definitely intended had been
omitted through error of inadvertence in preparing the
orders.
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23 Comp. Gen. 713 (1944); 24 Comp. Gen. 439 (1944);
37 Comp. Gen. 627 (1958); 37 Comp. Gen. 683 (1958);
44 Comp. Gen. 405 (1965); 48 Comp. Gen. 119 (1968});
51 Comp. Gen. 736 (1972); 55 Comp. Gen. 1241 (1976);
B-199464, August 29, 1980; B-203623, March 23, 1982;
63 Comp. Gen. 4 {1983).

Determination of "inadvertence"™ after orders executed--
Former commissioned officer of Public Health Service who
requested separation from the service in abrogation of his
agreement to serve a specified period after being trained
at Government expense and who was advised that he would be
divested of travel and transportation allowance benefits to
home on separation, may not have separation orders amended
retroactively to authorize reimbursement for these ex-
penses, on the basis of a subsequent administrative deter-
mination that his separation had been "inadvertent."
B-186036, January 26, 1977.

Error at time orders prepared clearly demonstrated--The

separation orders of a Public Health Service officer, re-
leased from active duty upon the completion of his obli-
gated term of service, must be amended retroactively to
authorize payment for travel and transportation allowances,
where it is clearly demonstrated that the withholding of :
these entitlements under the original orders was the result
of an erroneous assumption made when those orders were pre-
pared that the members had breached an agreement to remain
on active duty. B-190458, January 26, 1978, See also 44
Comp. Gen, 405 (1965); 33 Comp. Gen. 98 (1953); B-207624,
October 19, 1982.

Erronecus Orders Superseded By Valid Orders--Army reservist
performed travel for period of active duty training and re-
ceived travel allowance based on timely written orders
determined later by the Inspector General to be invalid,
However, the Inspector General also determined that the
member performed the duties in good faith and should be
paid. Corrected written orders, later published by direc-
tion of the Inspector General, to reflect the true inten-.
tion to authorize travel, retroactively, are proper basis
for payment. B-215683, December 27, 1984,

Fraudulent claims

Part of claim fraudulent - invitational orders--The deci-
sion 1n 57 Comp. Gen. 664 (1978), holding that where a
civilian employee submits a travel voucher wherein part of
the claim is believed to be fraudulent, only the expenses
for days for which fraudulent information was submitted
should be denied, is applicable to military members and
non-Government employees traveling pursuant to invitational
travel orders as well. 59 Comp. Gen. 99 (1979). See also
60 Comp. Gen. 357 (1981); 61 Comp. Gen. 399 (1982):; and
B~211220, September 27, 1983,
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Official Business Requirement

General rule

The entitlement of a member of the uniformed services to
travel at Government expense is for determination on the
basis of whether the travel is performed on public busi-
ness, that is--that the travel relates to the activities or
functions of the member's service - or is performed solely
for personal reasons. If before completing a temporary
assignment, a member's assignment is changed by competent
orders, as defined in the Joint Travel Regulations, because
of the bona fide needs of the service, the fact that the
change might also be beneficial to, or in accordance with
the needs of the member, would not defeat his entitlement
to the travel authorized incident to the change in
assignment. 49 Comp. Gen. 663 (1970).
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Return to designated post of member on appellate leave--In
the event a court-martialed service member who has been in-
voluntarily placed on appellate leave under the Uniform
Code of Military Justice is returned to a designated post
for the purpose of participating in further judicial pro-
ceedings ordered in his case, or for other purposes of an
official nature, his return travel may be regarded as
having been performed under orders on official business
while away from his designated post, so that his personal
transportation at Government expense may be author1zed
B~211797, December 23, 1983, 63 Comp. Gen. __ .,

" Travel expenses for personal business

The travel allowances authorized for members of the uni-
formed services are for purposes of reimbursing them for
the expenses incurred in complying with the travel require-
ments imposed on them by the needs of the service over
which they have no control. Expenses of travel for per-
sonal business and not performed on public business are not
authorized as reimbursable expenses. B-191681, November
21, 1978,

Travel on leave--failure to take Government transporta-
tion-—A service member on emergency leave who was not ad-
vised that he was authorized to travel on Government trans-
portation in connection with his leave obtained transporta-
tion at his own expense, Travel allowances are not payable
for the costs of the travel performed or necessitated
solely by reason of leave, since such travel is considered
as performed for personal reasons, rather than on public
business, and although an Army regulation authorizes mili-
tary air transportation in kind, there is no entitlement to
commercial air transportation. B-215269, September 25,
1984,

Circuitous route for personal convenience

Expenses of circuitous travel performed by a member of the
uniformed services for his personal convenience may be re-
imbursed only in an amount not to exceed the amount for the
cost of travel between the member's duty stations via the
most direct route. 54 Comp. Gen. 850 (1975). See also
B-191681, November 21, 1978; and B-198341, April 28, 1981,

Education activities

Orders issued at member's request--An Army officer who per-
formed travel and temporary duty incident to orders issued
at the officer's personal request that he be temporarily
assigned to the Armed Forces Institute of Pathology at
Washington, D.C. and later to St. Louis to take the Ameri-
can Board of Pathology examination, was not on public busi-
ness so as to be in a travel status during such period.
within the contemplation of the travel and transportation
allowance provisions of paragraph 3050 of the Joint Travel
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Regulations and is not entitled to payment of travel and
transportation allowances. 33 Comp. Gen. 196 (1953). See
also 57 Comp. Gen. 201 (1978).

Orders canceled after registration fee paid-~Member was ad-
vised of cancellation of temporary duty orders to attend
pediatrics course in Hollywood Beach, Florida, prior to his
travel there but after having paid registration fee. He
may not be reimbursed for travel costs incurred in attend-
ing said course during administrative absence under permis-
sive orders nor may he be reimbursed for registration fee
absent showing fee would have been forfeited had he not
attended course, B~-186250, November 4, 1976,
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School transfer during leave of absence--Officer, detailed
to Judge Advocated General's Corps upon permanent change-
of-station orders with excess leave granted without pay
and allowances for purposes of attending law school, may
not be reimbursed for travel and transportation expenses
incurred incident to reassignment at officer's request for
purpose of changing law schools since regulations provide
that orders permitting member to travel, as distinguished
from directing member to travel, do not entitle him to ex-
penses of travel, nor can expenses incurred durin:;g periods
of travel under orders which do not invlove public business
be paid by Government. B-172848, July 27,1971.

Sports activities

Specific legislative authorization required--Although De-
fence appropriation acts specifically provide funds for
travel of military personnel who attend regional, national,
and international marksmanship competitions, and 10 U.S.C.
717, authorizes, by implication, expenditures for travel
and transportation expenses of members who participate in
international amateur sports competition or in Pan-American
and Olympic Games, such acts do not indicate that public
funds may be expended for any travel not incident to the
performance of public business except as specifically au-
thorized by law; hence, an Army regulation which purports
to authorize payment of travel expenses of members partici-
pating in an Army sports programs is invalid, and credit in
the accounts of disbursing officers for payment of travel
expenses and per diem under such regulation must be with-
held. 38 Comp. Gen. 873 (1959).

Team members not "command supervisors"--Air Force members
who 1n connection with sports programs attend coaches' and
officials' training schools under temporary duty orders
designating them as command supervisors are not entitled to
per diem and transportation payments, even though Air Force
Regulation authorizing sports programs, provides travel and
per diem expenses for a command supervisor who is in charge
of a sports team, the members having been assigned to teams
for training and not to assume command, and the mere desig-
nation the travel orders of the members as command super-
visor, absent performance of that duty, does not entitle
them to travel at Government expense; therfore, the tem-
porary duty of the trainees not constituting public busi-
ness as contemplated in the Joint Travel Regulations,
appropriated funds may not be used to pay the travel and
%er d%em expenses of the members. 42 Comp. Gen. 233

1962).

Award ceremonies

The Secretaries concerned may issue regulations authorizing
the payment of travel and transportation expenses of c¢ivil-
ian employees of the Department of Defense and military
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members who travel on temporary duty to receive non-
Federally sponsored honor awards provided such awards are
determined in each case to be reasonably related to the
duties of the employee or member and the functions and
activities of the agency to which the recipient is at-
tached. Travel to received awards in which such determina-
tion cannot clearly be made is not travel on public (offi-
cial) business and no authority exists for such travel at
Government expense. 55 Comp. Gen. 1332 (1976).

Travel delays

See also "Travel Time Allowable" under Per Diem, infra,
this chapter.

Air force member who traveled on temporary duty and did not
use normal government transport, but rather Areo Club air-
craft which incurred mechanical difficulties, may not be
reimbursed for travel to and from San Francisco, his per-
manent duty station, while waiting for the aircraft to be
repaired, since the trip was not a necessary expense pursu-
ant to public business but an expense as a result of a per-
sonal choice. 55 Comp. Gen. %247 {(1976).

Return home during TDY for personal reasons

Limited reimbursement authorized--An amendment to the Joint
Travel Regulations to provide that members of the uniformed
services who voluntarily return from temporary duty sta-
tions to their permanent stations or places of abode over
weekends, holidays, etc., may be reimbursed for the travel
not to exceed the per diem which would have accrued had
they remained at the temporary duty station is proper under
section 303(a) of the Career Compensation Act of 1949,
which not only authorizes payment of travel allowances to
members away from their designated posts of duty under or-
- ders but permits the Secretaries concerned to establish or
to adjust those allowances by regulations. 39 Comp. Gen.
322 (1959).

Where member commutes between home and TDY station--Marine
Corps member on temporary duty assignment who commuted 120
miles daily between his permanent residence and temporary
duty station, is entitled to be paid mileage allowance for
such travel, but not to exceed amount he would have re-
ceived had he remained at temporary duty station, where
commuting travel was not approved as advantageous to Gov-
ernment but was instead merely permitted for reasons of
member's personal confidence. B-186677, September 29,
1976. See also B-206503, November 30, 1982.

Emergency leave--An enlisted member of the uniformed serv-

ices who upon arrival at a temporary duty station learns of
the death of his father-in-law and is orally informed that

his temporary duty prders will be cancelled, that he may




depart on leave, at the end of which periocd he should re-
turn to his permanent duty station, is not entitled to re-
imbursement for the travel expenses incurred, even though
subsequently he is returned to the temporary duty station,
or that formal orders were issued to support the oral di-
rections, The travel expense did not relate to the activi-
ties or functions of the member's service and, therefore,
were not incurred on public business, and having been in-
duced by the personal needs of the member, reimbursement of
the travel expenses may not be authorized., 49 Comp. Gen,
663 (1970). However, 37 U.S.C. 411e as added by Public Law
97-60, October 14, 1981, now provides specific statutory
authority for travel at Government expense in certain cir-
cumstances when a member returns home from a TDY station
due to a family emergency.

Return to assist dependents in PCS move

PCS with TDY--A member of the uniformed service is detached
from his permanent duty station upon being assigned to tem-
porary duty and the new permanent duty station is not
designated until the end of temporary duty assignment,
Member may be authorized travel at Government expense from
the temporary duty station to the old duty station for the
purpose of arranging for relocation of dependents and per-
sonal effects resulting from the permanent change of sta-
tion ‘and@ then travel to the new permanent duty station.

The date of the detachment from the old permanent duty
station does not affect this entitlement. 60 Comp. Gen.
564 (1981). See also 57 Comp. Gen. 198(1977).

Change of ship's home port--When the home port of a ship or
other mobile unit to which a Navy member is being trans-
ferred is in the process of being changed the member may
accompany his dependents or otherwise travel to the newly
designated home port prior to reporting to the ship or
other mobile unit if that travel is authorized by amendment
to the Joint Travel Reqgulations provided the travel is
necessary to assist in the transportation of the member's
dependents or property. 60 Comp. Gen. 561(1981).

Return from unaccompanied tour~-Dependents of a military
member are iocated at a designated place away from his duty
station because of the member's isolated duty, unusually
arduous duty, or unaccompanied overseas tour. Travel by
the member to the designated place upon assignment to the
permanent duty station to which he is not authorized to
take his dependents and upon his next permanent change of
station at Government expense may be authorized by amend-
ment to the Joint Travel Regulations, but ‘the authorization
of travel to the designated place must be based on the mem-
ber's need to assist in arranging for transportation of
dependents, household or personal effects, or privately
owned convevance, 60 Comp. Gen. 562(1981). See also
B-210205, August 24, 1983; and 62 Comp. Gen. 651 (1983},
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Recall from leave to permanent duty station

Interruption within 24 hours of departure--Although the
payment of travel expenses incurred by a member of the uni-
formed services returning to his permanent station at the
conclusion of a period of authorized leave for the resump-
tion of his regular duties is a personal obligation, where
the authorized leave of absence of 5 days or more is inter-
rupted within 24 hours after the member's departure and he
is required to return to his duty station for the perform-
ance of duty under circumstances not contemplated when the
leave of absence was granted, the element of "public busi-
ness" is present in the required travel, and the Joint
Travel Regulations may be amended to authorize payment of
travel from a leave point to the permanent duty station and
return when the authorized leave of a member is interrupted
by circumstances arising after his departure on leave. 46
Comp. Gen, 210 (1966},

Interruption after 24 hours of departure--Current regula-
tions which limit a service member's entitlement to return
travel and transportation expenses upon recall from au-
thorized leave of 5 days or more due to urgent unforeseen
circumstances only if recall is within 24 hours of depar-
ture from the duty station, may be amended to authorize
entitlement for recalls after 24 hours. Such amendment
should set forth definite criteria to be followed if au-
thorization of expenses is to be allowed after 24 hours,
i.e., to allow reimbursable travel in certain limited situ-
ations when the purpose of the member'’s trip on leave has
been defeated or a substantial portion of the leave period
has been eliminated by the recall. B-201716, August 12,
1981,

Emergency war operations--When the leave of absence granted
members of the uniformed services 1is canceled due to emer-
gency conditions brought about by actual contingency opera-
tions or emergency war operations, the members may be
returned to their permanent duty station at Government ex-
pense by the most expeditious means available, regardless
of the days of leave authorized or the number of days the
members had been in a leave status, and the Joint Travel
Regulations amended accordingly. The need to recall mem-—
bers to duty cannot be contemplated at the time the leave
is authorized, and as an element of public¢c business is
present in the emergency return of members to their perma-
nent duty station, payment to the members of the cost of
ordered return travel is justified. 49 Comp. Gen. B804
(1970).

TDY with leave interrupted--A Navy enlisted member sta-
tioned in California who while on leave in Baltimore, Md4.,
which was authorized under orders providing for subsequent
temporary duty to attend school in Rhode Island, is

4-8 (Change 2)




directed to return to his permanent duty station upon
completion of his leave is entitled to travel allowances
equivalent to the round-trip distance between his permanent
duty station and leave point, not to exceed the round-trip
distance between his permanent and temporary duty stations,
even though ordinarily such allowances are not payable for

. leave travel performed for personal reasons and not public-

business, since the member performed the circuitous travel
to his leave point under competent orders, travel he would
not have undertaken had he not been ordered to perform the
temporary duty. 51 Comp. Gen. 548 (1972).

Leave with TDY in United States--An Air Force enlisted
member on permanent duty in Germany, whose travel orders
direct travel by Government air, but who by amemdment to
those orders is authorized to take leave in the United
States following his temporary duty assignment there, is
responsible for the commercial transportation costs
incurred in getting from his temporary duty station to his
leave address and to the Air Force base from which he
departs by Government aircraft to return to Germany.
B-210197, June 6, 1983.

Location of ship changed while on liberty

Reimbursement authorized--Prior to taking leave while as-
signed to a ship at San Diego, California, member was in-
formed that upon return from leave the ship would be at
Pearl Harbor, Hawaii. After leave in San Antonio, Texas,
he traveled to Travis AFB, California, and being unable to
secure onward Government transportation, he went by taxi to
the San Francisco airport and from there via commercial air
to Honolulu, Hawaii, and by taxi to Pearl Harbor. Under
Joint Travel Regulations then in effect, member may be re-
imbursed for travel at personal expense from Travis. AFB to
Pearl Harbor. B-184374, September 18, 1975.

When Government transportation unavailable--Member return-
ing from leave to ship formerly at San Dieqo, California,
but then at Pearl Harbor, Hawaii, was unable to secure Gov-
ernment transportation and traveled by first class com-
mercial air on earliest flight available. He may be
reimbursed for such travel not in excess of cost for tour-
ist class travel in absence of indication that such travel
was not available within a reasonable time. B-184374,
September 18, 1975,

Leave in connection with consecutive overseas tours

Second tour at same station--Proposed revision of Volume 1
of the Joint Travel Regulations granting leave travel en-
titlements authorized under 37 U.S.C. 411b, to members re-
assigned to second tours of duty at same overseas station

~is contrary to clear language of statutory provision which
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provides from this entitlement in connection with a "change
of permanent station to another station to another duty
station. 55 Comp. Gen. 284 (1975}. However, 37 U.S.C.
411b was amended by Public Law 97-60, October 14, 1981, to
specifically authorize leave travel for a member ordered to
a consecutive tour of duty at the same overseas duty sta-
tion.

Delayed leave--There is no obiection to a proposed revision
of Volume 1 of the Joint Travel Regulations to grant leave
entitlements under 37 0U.S.C, 411b, where because of the
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critical nature of the member's job he is not authorized
leave travel between permanent station assignments provided
such travel takes place within a reasonable time following
the change of station, and entitlements do not exceed tliose
provided if travel had, occurred between assignments. 55
Comp. Gen. 284 (1975).

Return from leave to duty abroad

Where Army member was issued transportation request upon
showing he was without funds to purchase necessary trans-
portation for return to his overseas duty station at end of
period of leave, member was not entitled to reimbursement
of cost of commercial transportation used in connection
with emergency leave, regulations expressly prohibiting
such reimbursement for travel by commercial means, and
reimbursement also being prohibited in connection with or-
dinary leave since it is not on public business., B-180810,
October 9, 1974. See also B-205455, September 23, 1982;
and 37 U.S.C. 4114 as added by Public Law 97-60, October
14, 1981, which specifically authorizes reimbursement for
emergency leave travel in certain circumstances for members
stationed abroad.

Presence of dependents in vicinity of restricted overseas
station '

Transportation expenses are authorized for members of the
uniformed services in connection with authorized leave
between unrestricted and restricted tours of duty overseas,
They may receive such allowances where their dependent
wives were transported at Government expense to a desig-:
nated place in the U.S., subsequently left the designated
place and joined the member in the vicinity of the res-
tricted overseas duty station at personal expense and were
there when the member was notified of permanent change of
station to a consecutive overseas duty station at the
designated location to which they returned and to which the
members traveled to assist in disestablishing that resi-~
dence. B~195643, April 24, 1980.

Convalescent leave

Ill or injured while entitled to hostile fire pay-=-A member
of the uniformed services who travels from his convalescent
leave site to a medical treatment facility other than the
one that granted the convalescent leave incident to an ill-
ness Or injury incurred while receiving hostile fire pay .
may be authorized return transportation at Government ex-
pense pursuant to 37 U.S5.C. 41%a., To restrict-a member's
return to the facility from which departed is not required
in view of the apparent beneficial intent of the 1967 act
to relieve a member of the travel expenses incurred inci-
dent to convalescent leave, and the governing regulations
may be amended accordingly. 49 Comp. Gen. 427 {1970).
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Not entitled to hostile fire pay--A member of the uniformed
services 1s granted convalescent or sick leave while re-
cuperating from surgery and although released from the
hospital is restricted as to the distance he may travel
while on leave. Member is not entitled to per diem or re-
imbursement for expenses incurred while on sick leave,
B-~194234, October 23, 1979,

Hospitalization while on leave

"Where a service member traveled on authorized ordinary
leave and was subsequently hospitalized in a military hos-
pital at his leave site at the end of his leave, he is not
entitled to reimbursement, under 37 U.S.C. 404, for return
travel to his duty station. The fact that his regular

. leave was extended by hospitalization does not alter his
entitlement. Ris hospitalization due to illness merely en-
titled him to a respite from military duty and was solely
for his accommodation. B-185459, April 22, 1976. See also
B-185576, July 20, 1976.

‘Leave due to family emergency during TDY assignment

An enlisted member of the uniformed services who upon ar-
rival at a temporary duty station learns of the death of
his father-in-law and is orally informed that his temporary
duty orders will be canceled, that he may depart on leave, .
.at the end of which period he should return to his per-

manent duty station, is not entitled to reimbursement for
the travel expenses incurred, even though subsequently he
is returned to the temporary duty station, or that formal
orders were issued to support the oral directions. The
travel expense did not relate to the activities or func-
tions of the member's service and, therefore, were not
incurred on public business, and having been induced by the
personal needs of the member, reimbursement of the travel
expenses may not be authorized. 49 Comp. Gen. 663 (1970).
However, 37 U.S.C. 411e as added by Public Law 97-60, Octo-
ber 14, 1981, now authorizes return leave travel from a TDY
station at public expense in certain family emergencies,

Emergency leave granted after arrival at ordinary leave
point

Where the member departed from his last duty station in a
leave status pursuant to permissive rest and recuperation .
leave orders after receipt of permanent change of station
(PCS) orders, but after arrival at his leave point and
prior to the effective date of the PCS orders was granted
emergency leave and directed to proceed directly to his new
duty station, the member is not entitled to reimbursement
of the cost of transportation from his last duty station to . '

his leave point or to per diem allowance for such travel.
54 Comp. Gen., 641 (1975).
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II.

A.

Junior enlisted travel - effective date of entitlement

Although the Department of Defense Appropriation Act, 1979,
appropriated funds which . could be used for extension of
travel and transportation entitlements to junior enlisted
service members, the regulations authorizing the entitle-
ments were issued under the existing authority of 37

0.5.C. chapter 7 {(1967) and 10 U.S8.C. § 2634 (1976).
Therefore, the effective date of the junior enlisted travel
entitlements is the effective date of the regulations,
which may not be amended retroactively, and not the earlier
effective date of the Appropriation Act. B-193879, October
18, 1979, '

Lost records--burden of proof on claimant

An Army Reserve officer claims payment for travel expenses
incurred during a period of active duty for training in
1976, The claim first received in the General Accounting
Office on August 26, 1981, is disallowed since in the
intervening period between the performance of duty and
request for payment, all Government records which would
justify payment or refute nonpayment were lost or de-
stroyed. The burden of proof absent such Government re-
cords is on the claimant and he has not furnished appropri-
ate financial records documenting his entitlement to pay-
ment. B-213498, May 14, 1984,

PER DIEM ALLOWANCE d

Reguirement That Member Be Away From Permanent Station

General rule -

No per diem if TDY station within metropolitan area of per-
manent station--A Naval officer who was detached from as-
signed duties and directed to proceed to a new station
within the same metropolitan area as official residence
{home) for temporary duty in connection with separation
processing, and who upon the completion of the processing
was to proceed home for release from active duty, is not
entitled to payment of per diem incident to the performance
of the temporary duty. 33 Comp. Gen. 55 (1953).

Where city limits encompass wide area--Members of the uni-
formed services while performing temporary duty as escorts
for deceased members within the corporate limits of their
permanent duty station may not be paid per diem, even
though the distance traveled to the funeral site is over 55
miles., The allowances prescribed in 10 U.S.C. 1482 for
escort duty may only be considered in conjunction with 37
U.5.C. 404 and section 408, regarding entitlement generally
for travel performed on public business under competent
orders. Under section 404, per diem for temporary duty is
pavyable only when a member is away from his designated duty
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station, and for travel within the limits of his permanent
duty station, a member under section 408 may only be paid
transportation costs. Therefore, the Joint Travel Regula-
tions may not be amended to provide per diem for escort
duty at a permanent duty station. 49 Comp., Gen. 453

(1970).
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Permanent station is ship and home port changed during
TDY-~A chilef petty officer who incident to a permanent duty
station change from Memphls, Tennessee, to Patrol Squadron
Eight at Brunswick, Maine, is ordered to report on April
29, 1971, for 19 weeks of instruction on temporary duty
with Squadron Thirty at Patuxent River, Maryland, is en-
titled to per diem for the entire period of the temporary
duty, notwithstanding the unit to which assigned at his new
permanent duty station was located at Patuxent River until
June 30, 1971, since paragraph of the Joint Travel Regula-
tions prohibiting the payment of per diem within the limits
of a permanent duty station has no application as the of-
ficer was not a member of Squadron Eight until he reported
to Brunswick and, therefore, his travel status and per diem
entitlement were not affected because his temporary duty
station was for part of the time the old permanent station
of the squadron. 5% Comp. Gen. 215 (1971},

Travel away from permanent station less than 10 hours

A Navy officer who was unable to fulfill his temporary duty
assignment because he was recalled to his permanent station
for emergency duties a few hours after arrival at the tem-
porary duty station and incurred an advance payment for the
rental of a hotel room in addition to taxi fare and trips
for handling baggage at the air terminal may be reimbursed
even though the payment of per diem is precluded by the
Joint Travel Regulations because the officer's absence from
his permanent duty station was less than 10 hours since the
officer under proper orders rented the hotel room due to
the unavailability of Government quarters, and the reim-
bursable hotel charge is considered an administrative ex-
pense that is chargeable to the appropriation for Operation
and Maintenance Navy. 51 Comp, Gen. 12 (1971).

A member of the Army whose regular duties involve perform-
ing flights as an aircrew member which are more than 6 but
less than 10 hours is not entitled to partial per diem
allowance for meals which he cannot take at his permanent
station, since he is not incurring any additional expense
for meals taken away from his station. B-211424, October
31, 1983.

No permanent station designated

PCS changed to TDY - further travel not directed--A Marine
Ccorps officer, whose orders directing him to proceed over-
seas on a permanent change of station were amended to pro-
vide that the travel was "for temporary additional duty for
training" rather than a permanent change of station - with
no indication that a return to his old duty station was
required or that a further assignment to a new permanent
duty station was contemplated - is not performing "tem-
porary duty" away from his permanent station to per diem
for such duty. 32 Comp. Gen. 330 (1953).
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Initial TDY school assignment - no permanent station desig-
nated--In an action to recover per diem allowances al-
legedly due plaintiffs while in attendance at the United
States Naval School for indoctrination and Naval Justice
courses, on the ground that plaintiffs were then in "travel
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status" within the meaning of applicable provisions of the
Joint Travel Regulations, it is held that plaintiffs, hav-
ing gone immediately to Officers Candidate School from
their homes upon enlistment, were not, under the terms of
their orders, "away from their permanent duty station" and
therefore were not in such "travel status" as would warrant
payment of per diem allowances; it is further held that
plaintiffs were not on "temporary duty" within the meaning
of applicable regulations because they had no permanent
duty station other than Officers Candidate School which was
their first duty station, Califano v. United States, 145
Ct. Cl. 245 (1959)., See also B-202822, May 21, 1981; and
B—202319, May 4, 1981

Newly enllsted alrman in tralnlng-—Travel per dlem

" -authorized for service members under 37 U.S.C. § 404 is
payable to a member only "when away from his designated
post of duty,"” so that per diem is not payable to a newly
enlisted airman undergoing preliminary training under
orders that do not designate the first permanent duty
station to which he is to proceed upon the completion of
his training assignment, since the training station where
he is then located is the only "designated post" that he
has. B-211545, November 1, 1983.

Initial TDY assignment - permanent station designated--The
holding in the case of Califano v. United States, that a
travel status does not exist for a member of the uniformed
services in the absence of a designated post of duty away
from which travel is performed and that orders which direct
a member to proceed from his home to a station for four
months' indoctrination and further assignment upon comple-
tion did not place the member in a travel status for en-
titlement to per diem, will be followed; however, the
decision will not be construed as prohibiting per diem
where a member is ordered to active duty from home, assign-

_..ment to temporary duty, and the orders designate .a duty

station to which travel is required upon completion of tem-
porary duty. 38 Comp. Gen. 849 (1959),

Rule in all cases where no permanent station desiagnated--
The holding in Califano v, United States, 1s not limited to
cases involving newly inducted or enlisted members, but is
for application in any case where a member is ordered from

his home and is assigned to a station for temporary duty
under orders which contemplate a further assignment to duty
‘upon completion of the temporary duty, and the orders do
not designate a specific permanent duty station to which
the member is to travel and report for duty upon completion
of temporary duty. 39 Comp. Gen. 507 (1960).

Several consecutive TDY assignments with no permanent sta-
tion--A member of the uniformed services who is ordered to
active duty from his home, assigned tc a station for tem-
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porary duty upon completion of which he is to report to
another location for temporary duty and further assignment
may not have the place at which the second or subsequent
periods of temporary duty are performed considered as other
than the member's only post of duty to place the member in
a travel status for per diem purposes. 39 Comp. Gen, 511
(1960).

Permanent assignment canceled while on TDY--A Navy officer
whose orders to temporary duty under 1instruction and sub-
sequent assignment to a designated vessel were canceled
before he was required to report to the vessel because of
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an extended period of hospitalization is regarded as having
a designated post of duty aboard the vessel upon completion
of the temporary duty, even though cancellation of the un-
executed orders relieved him of the reguirement to report
to the vessel, soc that the principle in Califano v. United
States, precluding per diem in the absence of a designated
post of duty away from which travel can be performed is not
for application and, therefore, when the member was found
to be fit for duty and reported for temporary duty pending
receipt of permanent orders he is considered in a status
for entitlement to per diem. 43 Comp. Gen. 203 (1963).

TDY station changed to permanent station

General rule--The restriction against payment of temporary
duty allowances in the United States after date the member

. of the unjiformed services receives permanent change of sta-
tion orders which designate the temporary duty station as
the new permanent station contained in the Jocint Travel
Regulations is applicable to temporary duty stations out-
.gide the United States which are designated as the new per-
manent duty station during the period of temporary duty.. 38
Comp. Gen. 697 (1959).

Member advised TDY assignment will become permanent prior
to his departure--Member who was issued oral orders (subse-
quently confirmed in writing) designating Bandung,
Indonesia, as new permanent duty station and 1 day later
received written orders for 15-day temporary duty at
Bandung, is not entitled to per diem in connection with his
duty at Bandung since totality of circumstances indicates
that Bandung was member's permanent duty assignment and
member had knowledge of such assignment prior to his depar-
+ture for Bandung. B-185851, April 28, 1976. See also
B-202319, May 4, 198l.

Conflicting TDY and PCS orders issued simultaneously--Where
two orders were issued on same day by same headquarters,
one designating Davis-Monthan Air Force Base as member's
new permanent duty station and the other directing member
to perform several weeks temporary duty at that base,
member was not entitled to either per diem or return travel
to his ©ld permanent station, in absence of appropriate
evidence to substantiate member's statement that he had no
knowledge of permanent change of station order until after
his return to old permanent station followiong purported
temporary duty assignment. B-176653, December 13, 1972.

When per diem entitlement ceases--Where member on temporary
duty asslgnment at Aberdeen Proving Ground on September 15

received order making that installation his permanent duty

station, member was entitled to per diem through September

15 even though permanent change of station order was dated,
issued, and made effective on September 10. B-175183, May

8, 1973. :




Return to former permanent station on TDY

Per diem not authorized--A Navy enlisted member who, subse-
quent to assignment for temporary duty for hospital treat-
ment, is transferred to his original permanent duty station
for temporary duty pending action on his medical survey may
noct have the temporary duty assignment for medical treat-~
ment regarded as a conclusive detachment from the permanent
duty station but rather as a contingent detachment depend-~
ent upon further developments and, therefore, during the
period of hospitalization and upon reassignment the orige-
inal station remained the member's permanent duty post
until placement on the temporary disability retired list
and per diem for the period of temporary quty at the per-
manent station is not authorized. 43 Comp. Gen. 185 ;
{1963). '

ordered on permanent change of station (PCS) due to excess

colonels at ©ld station and then immediately ordered back

to old station in temporary duty status is authorized per

diem notwithstanding general rule against receipt of per

diem when performing temporary duty at old duty station in
connection- with permanent change of station, since tem-

porary duty orders were confirmed by new station, member

vacated fami}y"quarters at old station and moved family to

new station shortly after orders were issued, and there was . |
valid reason for PCS. B-180632, July 27, 1976.

Circumstances in which per diem may be paid--Colonel \

TDY prior to reporting at new permanent station

No per diem entitlement-~-Naval officer who was ordered to
report for permanent duty at one Washington, D.C., instal-
lation and to perform prior "temporary duty” at another
Washington installation may not be considered to have been
traveling away from his designated post of duty within the
meaning of section 303(a) of the Career Compensation Act of
1949 so as to be entitled to per diem for the "temporary
duty" or duty period, even though at the time he was per-
forming such "temporary duty" amendatory orders were issued
which directed him to proceed to another permanent duty
station. 34 Comp. Gen. 427 (1955).

TDY and new permanent.stations in same county and within
commuting distance--An officer who when released from his
duty station at a university is assigned to the Pentagon in
Arlington, Virginia, with temporary duty en route at the
Center for Naval Analyses, also located in Arlington 2
miles from the Pentagon, and who establishes a residence
within commuting distance to both points, is not entitled
to per diem since the boundaries of Arlington County are
considered to be comparable to the corporate limits of a
city within the contemplation of the Joint Travel Regula-
tions (JTR) and, therefore, the cofficer is not in a
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"travel status" within the meaning of JTR while performing
temporary duty at his permanent duty station. 52 Comp.
Gen. 751 (1973). E :

TDY after detachment from old permanent station

N6 per diem even though intervening TDY away from permanent
station--Where member of uniformed services is ordered to
make permanent change of station from Fort Myer, Virginia,
to South Vietnam with temporary duty en route at Rosslyn,
Virginia, travel status and entitlement to per diem does
not exist since the temporary duty was performed within the
limits of his old permanent station (Fort Myer and Rosslyn
both being located in Arlington County, Virginia), notwith-
standing fact member performed temporary duty in Florida
prior to duty at Rosslyn, since Joint Travel Regulations
provide that a travel status commences with his departure
from his permanent station and terminates on return to that
station or upon reporting to a new permanent station.
B-181346, January 17, 1975.

No per diem even though permanent quarters vacated--Air
Force officer whose permanent duty station was located
within San Antonio, Texas, and who received permanent
c¢hange of station orders reassigning her from that military
installation in San Antonic to a distant post, with provi-
_sions for a 40-day temporary duty assignment en route at
another military installation in San Antonio, is not en-
titled to per diem allowances in conjunction with such
40-day assignment, notwithstanding she occupied transient
gquarters, because that assignment did not involve or re-
quire any departure from the limits of the member's per-
manent duty station. B-184861, August 3, 1976.

Commuting between permanent quarters and TDY station

No per diem even though transient quarters unavailable~-
Daily travel by a Naval officer from the place where he was
ordered to active duty to his temporary duty station and
return is travel within the immediate vicinity of his duty
station and precludes payment of per diem, notwithstanding
the place from which he was ordered to duty was not his
permanent address, and that Government quarters and messing
facilities were not furnished. 35 Comp. Gen. 548 (1956).

No per diem even though TDY station outside limits of per-
manent station--Member with permanent change of station
from Jacksonville, North Carolina, area to overseas loca-
tion with temporary duty and commuted daily to Cherry
Point, is not entitled to per diem during period under
Volume 1 Joint Travel Regulations in effect, as per diem
was prohibited whether the temporary duty location is with-
in or without the area of the permanent duty station. How-
ever, member may be paid for transportation between his
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residence and the temporary duty station in accord with
this provision. 54 Comp. Gen. 803 (1975). See also
B-206503, November 30, 1982.

No partial per diem for meals--An Army cfficer whose travel
orders directed him to commute daily from his residence to
certain temporary duty stations near his permanent station
is not entitled to partial per diem for one meal he pur-
chased each day at the temporary duty stations. The fact
that he may have had to stop at his permanent station each
day en route to the temporary duty stations did not change
the fact that the travel was commuting for which per diem
is not authorized. B-201887, March 10, 1982.

Mileage allowance authorized--An officer occupying quarters
on post at Quantico who is ordered to perform temporary
duty at Marine Corps Headquarters, Washington, D.C., and to
travel daily by privately owned car between the two points,
a distance of 70 miles, is subject to paragraph of the
Joint Travel Regulations which precludes the payment of per
- diem to a member traveling daily from his residence to a
temporary duty station on the basis the member incurs no
change in living conditions or additional subsistence ex-
penses. However, the officer is entitled to the rate per
mile prescribed for the required travel. 49 Comp. Gen.
709 (1970).

Mileage allowance -~ travel approved but outside limits of
permanent station~-The travel of a Marine officer who was
verbally directed to travel by privately owned vehicle from
his permanent duty station at Quantico to Marine Head-
quarters in Arlington, as well as to various locations in
Washington, D.C., incident to temporary duty - travel sub-
sequently approved for reimbursement - is interstation
travel within the purview of 37 U.S.C. 404 and reimbursable
at the rate prescribed by the Joint Travel Regulations
rather than at the higher rate provided pursuant to 37
U.S.C. 408, for travel within the limits of a member's sta-
tion. Although 37 U.S8.C. 404 requires travel to be author-
ized by written orders, confirmation of the verbal orders
by competent authority shortly after the performance of the
travel as being advantageous to the Government may be ac-
cepted for the purpose of reimbursing the officer. 52
Comp. Gen. 236 (1972). But see also 52 Comp. Gen. 397
(1980); and B-206503, November 30, 1982.

Mileage allowance - travel not approved but permitted for
member's convenience~-Marine Corps member on temporary duty
assignment who commuted 120 miles daily between his per-
manent residence and temporary duty station, is entitled to
be paid mileage allowance for such travel, but not to ex-
ceed amount of per diem he would have received had he re-
mained at temporary -duty station, where commuting travel
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was not approved as advantageous to Government but was
instead merely permitted for reasons of member's personal
convenience, B-186677, September 29, 1976, See also
B-206503, November 30, 1982,

Basic duty assignment over wide geographic area

General rule--Members of the uniformed services who are re-
guired to perform a basic duty assignment over a widespread
area may have such area within which a substantial amount
of duty will be performed administratively established as a
designated post of duty so that travel and temporary duty
performed at places removed from such area will entitle the
members to travel allowances; however, if it is not feasi-
ble to make such a designation, the entire area of activity
of the basic duty assignment must be regarded as the mem-
ber's duty station and travel allowances would not be
proper. 38 Comp. Gen, 656 (1959).

Specific location within area as permanent station--Mili-
tary and civilian personnel who are ordered to report to a
place for duty, in connection with a considerable amount of
travel in the field after indoctrination and training at
that place, and who subsequently are issued orders direct-
ing temporary duty away from and return to that place may
be regarded as having a specific location for a permanent
duty station ‘away from which travel and temporary duty,
such personnel may be regarded as in a travel status for
per diem and travel expense purposes. 39 Comp. Gen. 753
(1960).

Area with definite boundaries - half of State--A member of
the uniformed services who 1s assigned to a permanent duty
station (Westover Air Force Base) to perform investigations
in a definite area encompassing a part of a State (western
half of Massachusetts) and all the cities therein and who,
while traveling in the area and receiving a subsistence
allowance, has to procure meals is not required to have all
the travel in the entire area regarded as in the "immediate
vicinity” of his duty station so as to be precluyded under
the Joint Travel Regulations from obtaining reimbursement
for meals; however, travel to a city (Springfield) which is
18 miles away from the Base and takes 38 minutes of actual
travel time where a noon meal is procured is not travel
away from the duty station under 37 U.S.C. 404 and the
Joint Travel Regulations and reimbursement for the meal is
not authorized, but allowance for meals at other places
outside the immediate vicinity of the Base is proper, less
a prorated reduction from the member's subsistence allow-
ance for such meals. 42 Comp. Gen. 666 (1963).

Basic assignment covers corps operational area--Air Force
member was assigned duty as forward air controller with
Republic of Korea Capitol Division, in the operational area
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performed such duty between October 12, 1969, and March 6,
1970, mainly at Tigertown, Vietnam, 18 miles from head-
quarters posts at Cam Ranh Bay. Member was not entitled to
per diem for duty at Tigertown, since that place was within
sphere of his basic duty assignment, the corps operational
area. B-176109, October 31,1972,

of corps operating out of Cam Ranh Bay, Vietnam., Member .

Basic assignment covers entire theater of operations--Air
Force member was assigned from Cam Ranh Bay,Vietnam, to
Korat, Thailand, on January 11, 1971, under orders desig-
nating such duty as "permanent change of station without
permanent change of assignment.," Thereafter, until June 9,
1971, member performed duty throughout Southeast Asia under
variety of orders one of which transferred him to Quang
Tri, Vietnam, on "permanent change of station." On June 9,
1971, member traveled to United States on emergency leave
orders issued at Korat and directing return to Korat withinp
30 days. However, orders then issued at Cam Ranh Bay
permanently reassigned him from Cam Ranh Bay to air base in
California. Member was entitled to per diem for period
January 11-June 9, 1971, notwithstanding language in
orders, since in fact Cam Ranh Bay was his permanent sta-
tion and he was performing temporary duty away from that
station. B-177855, April 23, 1974.

B. Limitation on Length of TDY

Six month rule

A duty assignment of members of the uniformed services for
a period in excess of 6 months may not reasonably be con-
sidered as temporary duty for payment of per diem. The
assignment of members of the uniformed services to Antarc-
tica incident to Operation "Deepfreeze II" for an 18-month
period is far in excess of the duration which reasonably
may bhe considered temporary for payment of per diem., 36
Comp, Gen. 757 (1957). See also 63 Comp. Gen. 4 (1983),

Six month assignment - orders amended to call duty TDY

After members of the uniformed services have actually re-
ported to a.new station for duty under instruction for a
period of 6 months pursuant to permanent change of station
orders, the amendment of the orders to refer to the duty as
temporary is ineffective to authorize the payment of per
diem. 36 Comp. Gen. 569 (1957). See also 63 Comp. Gen, 4
(1983).

Multiple TDY's at same station

The assignment of a member of the uniformed services to a
school of instruction for 6 weeks and, upon the successful
completion of the course, the further assignment to another
training course at the same station for an additional
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15 weeks constitutes a permanent rather than temporary
change of station for 21 consecutive weeks to preclude the
receipt of per diem; and the contingency that the member
may fail to meet the scholastic requirements for successful
completion of the first course may not defeat the adminis-
trative intent to continue the member under instruction for
both training periods. 37 Comp. Gen. 637 (1958).

"Extension of TDY beyond 6 months authorized

Although a time limitation of 6 months for temporary duty
assignments for members of the uniformed services appears
reasonable under ordinary circumstances, if the services
promulgate uniform regulations applicable to all services,
with appropriate administrative criteria for approval, in
exceptional cases, of temporary duty assignments which are
not of short duration, payment of per diem in such cases
for periods of duty in excess of 6 months could be author-
ized. 38 Comp. Gen. 853 (1959), .

Failure to obtain approval of TDY extension

Army member who after a period of 171 days of duty as a
"Referral Recruiter," which is considered to be temporary
duty, received several temporary duty orders continuing the
duty at same location for 5 additional months, in absence
of approval for temporary duty in excess of 180 days, in
accord with the Joint Travel Regulations, and Army Regula-
tions, is limited to per diem allowances not in excess of
180 days at that location. 54 Comp. Gen. 368 (1974),

PCS vs, TDY — time limit on per diem

Temporary or permanent duty is a question of fact to be
determined from the orders and, where necessary, from the
character of the assignment--considering duration, nature
of duty enjoined, etc. Thus, Army officer ordered as a
member of a unit on temporary duty to another station for a
period of 5 months (later extended to 8 months) while
quarters at permanent station were being renovated was
entitled to the per diem prescribed for unit temporary
duty, not to exceed 180 days without headquarters prior
approval and excluding periods of group travel, leave and
field duty. B-185987, November 3, 1976.

C. Travel Time Allowable

General rule

No per diem allowance is payable for any day of leave;.
proceed time, or delay en route when such day is classified
as leave. B-178329, April 18, 1974. '
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aAdvance travel necessary to take advantage of excursion air

fare

Payment of an extra day's per diem is authorized to a mem-
ber of the uniformed services who may be considered to be
in a travel status for the extra time required to take ad-
vantage of a reduced excursion air fare since the increased
traveltime did not interfere with the performance of his
official duties because he traveled on a nonworkday, it was
not solely for personal convenience, and the cost of the
extra per diem was more than offset by the savings to the
Government through use of the excursion fare. B-194381,
August 2, 1979,

Extra traveltime required to qualify for reduced fare

For purposes of qualifying for per diem a member of the un-
iformed services may be considered to be in a travel status
for the extra time required to take advantage of a reduced
air fare if it can be shown that the increased traveltime
will not interfere with the performance of official busi-
ness, is not for personal convenience, and the cost of the
extra per diem when added to the cost of the reduced fare
does not exceed what the Government would have been re-
quired to pay had the reduced fare not been used.

58 Comp. Gen. 710 (1979).

Intentional rest layovers

Transoceaanic flights~~-Navy member returning from Teheran,
Iran, to Washington, D.C., on temporary duty, who departs
from Teheran at 5:35 a.m. and completes 7 hours of travel
‘to Rome, Italy, on trip requiring at least 24 hours' total
travel if he is to continue on same plane or flight, may be
allowed recredit of leaave and paid per diem for period of
rest stopover since officer's action in utilizing stop for
rest appears reasonable under circumstances. 55 Comp. Gen.
513 (1975). Compare B-202477, December 23, 1981.

Overnight layovers within United States--Member directed to
proceed from Vienna, Virginia, to Vallejo, California, for
2 days' temporary additional duty, who upon completion of
such duty at 5:30 p.m. on second day elected to spend night
in San Francisco and return to Virginia the following morn-
ing on 8:45 a.m, flight, was entitled to per diem for over-
night layover, such layover being reasonable under circum-
stances, since member had worked full day and there was no
showing he was required to be at permanent station next
morning. B-177897, March 21, 1973.

Unnecessary advance travel prior to TDY--Where Navy member
was ordered to travel from Washington, D.C., to Camden, New
Jersey, and return, for purposes of inspecting ship-
builder's model, and it appeared that time {including
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travel) necessary for completing assignment did not exceed
hours between 6:00 a.m. and midnight ©of one working day,
member was not entitled to additional per diem due to his
travel to Camden, New Jersey, and overnight layover on day
preceding scheduled inspection. ' 33 Comp. Gen.: 379 (1954).

Travel over 4 or more time zones--Paragraph M4204-3c¢, Vol-
ume 1 of the Joint Travel Regulations (1 JTR), provides in
part that when a service member performs temporary duty
travel by air over a direct route, his departure may be
scheduled to allow arrival at a temporary duty station 24
hours prior to the beginning of a work status if the per-
manent and temporary duty stations are separated by four or
more time zones. This provision applies to a rest stop at
a temporary duty station prior to the beginning of a work
status, and is therefore not applicable to the situation
where the stop en route was not made at a temporary duty
station prior to the beginning of a work status. 3-202477,
December 23, 1981l.

Need for approval of rest stop~-As to travel during a serv-
ice member's normal hours of rest, 1 JTR para. M4204-34
provides for a rest stop en route which has been authorized
or approved by the order-issuing official. No basis exists
upon which to authorize payment of the costs of a scheduled
rest stop until that stopover has been authorized or ap-
proved by the order-issuing official. B-202477, December
23, 1981.

Travel by Government auto--Marine Corps members who trav-
eled by Government van on temporary duty may be paid per
diem for entire period of travel, where the circumstances
of the travel do not show that it was performed in an un-
reasonable or imprudent manner. They departed permanent
duty station at 5:30 a.m., traveled 370 miles, and stopped
travel at 3 p.m. Their departure at 5:30 a.m., was not un-
reasonable merely because it placed them on travel status
during morning mealtime. In addition, they did not act un-
reasonably in traveling 600 miles in 2 days rather than 1
day on their return travel. Proposal that they should have
performed the travel in 1 day, involving about 11 hours'
driving time, would have imposed an unreasonable travel re-
gquirement. B-202733, February 23, 1982.

The Comptroller General has no legal objection to an amend-
ment of the Joint Travel Regulations, if considered desir-
able by the service Secretaries, which would generally
allow 1 day of traveltime for per diem purposes for each
300 miles of temporary duty travel performed by Government
automobile, since that amendment would not be inconsistent
with the governing provisions of the statutory law author-
izing travel allowances for service members on temporary
duty assignments, 37 U.S.C. 404, nor with the requirement
that Federal personnel perform cfficial travel in an ex-
peditious manner. B-202733, February 23, 1982.
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Unintended delays

General rule use of POV--When travel by private vehicle
incident to temporary additional duty is authorized on the
basis of a factual determination that it will be more
advantageous to the Government, the member 1s regarded as
performing temporary duty for the actual time necessary to
perform the travel, and no leave is chargeable for this
period. Per diem is payable for the entire time of travel.
If the travel by privately owned conveyance is not author-
ized as more advantageous to the Government, however, trav-
el by that mode is considered to be for the convenience of
the member. He is then considered to be in performance of
duty only for the constructive travel time by common car-
rier, and he is chargeable with leave for the remainder of
the actual time used in travel. Per diem is necessarily
limited to the constructive travel time. B-171996, May 13,
1971.

Weather delays - no advance approval of POV travel--Member
who traveled on temporary duty assignment from Fort

Sheridan, Illincis, to Fort Benjamin Harrison, Indiana, by
privately owned vehicle (POV} without securing advance ap-

proval that travel by POV was more advantageous to the Gov-

ernment, and who was delayed en route by bad weather
conditions, was not entitled to per diem for period of
delay, since regulations provide that without such advance
approval per diem for travel is limited to that for con-
structive travel over usually traveled route by air or
surface common carrier. B-175580, September 5, 1972,

Mechanical difficulties - RAero Club aircraft--Air Force
member who traveled on temporary duty using Aero Club air-
craft which incurred mechanical difficulties causing a
layover of 4 days may not be reimbursed per diem for the
layover time since per diem in this circumstance may not
exceed the amount which would have been payable had the
member used such commercial transportation as would have
been available. 55 Comp. Gen. 1247 (1976).

Delays in obtaining port call and Government transporta-
tion--Member under permanent change of station orders per-
formed temporary duty en route for 2 weeks as directed in
orders. Thereafter, he was required to wait 14 weeks for
port call for overseas transportation, during which time he
performed assigned duties at TDY station. There was addi-
tional 2 days' delay pending departure from port of embark-
ation. Rule that per diem may only be paid for period of
temporary duty stated in orders was not applicable to limit
per diem entitlement to 2 weeks, since under Joint Travel
Regulations per diem is also payable during periods of
necessary delay awaiting further transportation, and thus
member was entitled to per diem for entire period.
B-173960-0.M., November 11, 1971, citing 33 Comp. Gen. 98
(1953). See also B-180936, January 6, 1975.
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D.

Delay en route due to family emergency--Member and
dependent wife were traveling under permanent change of
station orders from Homestead, Florida, to Incirlik,
Turkey, when wife became ill on aircraft. Member and wife
departed aircraft at Rome, Italy, where wife was hospital~
ized for 2 days. Such 2-day period is properly charged as
leave to member, and he is not enntitled to per diem or to
reimbursement under 10 U.S.C. 1040 as wife's attendant,
since no orders were ever issued authorizing him to act as
non-medical attendant, B-174852, March 14, 1972,

Extended delays en route - avoidable or for personal con-
venience

Sightseeing stopover--While member on change of permanent
station travel arrived Yokota AB, Japan, on April 22 but
was booked on April 29 flight to Osan AB, Korea (his new
duty station), since transportation was available from
Yokota prior to April 29 it would appear that the delay
until that date was avoidable, charge to leave for delays
was proper and per diem is not payable for such delay.
However, since member traveled on April 21 and 22 leave
should not be charged for April 22 and per diem and baggage
handling charges are payable for those days. B-181509,
February 5, 1975, ‘

Use of ship when air transport available--An Army officer
returning to his new permanent duty station in Hawaii from
a temporary duty assignment in the United States who is
erroneously furnished transportation by commercial vessel
to accompany his dependents authorized this mode of trans-
portation to travel to the new station prior to issuance of
the temporary duty orders, is indebted for the cost of the
commercial vessel transportation, less the cost of trans-
portation by military air., He is also properly charged
with leave and denied per diem for the excess travel time,
49 Comp. Gen. 744 (1970}.

Circuitous route--Member who is given erroneous port call
information while performing circuitous travel to new duty
station is not entitled to additional payments based upon
such erroneous information under 37 U.S.C. 404 and imple-
menting Joint Travel Regulations. When authorized travel
is performed on change of permanent station from old to new
duty station by other than direct route, members of uni-
formed services generally are entitled to reimbursement for
travel and transportation costs actually incurred, not to
exceed those that necessarily would have been incurred for
travel by direct or official route. B-180936, January 6,
1975.

Amount of Per Diem Government Quarters and Mess Available

See also Special Categories and Circumstances, infra, this
chapter,

4-25 (Change 2)



In general

Initial training-Government provides quarters and
meals~-When orders are issued designating the first
permanent duty station of a newly enlisted airman who is at
a training station taking a preliminary course of
instruction, the airman may then be regarded as being "away
from his designated post of duty" and in travel status.
However, if Government quarters and dining halls are
available to him at the training station, so that he has no
actual need to incur additional 1living expenses while in
that travel status, he remains ineligible for per diem
under the Joint Travel Regulations. This is consistent
with the underlying statutory purpose of per diem, which is
solely "to meet the actual and necessary" additional
expenses of living during pericds of travel. B-211545,
November 1, 1983,

Survival training - member provides own food and shelter--A
Naval officer ordered to temporary duty to participate in
survival training which requires personnel to forage for
subsistence and to improvise their own shelter is con-
sidered to have been furnished rations and quarters, and
therefore per diem may not be paid for the period of tem-
porary training duty. 35 Comp. Gen. 555 {1956).

Space travel - guarters and food provided by Government
contractor--Member assigned to plant of Government con-
tractor to participate in space flight experiments under
TDY orders stating that Government quarters- and messing
facilities were not available, but who was furnished exper-~
imental diet in lieu of subsistence and quartered aboard
space vehicle at no personal expense, was not entitled to
increase per diem on basis that Government guarters and
mess were unavailable. 44 Comp. Gen. 326 (1964).

Direct Government contracts for commercial lodgings or
meals~=The holding in 60 Comp. Gen. 181 (1981) regarding
the limitation on use of appropriated funds to pay per diem
or actual expenses where an agency contracts with a
commercial concern for lodgings or meals applies to members
of the uniformed services as well as to civilian employees
¢f the Government. However, because 60 Comp., Gen. 181 was
addressed specifically to the per diem entitlement of
civilian employees under 5 U.S.C. 5702, the Comptroller
General will not object to per diem or subsistence expense
payments already made to military members that exceed the
applicable statutory or regulatory maximums as the result
of an agency's having contracted for lodgings or meals. 62
Comp. Gen. 308 {1983).

Alr travel - quarters and food provided by commercial air-
line--The per diem payable to a member of the uniformed
services who is furnished guarters by a commercial airline
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for a scheduled overnight delay in transit while traveling
under a Government transportation request need not be re-
duced, the accommodations furnished neither constituting
Government quarters, nor constituting quarters furnished by
a Government contractor incident to the performance of tem-
porary duty, as the delay was not occasioned by the per-
formance of temporary duty, but caused by the mode of
transportation utilized., 46 Comp. Gen. 795 (1967).

Private rental of Government guarters-—-A member of the uni-
formed services who, while in a travel status at isolated
posts, is required to occupy Government quarters which are
assigned or occupied by other military or civilian per-
sonnel is regarded as occupying Government furnished
quarters so that a reduction in per diem is required.
Military personnel or civilian personnel who are required
to provide lodging in their Government furnished quarters
at isolated posts to other military or civilian personnel
who are in a travel status may not charge for such accommo-
dations. 36 Comp. Gen. 459 (1956).

Use of Government VIP quarters--A member who, while on
temporary duty, voluntarily moves into Government VIP bach-
elor officer quarters for which there is a service charge
may not, under current requlations, receive increased per
diem equal to such service charge. This limitation is ap-
plicable even though moving into the Government quarters
may result in a savings of per diem to the Government over
that which would have been payable had the member occupied
commercial quarters. B-183755, July 23, 1976.
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Government quarters and mess unavailable due to travel
schedule--Member who traveled to Los Angeles in afternoon
after completing TDY assignment at China Lake, Calif., and
utilized commercial facilities prior to return flight to
permanent station next day, in absence of specific au-
thority in orders, was not entitled to increased per diem
while in Los Angeles, since he could have remained at TDY
station, where Government quarters and mess were available,
and could have utilized common carrier (bus) next morning
to go to airport in Los Angeles for same return flight.
B-177493, May 14, 19%73.

Determination of availability

Factors for consideration--A member of the uniformed serv-
ices at a temporary duty or delay point where a Government
mess is determined not to be available because of the dis-
tance between lodgings and the mess location, or because of
the incompatibility of mess hours with duty hours, may be
paid per diem at a rate authorized when a Government mess
is not available on the basis that a member in a travel
status is not required to use inadequate facilities, unless
a military necessity, and distance is a factor in determin-
ing the impracticability of utilizing a Government facil-
ity. 52 Comp. Gen. 75 (1972).

Member's erroneous belief that available gquarters inade-
quate—~-Member on TDY assignment who was informed that a
double occupancy of Government guarters would be required,
and who then secured commercial quarters based on his
erroneous belief he was entitled to single quarters and
that government quarters available were therefore inade-
quate, wsa properly denied certificate of nonavailability
of Government quarters and was properly paid per diem at
reduced rate. B-174495, March 7, 1972.

Quarters and mess available despite contrary statement in
orders--Member whose TDY orders stated: "Government
quarters and messing facilities will not be available (at

' TDY station)" was properly paid per diem at reduced rate

and denied statement of nonavailability by TDY station com-
mander, where such facilities were actually available.
since installation commander or other responsible cfficer
at TDY station has duty to assign available and suitable
Government quarters, we have accepted determination by such
officer unless, clearly, it is not in accord with actual
circumstances. B-178537, July 13, 1973.

Certificate of nonavailability revoked after TDY com-
pleted~--Where order issued by TDY station commander author-
ized member to mess separately for the reason: "mess
unavailable," and this authorization was revoked following
period of TDY, member was nevertheless entitled to
increased per diem computed on basis that Government




messing facilities were not available, since member messing
separately in reliance on original determination and since
member's post of duty at TDY station was 40 miles distant
from main area of station. B-177586-0.M., May 1, 1973.

Failure to make messing facilities available--Officers of
the uniformed services on temporary duty overseas in con-
nection with operation Longthrust VIII who were issued cer-
tificates of nonavailability of a Government mess for per
diem subsistence payment purposes but such certificates
were subsequently administratively invalidated because of
an established policy requiring officers on temporary duty
to be subhsisted at enlisted field messes may have the non-
availability certificates regarded as a contemporaneous
determination of the factual situation then existing re-
garding the nonavilability of a Government mess (since the
enlisted mess was not actually made available to them),
and, therefore, per diem payments made to the officers need
not be recovered. 44 Comp. Gen. 740 (1965).

Where use of Government facilities may adversely affect
mission-~Three enlisted military members were on temporary i
duty as part of team with civilian employees at station
where Government guarters and mess were available for en-
listed personnel but not for officer-level civilians. En-
tire team moved to commercial guarters. While civilians
are entitled to full per diem, military members are not so
entitled since mess and quarters were available unless
under the circumstances TDY order-issuing authority certi-
fies that use of Govermment quarters would have adversely
affected mission. B-185376, August 19, 1976.

Amount of Per Diem - Shared Lodging

A military member traveling on temporary duty shared a
lodging accommodation with another person (his wife) who
was not entitled to lodging at Government expense. In the
absence of regulations providing otherwise, if he would
have used the same accommodation at the single occupancy
rate had he not been accompanied, he may be reimbursed on
the basis of such single occupancy rate rather than at
one-half of the double occupancy rate. If the hotel makes
no distinction in rates between single and double occu-
pancy, then the member may be reimbursed on the basis of
the £full room cost. B-1943139, February 7, 1980.

Use of Recreation Vehicle for Lodging

Member who uses personal recreation vehicle for lodging
while on temporary duty may not be reimbursed portion of
the monthly purchase payment on his recreation vehicle for
time in temporary duty status. Reimbursement of lodging
expenses is to compensate a member for additional expenses




he incurs while away from his permanent station, 1In the
case of a member who chooses to reside in a personal recre-
ation vehicle while on temporary duty average lodging costs
may include only such as parking space rental, utility con-
nections and shower fees in the computation of his per
diem., See 1 JTR, paras. M4205-5 and M4007-4. B-196968,
July 1, 1980, .

Lodging with Friends or Relatives

A claim by a member of the military for reimbursement of
expenses incurred during temporary duty for lodging with a
friend must be denied, even though the member paid his
friend rent for the lodging, since Joint Travel Regulations
par. M4205-1 provides that under such circumstances there
may be- no reimbursement for the cost of lodgings. 60 Comp.

" Gen. 57 (1980).  But compare B-199683, February 24, 1982,

concerning the rental of separate quarters owned by friends
or relatives.

Loss of Personal Property on Temporary Duty

A Coast Guard officer on temporary duty placed liguor in-
tended for his personal use aboard a Coast Guard aircraft
on which he was to fly from the State of Washington to
Alaska. The liquor was lost before the officer reached
Alaska. Whether the member may be reimbursed for his loss
is for determination by the Coast Guard under the Military
Personnel and Civilian Employees' Claims Act of 1964 which
provides that claims may be allowed only if possession of
the property under the circumstances was reasonable, use-
ful, or proper, and if the loss was not caused by the offi-
cer's negligence. Settlement is final and conclusive if
statutory conditions are met, B-195295, November 14, 1979,

Actual Expenses

Unusual circumstances

The Per Diem, Travel and Transportation Allowance Committee
(for uniformed service personnel) and the General Services
Administration (for civilian employees) may issuue regula-
tions permitting reimbursement to travelers on an actual
expense basis based on unusual circumstances when due to
the infrequency of travel to a given location consideration
was not given to designating that locality as within a high
cost geographical area. Authorization or approval of
actual expense reimbursement should be predicated upon ad-
vice from the Committee or the administration, as appropri-
ate, that the locality was not considered for inclusion in
the list due to lack of information with respect thereto
and will be applicable only to the specific travel under
consideration. 59 Comp. Gen. 560 (1980).
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III.

A.

Reimbursement for meals taken between permanent station and

airport

A member of the Navy, authorized actual expenses while in a
travel status, may be reimbursed for meals taken at normal
meal times en route to and from the airport servicing his
permanent duty station, where the airport is a considerable
distance from his station and he is scheduled to travel on
non-meal flights. B-215736, December 3, 1984,

Area not designated high cost

Where travel is to an area that is not designated as a high
cost geographical area but where the choice of accommoda-
tions are limited or the costs of accommodations are
inflated because of conventions, sports events, natural
disasters, or other causes which reduce the number of units
available, such events may be considered as unusual circum-
stances of the travel assignment which would permit payment
of expenses to an employee or member on an actual expense
basis depending upon the circumstances of each case and the
necessity and nature of the travel. 59 Comp. Gen. 560
(1980).

Designation of high rate area retroactively

General designation of high rate geographical area may not
be made retroactively even though the existence of normal
high costs sufficient to warrant such a designation was un-
known to the Per Diem, Travel and Transportation Allowance
committee prior to the performance of travel in any indivi-
dual case and such facts are thereafter made known. 32
Comp. Gen. 315 (1953). 59 Comp. Gen. 560 (1980).

TRANSPORTATION EXPENSES

Government Conveyance Directed

Government conveyance available but not used

Under the Joint Travel Regulations which provide that where
travel is directed to be performed by Government conveyance
and such conveyance is available, but travel is performed
by another mode of transportation, payment of the monetary
allowance in lieu of transportation is prohibited, a serv-
iceman whose orders required travel by Government air
transportation which was available for a portion of the
trip, is entitled to reimbursement for cost of travel by
commercial air only for that part of the trip where Govern-
ment air transportation was not available. 31 Comp. Gen,
572 (1952)., See also B-199731, May 8, 1981; and B-202477,
December 23, 1981.
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An Air Force enlisted member's temporary duty travel orders
directed travel by Government air and referred to a
"dedicated airlift” which would be available for his use in
returning directly to his permanent duty station. Since
the orders did not clearly state that the dedicated airlift
was the only flight for him to use, he need not reimburse
the Government for the cost of his travel for a portion of
the trip for which he used a different Government flight to
return to his permanent duty station. B-210197, June 6,
1983, ' '

Transportation officer erroneously authorizes commercial

transport

An Army officer returning to his new permanent duty station
in Hawaii from a temporary duty assignment in the United
States who is erroneously furnished transportation by com-
mercial vessel to accompany his dependents authorized this
mode of transportation to travel to the new station prior
to issuance of the temporary duty orders, is indebted for
the cost of the commercial vessel transportation, less
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the. cost of transportation by military air. The member is
also properly charged with leave for the difference in time
between air and surface transportation. The transportation
officer, limited under the member's orders to authorizing
transportation by commercial air if military aircraft was
not available, exceeded his authority and did not exercise
sound traffic judgment in furnishing transportation by com-
mercial vessel, and the member returning to his station
under temporary duty orders, his travel is not within the
scope of the Joint Travel Regulations provision authorizing
commercial vessel travel concurrently with dependents under
permanent change of station orders. 49 Comp. Gen. 744
(1970).

Government Conveyance Not Directed

Travel by commercial airline

Marine Corps member and his dependent who perform at per-
sonal expense circuitous transoceanic travel by commercial
airline authorized by permanent change-of-station orders is
entitled to reimbursement at Military Airlift Command
rates for direct travel between duty stations despite hav-
ing used commercial airline's reduced military fare con-
trary to Department of Defense (DOD) instruction providing
that such fares may not be used by active duty members
whose travel will be paid by DOD. B-198660, August 19,
1980. '

Use of Government Transportation Requests (TR's)

Commercial transportation authorized - TR available

For travel within the United States, when TR's are avall-
able to the traveler at the time and place required and the
traveler procures transportation on common carriers at his
own expense in amounts of $100 (plus tax)} or less under an
individual travel order, he may elect to receive reimburse-
ment for the actual cost of transportation for the mode of
transportation authorized and actually used. For amounts
over $100, the member may elect the same procedure, but

his reimbursement may not exceed the cost to the Government
for authorized transportation had a TR been used.

B-163758, July 24, 1972.

When TR not available

Where Army member received TDY orders Friday evening in
Tulsa, Oklahoma, directing he report to Durham, North
Carolina, following Monday morning, and authorizing travel
by public carrier, member was entitled to reimbursement as
though TR was not available even though he made no effort
to apply for one, since it was unlikely he could have ob-
tained TR under the circumstances. B-170423, February 18,
1972.

o
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D. Use of Privately Owned Vehicles (POV's)

When proﬁibited .

Express prohibition in orders--Member directed to travel
from Detroit, Michigan, to Great Lakes, Illinois, for medi-
cal observation was not entitled to mileage allowance,
where travel by rail was directed and orders stated, "POV
will not accompany EM," but member nevertheless performed
travel by private auto. B-148525, August 30, 1961l. See
also B~182918, March 6, 1975.

Group travel - commercial transportation directed--Under
orders which directed a unit to move from Fort Campell,
Kentucky, to Fort Indiantown Gap Military Reservation,
Pennsylvania, for TDY of approximately 90 days, and which
specifically directed travel by commercial air except for
certain designated members authorized travel by POV, unit
member not so designated but who chose to travel by POV was
not entitled to any mileage allowance. B-173064, June 30,
1971.

When POV authoriéed

As advantageous to Government--Where points between which
travel is performed are adequately served by common carrier
and no duty is directed en route requiring the use of a .

POV, there is no proper basis for a determination that use
of POV is more advantageous to the Government. When member
is authorized travel by POV, but the use of such transpor-
tation is not approved as advantageous to the Government
and instead is authorized for member's personal conven-
ience, mileage allowance must be computed at reduced rate
and leave charged for delays en route. B-171996, May 13,
1971; B-175580, September 5, 1972.

Permitted for member's convenience--Marine Corps member on
temporary duty assignment who commuted 120 miles daily
between his permanent residence and temporary duty station,
is entitled to be paid mileage allowance for such travel,
but not to exceed amount of per diem, etc., he would have
received hadhe remained at temporary duty station, where
commuting travel was not approved as advantageous to Gov-
ernment but was instead merely permitted for reasons of
member's personal convenience. B-186677, September 29,
1976. See also B-206503, November 30, 1982.

Reimbursable POV expenses

Mileage allowance in lieu of actual expenses--It is the

established rule that mileage allowances authorized by

statute in lieu of transportation costs or expenses, unless
otherwise qualified, are intended as a commutation for all .

transportation expenses, including such items as road and



bridge tolls, ferry fares and the like, and consequently,
that actual expenses for any such items are not properly
payable in addition to the mileage allowance. 34 Comp.
Gen. 531 (1955).

Insurance and other expenses--Since the cost of automobile
insurance, like the cost of fuel, o0il, repairs, and depre-
ciation, is one of the expenses of operating an automobile,
which expense is reimbursed to the member through the mil-
eage allowance, the cost of additional insurance is in fact
reimbursed in the mileage rate paid and may not be reim-
bursed as an ocut-of-pocket expense. 54 Comp. Gen. 620
(1975).

When actual expense reimbursable--No legal objection exists
to authorizing the amendment to the Joint Travel Regula-
tions to provide for reimbursement to members of the uni-
formed services on temporary duty for the actual expenses
incurred for operating POV's when it is determined that the
use of such vehicles is advantageousto the Government and
reimbursement is limited to the cost of gasoline, oil,
parking fees, tolls, and similar costs. B-185733, September
1, 1976.

Travel To and From Carrier Terminals

Mileage allowance authorized

A round-trip mileage allowance for members of the uniformed
services at 7 cents per mile in lieu of reimbursement for
use of taxicabs for each one-way trip between residence or
duty station and common carrier terminal by privately owned
automobile, not to exceed usual taxicab fare, including al-
lowable tip, for a one-way trip from home to terminal or
terminal to home may be authorized under the provisions of
section 303(a) of the Career Compensation Act of 1949,
which provides 7 cents per mile for travel away from the
designated post of duty: therefore, the Joint Travel Regu-
lations may be amended accordingly 39 Comp. Gen. 131
(1959). :

Not local travel - lower mileage allowance rate

Since one way trips by members of the uniformed services
between residence or duty station and carrier terminal in-
cident to the beginning or ending of travel away from a
permanent duty station are to be distinguished from travel
on official business within the limits of a duty station,
which is reimbursable under section 2(m) of the act of Sep-~
tember 1, 1954, the reimbursement authority for commutation
of such one-way trip expenses on a round-trip mileage basis
under section 303(a) of the Career Compensation Act of
1949, is subject to the 7 cents a mile maximum fixed by



section 303(a) of the Career Compensation Act of 1949. 39
Comp. Gen. 464 (1959). See also B-206503, November 30,
1982.

Flight canceled - mileage and parking fees allowed

An officer of the uniformed services who used his privately
owned automobile to reach his airport departure point under
orders authorizing travel to attend a conference, but who
is prevented from departing due to adverse weather condi-
tions and he returned home after an absence of 4 hours, is
entitled to a travel allowance under the Joint Travel Reg-
ulations, which authorizes mileage for one round trip from
home to airport, plus parking fees, not to exceed the cost
of two taxicab fares between those points. 52 Comp. Gen.
452 (1973).

Use of taxicabs and other public carriers

Member on temporary duty assignment was required by circum-
stances of adverse weather conditions to travel by taxicab
from St. John's to Gander, Newfoundland, Canada, to meet
connection flight at Gander International Airport. Payment
of full taxi fare may be made under the Joint Travel Regu-
lations, which authorize reimbursement for taxicab, bus,
streetcar, subway, or other public carrier fares between
carrier terminals when necessitated by change in mode of
transportation or when free transfer is not provided.
B-~178022-0.M., August 20, 1973.

Travel to air terminal that is not a local terminal

An officer of a uniformed service used his car to perform
two round trips between his residence, Fallbrook, Cali-
fornia, near Camp Pendleton and the Dan Diego, California
air terminal, in the course of performing temporary duty
travel. His claim for mileage for the two round trips
between his residence and the airport may not be paid under
item 1 of subparagraph M4401-~2 of the Joint Travel Regula-
tions, since the San Diego terminal is not a local terminal
with respect to his residence. However, he may be reim-
bursed for one round trip. B-191624, July 5, 1978. See
also B-206503, November 30, 1982; and B-198330, May 5,
1981. :

F. Travel at TDY Station

In general

Transportation expenses incurred by members of the uni-
formed services in the conduct of official business at tem-
porary duty stations may be reimbursed in the same manner




as for reimbursement of such expenses at permanent duty
stations to the extent that payment is not currently pro-
vided as incident to the temporary duty orders. 35 Comp.
Gen.. 680 (1956).

Taxicab between guarters and place of duty

The use of taxicabs by members of the uniformed services
for travel between their lodging and the place of temporary
duty when the lodging is so remote from the temporary duty
station that it is not reasonably accessible by public con-
veyance and when the travel requires an excessive expendi-
ture of personal funds is considered travel on official
business to entitle the members to reimbursement for the
actual expenses, provided that the expenses are admini-
stratively approved. 42 Comp. Gen. 612 (1963).

POV or public carrier to duty station and restaurants

To provide the same entitlements for local transportation
costs to members of the uniformed services as are author-
ized for civilian employees by the Standardized Government
Travel Regulations, member at a temporary duty station for
travel between place of lodging and place of business may
be reimbursed the cost of bus or streetcar fare, taxicab
fare when authorized or approved as advantageous to the
Government, mileage for the use of a privately owned
automobile, and the expense of travel to the nearest
available eating place, considered necessary transportation
not incidental to subsistence and, accordingly, the Joint
Travel Regulations may be amended to provide the same reim-
bursement right as authorizing the civilian regulations
including expense of daily travel to procure meals, bus or
streetcar travel, taxicabs, and mileage, however, 37

U.S5.C. 404 governs within and without station travel for
the entire trip. 45 Comp. Gen. 30 (1965).

Exact amounts and dates of taxi fares not recorded

Service member while serving on temporary duty was author-
ized use of taxi service in and around tempoary duty sta-
tion by memorandum endorsement to orders, but cannot fur-
nish evidence of exact dates and amounts for the taxi
fares. Since the number of trips claimed was far less than
the maximum which could be allowed he may be reimbursed for
such fares on the basis of best estimate of taxi trips uti-
lized during the period. B-180243-0.M. May 22, 1974.

Interstation travel

Member of the Marine Corps travelled by privately owned
vehicle from his home in Springfield, Virginia, to
Quantico, Virginia, in order to perform temporary duty.
Member's travel is interstation travel and therefore pay-
ment of his travel allowance is governed by 37 U.S.C. 404
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and the implementing regulations. However, Comptroller
General has no objection to proposed amendment to regula-
tions that would result in separate cities or installations
in close proximity being classified as within a "local com-
muting area" for purposes of payment of a mileage allowance
at the higher rate authorized by 37 U.S.C. 408. 59 Comp.
Gen. 397 (1980). See also B-206503, November 30, 1982.

Local travel

The Joint Travel Regulations may be amended to expand the
definition of the term "area” in paragraph M4500-2 to re-
flect the view that the area intended to be covered under
37 U.S.C. 408 for reimbursement for travel in the vicinity
of a duty station is the normal commuting area of the sta-
tion concerned. However, in implementing the proposed
amendment an arbitrary mileage radius should not be es-
tablished in setting up the local commuting areas of per-
manent and temporary duty stations. 59 Comp. Gen. 397
(1980). See also B-206503, November 30, 1982,

Special Conveyances

Hire for extended travel

May be authorized--A Coast Guard member who is required to
perform official travel to a place not served by common
carriers under circumstances not permitting transportation
by Government vehicle, and who is authorized by proper
orders to hire a special conveyance (taxicab, U-Drive car,
airplane, etc.) to perform such travel, may be reimbursed
under provisions of the Joint Travel Regulations. 33
Comp. Gen. 563 (1954).

Taxicabs~-Army member whose TDY orders authorized travel by
"rail" but who elected to travel to TDY station by taxicab,
was not entitled to reimbursement of taxi fare, since hire
of special conveyance was not authorized in orders and
since travel performed did not come within provision of
Joint Travel Regulations which authorizes reimbursement for
taxicab fares incident to travel to and from "carrier ter-
minals.” However, member was entitled to mileage allowance
authorized. 33 Comp. Gen. 390 (1954).

Rented commercial aircraft--Air Force officer claims reim~
bursement for using rented commercial aircraft under
blanket temporary duty travel order which stated that
written justification must be filed for each use of such
special conveyance and such conveyance would be authorized
only if order issuing/approving official specifically
endorsed order for each trip,- which endorsements and justi-
fications were not made. Regardless of possible applica-
tion of DOD Instruction which prohibits use of leased com-
mercial aircraft without proper authorization, under Joint




Travel Regulations member is not entitled to reimbursement
since he did not have required approval for use of rented
aircraft. Thus member is entitled only to mileage allow-—
ance for travel at personal expense. B-185853, September
21, 1976.

Aero Club aircraft

Constitutes Government conveyance--Use by Air Force officer
on official travel of aircraft which was loaned by Depart-
ment of the Air Force to the Air Force Academy Aero Club
which was given full operational control of aircraft,
nevertheless, constitutes use of a Government conveyance
within the meaning of the Joint Travel Regulations which
authorizes payment of monetary allowance in lieu of trans-~
portation for use of commercial or privately owned trans-
portation and precludes such allowance for use of
Government conveyances; however, amounts paid by the offi-
cer for gas and other necessary expenses are for reim-
bursement if supported by receipts. 38 Comp. Gen. 366
(1958).

Flying fees--The hourly flying fee charged an Air Force
officer by the Air Force Academy Aerc Club for the use on
official travel of aircraft loaned to the Club mav be con-
sidered a reimbursable travel.expense item under the Joint
Travel Regulations, which provide that, in unusual
circumstances, where expenses of operation of Government
convevances are incurred the traveler mav be relmbursed

40 Comp. Gen. 587 (1961).

Airport fees--"tie-down" fees~~ Charges paid for the pro-
tection and safeguard of Air Force Academy Aero Club air-
craft left overnight at commercial airports when Government
facilities are not available may be considered as in the
nature of storage expenses which are reimbursable under the
Joint Travel Regulations when a Government conveyance is
used for official travel. 40 Comp. Gen. 587 (1961).

Aircraft destroyed -~ insurance--Military member may be

" reimbursed, as part of essentlial expenses, insurance de-

ductible charged for destruction of_Aefo Club Aircraft used
by member on official duty. Total cost, however, is lim-
ited to cost to Government of commercial transportation
otherwise available for use. B-181364-0.M., February 13,
1975.

Mechanical breakdown - return to permanent station--Air
Force member who traveled on temporary duty using Aero Club
aircraft which incurred mechanical difficulties may not be
reimbursed for travel to and from San Francisco, his per-—
manent duty station, while waiting for the aircraft to be
repaired, since the trip was not a necessary expense pursu-
ant to public business but an expense as a result of a
personal choice. 55 Comp. Gen. 1247 (1976).

4~37



No precedence over normal Government conveyance--The use of
Aero Club-owned or Government-lcocaned aircraft is considered
a Government conveyance when used as a mode of official
travel but under current regulations such use will not take
precedence over normal Government conveyance irrespective
of whether use of the aircraft may be considered advanta-
geous to the Government. 55 Comp. Gen. 1247 (1976).

Reimbursement - constructive travel limit--The determina-
tion of the constructive transportation cost ceiling on Air
. Force travel vouchers involving Aero Club aircraft or pri-
vate aircraft by including the commercial fares for the
operator (pilot) plus corresponding fares for any pas-
sengers accompanying the operator who are also in an offi-
cial travel status does not appear to be improper. 55
Comp. Gen. 1247 (1976)}.

Transoceanic ferries

Although there is no authority in current regulations under
which full fare (including that part attributable to trans-
portation of the automobile) for Hovercraft crossing of the
English Channel may be paid incident to temporary duty
travel of military personnel, it does not appear that pay-
ment of such full fare would be objectionable under
appropriate regulations if travel by automobile, including
transoceanic ferry service is specifically authorized as
advantageous to the Government since the transportation of
the automobile may be considered as incident to authorized
travel of the member in appropriate circumstances. 55
Comp. Gen. 1072 (1976).

'Privately owned sailboat

A service member authorized reimbursement of the cost of
transoceanic transportation used when performing travel
upon PCS who traveled by privately owned sailboat may be
reimbursed only necessary expenses directly connected with
the operation of the vessel (fuel, oil and docking fees),
provided they do not exceed the amount which would have
been paid by the sponsoring service for available Govern-
ment transportation. B-197402, September 16, 1980.

Circuitous Routes

In general

Navy member on permanent change of station from Antarctica
to Bainbridge, Maryland, instead of normal route (Christ-
church to Auckland, New Zealand, by foreign carrier, and by
Category "Z" American air to Travis Air Force Base, Cali-
fornia), traveled circuitously for personal reasons using
foreign air for overseas travel except from Lima, Peru, to
Miami, Florida. Since American'ir was available via the
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direct route from Auckland to Travis, reimbursement not to
exceed Government cost from Christchurch teo Travis may be
paid for cost of travel from Christchurch to Auckland and
from Lima to Miami but' not for costs -of other foreign trav-
el. 54 Comp, Gen, 850 {1975), See also B~191681, November
21, 1978; and B-198341, April 28, 1981.

Use of foreign carrier

Former Navy member who upon release from active duty re-
turned to U.S, by circuitous route via foreign carrier is
denied claim for additional travel allowances since compu-
tation of reimbursement must be based on cost of most
direct, usually traveled route. Furthermore, the Joint
Travel Regulations prohibit reimbursement of foreign car-
rier travel unless domestic transportation is impractical,
unavailable, or would interfere with official business.
Claimant's ignorance of prohibition provides no basis for
relief; however, he does appear entitled to additional
mileage payment for distance between point of debarkation
in U.S. and home of record, B-178847, August 28, 1973,

Delivery of automobile-~-port selected for personal
convenience

A provision of the Uniformed Services Pay Act of 1981 au-
thorized a new travel allowance for service members trans-
ferred overseas to reimburse them for the expenses of
taking their automobiles to and from ports of shipment.

The Congress did not intend that this provision be inter-
preted to allow reimbursement for trips taken over unneces-
sarily circuitous routes to and from ports selected for
personal convenience, for example, to accomodate travel to
a desired leave location. Hence, a transferred Navy petty
officer who was ordered to proceed from California to Char-
leston, South Carolina, to board a military flight to a new
duty station in Panama, and who could have delivered his
automobile to the port in Charleston for overseas shipment,
may not be allowed additional travel allowances predicated
on his election to take leave en route in Massachusetts and
to deliver his automobile instead to a port in New Jersey.
B-215123, December 4, 1984,

I. Use of Foreign Air Carrier Prohibited

General rule

An Army member who travels with dependents to an overseas
location on a foreign airline (one not holding a certifi-
cate under 49 U.S.C. 1371) is not entitled to reimbursement
for such travel since reimbursement for travel on a foreign
airline is prohibited by 49 U.S.C. 1517 and pars. M2150 and
M7000-8, 1 Joint Travel Regulations, when United States
certificated carriers are available. B-193419, March 29,
1979. See also B-198872, February 20, 1981; and B-203625,
February 22, 1982; B-206723, October 21, 1982.
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Justification certificate

A service member may execute a justification certificate
regarding "unavailability® of United States-flag air
carriers, and paragraph M2150-3(1), 1 JTR, defines United
States-flag air carrier passenger service "unavailable" if
a traveler, en route, has to wait 6 hours or more to
transfer to a United States-flag air carrier to proceed to
destination. However, it does not apply to a service
member waiting to begin travel but not "en route" from
origin airport to destination and does.not apply if only
military reduced rate seats are unavailable when other
seats are available. Service member executing such a
justification certificate as the basis for United
States-flag air carrier "unavailability" when it does not
apply may not be reimbursed for travel performed on a
foreign-flag air carrier.. B-195302, October 17, 1979..
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Basis for justification

Joint Travel Regulations' provisions implementing 49
u.s.c. § 1517, commonly called the Fly America Act, may not
be changed to permit the greater use of foreign air car-

. ..riers on_the basis of their lower transportation costs.
However, the provisions should be changed to be COnsistent
with the 1980 amendment to the Act, which permits greater
use of foreign air carriers to avoid undue delay.

B-207637, November 10, 1982,

J. Use of Travel Agency

Inadvertent use

A member of the uniformed services, to take advantage of a
. low cost charter flight, purchased transportation for offi-
cial travel with personal funds from a travel agency.
Since traveler was not aware of the regulation which pre-
cludes use of travel agencies he may be reimbursed an
amount not exceeding the cost of the transportation if it
had been purchased directly from the carrier. 58 Comp,
Gen. 710 (1979).

. Member with notice of prohibition

A Navy Reserve officer who frequently traveled by air for
mobilization training claims reimbursement for discount
rate alr fare tickets he purchased from a travel agency for
" travel within the United States. The use of a trave}
agency in such a case is prohibited by regulations because
generally purchases directly from air carriers are more ef-
ficient and economical. Reimbursement is allowed only if
the purchase was inadvertent and the claimant neither knew
nor should have known of the prohibition. However, this
officer was aware of the prohibition so he may not be reim-
bursed for such tickets. B-204297, December 22, 1981.

IV. MISCELLANEQUS
REIMBURSABLE EXPENSES

A. Quarters Rented But Not Used

“rpravel delays

Rent for reserved hotel rooms which could not be used by a
group of military and civilian personnel traveling on offi-
cial business overseas incident to a research project
because the Government airplane on which they were travel-
ing was delayed due to mechanical difficulties and weather,
and because the notice of cancellation of the reservations
arrived too late to permit the hotel to rent all of the
reserved rooms, may considered as a necessary expense inci-
dent to the authorized project flight and the claim paid.
41 Comp. Gen, 780 (1962).
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Recall to permanent station

"Where a Navy officer was unable to fulfill his temporary
duty assignment because he was recalled to his permanent
station for emergency duties a few hours after arrival at
the temporary duty station the advance payment for the ren-
tal of a hotel room may be reimbursed in addition to taxi
fare and tips for handling baggage at the air terminal
since the officer under proper orders rented the hotel room
due to the unavailability of Govermment quarters, and the
reimbursable hotel charge is considered an administrative
expense that is chargeable to the appropriation for Opera-
tion and Maintenance, Navy. 51 Comp. Gen. 12 (1971).

TDY at different places - double rental required

An officer involuntarily assigned to bachelor officers
quarters at his temporary duty station, Clark Air Base (AB)
in the Philippines, which he is directed to maintain while
deployed to Taiwan because of adverse weather conditions,
and where he is paid for the period August 8 through
October 1, 1972, the maximum locality per diem rate of $13
is entitled to reimbursement of the $2 per day service
charge he paid during his absence from the AB notwithstand-
ing paragraphs of the Joint Travel Regulations against in-
creasing a maximum locality rate. The service charge is
not a rental fee but is intended to defray operating ex-
penses, and as the service was not agreed to by the offi-
cer, or required to be furnished during his absence, the
reimbursement will not constitute additional per diem. 52
Comp. Gen. 917 (1973).

TDY at different places - double rental for personal
convenience

Navy member sent on 6-month temporary duty assignment to
Misawa, Japan, and other places, who maintained unoccupied
Government living guarters at Misawa as a matter of per-
sonal convenience and for storing personal belongings dur-
ing short periods when performing additional duty in the
Philippines and Korea, and while on leave at Kyoto and
Tokyo, Japan, is not entitled to reimbursement for room
charges incurred during such periods either as per diem or
as a necessary miscellaneous expense incidental to official
travel. B-188415, July 6, 1977.

B. Baggage Handling

General rule

The tips given exclusively for handling Government property
at hotels may be reimbursed to members of the uniformed
services, and the Joint Travel Regulations amended accord-
ingly, the rule that a tip is an incidentalexpense item
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included in a member's per diem applying only to personal
baggage. However, reimbursement may not be authorized for
tips or fees incurred in handling a member's personal bag-
gage as well as Government property at hotels except to the
extent a separate charge or additional cost is experienced \
for handling the Government property. 48 Comp. Gen. 84 . !
(1968).

Failure to itemize reimbursable amounts

Where member claimed reimbursement for expenses incurred
for "unloading, movement, checking, loading, and transport
of baggage," but statement submitted did not disclose which
items were reimbursable expenses under requirements and
limitations of regulations, no amount could be paid on
claim. 40 Comp. Gen. 140 (1960).

Excess baggage

Member incurs excess baggage costs while traveling on com-
mercial airline. Under 1 Joint Travel Regulations, para.
M4404, such costs may be reimbursed member if authorized
before travel or approved after travel by appropriate Army
officials. Since excess baggage costs were neither author-
ized nor approved, member may not be reimbursed. B-195585,
February 21, 1980.

Baggage lost or- stolen

|
A Coast Guard officer on temporary duty placed liquor in- |
tended for his personal use aboard a Coast Guard aircraft i
on which he was to fly from the State of Washington to |
Alaska. The liquor was lost before the officer reached

Alaska. Whether the member may be reimbursed for his loss

is for determination by the Coast Guard under the Military

Personnel and Civilian Employees' Claims Act of 1964 which

provides that claims may be allowed only if possession of

the property under the circumstances was reasonable, use-

ful, or proper, and if the loss was not caused by the offi-

cer's negligence. Settlement is final and conclusive if

statutory conditions are met. B-195295, November 14, 1979.

C. Airport Taxes

The airport fees military and civilian personnel are re-
quired to pay when departing from airports incident to the
official travel of themselves and their immediate families
and dependents are reimbursable, if the charges are reason-
able, as transportation expenses on the basis of a Supreme
Court ruling that a user fee imposed on departing pas-
sengers does not involve an unconstitutional burden on in-
terstate commerce, and that if the funds received by local
authorities do not exceed airport costs, it is immaterial
whether they are expressly earmarked forairport use. How=-
ever, as fees imposed on arriving passengers are held to be
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an unreasonable interference with interstate commerce, they
may not be reimbursed, but if found valid upon appeal,
reimbursement is authorized on the same basis as departure
fees. 52 Comp. Gen. 73 (1972).

Traveler's Checks

Reimbursement to members of the uniformed services for the
cost of purchasing traveler's checks, whether the related
travel is performed within or without the United States may
be authorized without regard to the value of the checks
purchased in view of the broad 'authority for reimbursement
in connection with the travel of members and their depend-
ents, and the Joint Travel Regulations amended accordingly,
thus bringing reimbursement for the cost of traveler's
checks for travel within the United States in line with the
long recognition that the cost of traverler's checks inci-
dent to travel outside the United States is a valid ex-
pense. 51 Comp Gen. 606 (1972). '

Passports

No Travel Performed

Air Force member who obtained passport in preparation for
overseas TDY assignment, but who was separated from active
duty without having undertaken TDY assignment, was not en-
titled to reimbursement for passport fees, since there is
no authority for reimbursement of such fees incurred in
preparation for travel if no travel is performed.
B-168038, November 25, 1969, citing 45 Comp. Gen. 34
(1965).

Extra travel to obtain passport

A member may not be reimbursed for travel expenses incurred
due to extra travel to cobtain passports for a permanent
change of station where no travel orders are issued author-
~izing such extra travel. Also, the charge to leave for the
time the member spent obtaining the passports is a matter
within the discretion of the service and will not be dis-
turbed. B-195586, July 15, 1980,

F. 1Ice for Cooling Water

The term "other similar incidental expenses™ as used in the
Joint Travel Regulations, providing that per diem allowance

~ is designed to cover room rentals, meals, tips, laundry,
and "other similar incidental expenses," includes the cost
of ice for cooling drinking water so that the cost of ice
deemed necessary to cool water in order to make it potable
for members of the uniformed services who are receiving per
diem while on detached duty is not an expense for which the
Government is liable. 31 Comp. Gen. 501 (1952).



G. Dependents' Expenses - Award Ceremonies

There is no authority for the Secretaries concerned to is-
sue regulations authorizing the payment of travel and
transportation expenses of dependents of civilian employees
or military members to accompany such employees or members
who are receiving honor awards, nor is there authority for
the payment of travel and transportation expenses of such
dependents to receive awards themselves. 55 Comp. Gen.
1332 (1976).

H. Telephoné Charges, Athletic Equipment,
Banquets, Entertainment, Alcoholic
‘Beverages, Etc.

Members on temporary duty toc attend courses offered by
certain universities may not be reimbursed for telephone
installation and service charges (when for personal conven-
ience), gym outfits (unless gym classes are part of
curriculum), or expenses for alcoholic beverages. There is
no basis to authorize TDY allowances for dependents in con-

necton with "Graduation (Wives) Week." Also, "Cape Cod ‘
Weekend" expenses, "Can Group" dinner expense, and pro-rata
share for entertainment cannot be considered "extraordinary
costs of banquets attended in connection with official bus-
iness as a part of a conference or meeting." Moreover,
such expenses may not be considered in determining level of
per diem, since purpose of per diem is to offset necessary
subsistence costs of travel. B-174464, February 28, 1972.

I. Costs of Babysitting and Gasoline

Member on permenent change of station from California to
New Mexico who performs relocation at personal expense is

not entitled to reimbursement for baby sitting and for gas-
oline for return trip to California to get dependents, in

absence of authority for such reimbursement, such expenses
being in nature of miscellaneous costs for which a disloca-
tion allowance was paid to member. B-184023, July 29,
1975. .

J. Trip Cancellation Insurance

A menber of the uniformed services purchased trip cancella-
tion insurance when he purchased charter flight accommoda-
tions. It is the policy of the Government to insure its
own risks of loss. Trip cancellation insurance is not a
reimbursable travel expense unless it can be shown that the
insurance is an inseparable part of a travel package which
provides special or reduced fares at a savings to the Gov-
ernment. 58 Comp. .Gen. 710 (1979).




K. Laundry Expenses

. An Army member's claim may not be allowed for commercial
laundry expenses incurred while he was on temporary duty in
Cairo, Egypt, and was entitled to per diem at the full rate
authorized when Government furnished quarters are used,
While under applicable regulations reimbursement of certain
necessary incidental expenses in addition to per diem is
permitted if approved as being necessary to the successful
per formance of the related duty and as in the interest of
the Government, in this case such authorization was not
given. In any event laundry expenses are generally con-
sidered as subsistence expenses covered by the per diem
allowance the member received. B~-205354, June 2, 1982,

L. Animal Quarantine Fee

Animal gquarantine fee incurred for family at service mem-
ber's temporary duty station while en route to new duty
station incident to transfer may not be reimbursed because
it is not an allowable transportation or transportation-
related expense, Further, the fact that the member was
allowed accompanied travel with temporary duty en route
does not permit payment of a fee incurred because the
family pet was traveling with the family. B-205577, May
18, 1982,

. M. Telephones - Change of Permanent Quarters

Reconnection charges

Claim that reimbursement of telephone reconnection charges
should be paid under same authority as other utility
charges incurred incident to a required relocation of Air
Force member, not constituting a permanent change of sta-
tion, may be paid, since it is doubtful that Congress in-
tended to preclude payment in such cases when enacting 31
U.5.C. 679, which precludes the payment of any expense in
connection with telephone service installed in a private
residence. 56 Comp. Gen. 767 (1977).

Relocation of telephone for temporary period--A member of
the Alr Force who was ordered to vacate his quarters in a
Government dormitory for 3 months during renovation was au-
thorized reimbursement for allowing his private telephone
service to continue as a less costly alternative to paying
reconnection charges at his temporary quarters. During
that period although he could not use his telephone he was
able to charge toll calls to his account. Use of appropri-
ate funds for reimbursement for the service charges that
accrued during renovation is prohibited under 31

U.S.C. § 1348, Relocation of a telephone for this tempor-
ary period is not analogous to the situation in which tele-
phone relocation charges were authorized because that case
involved a permanent move caused by Government necessity
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and not a temporary move. Absent authority to pay for
relocation of telephone service there is no authority to
pay for basic service charges. B-213660, May 3, 1984.

Government-procured service

Because of necessity to ensure telephone service in the Air
Deputy’'s residence upon his occupancy of quarters in Nor-
way, telephone service is secured by the U.,S. Government
under long-term lease. PFor 2 months, between incumbents
the residence was vacant but the telephone charges con-
tinued to accrue. Although 31 U.S.C. § 679 prohibits using
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appropriated funds for telephone service in a private resi-
dence, the statute is not to be applied here where neither
the outgoing nor incoming Air Deputy occupied the premises
during the period covered by the charges. 60 Comp Gen. 490
(1981). Compare 59 Comp. Gen, 723 (1980).

SPECIAL CATEGORIES AND CIRCUMSTANCES

Reserve, and National Guard, and

Retired Members On Active Duty

Reservists on active duty - length
of active duty period

Per diem allowed if tour of duty less than 20 weeks--Mem-
bers of Reserve components who are called to active duty or
active duty for training, as distinguished from annual
active duty for training under orders which required a
return home upon completion of duty, are entitled to per
diem if called to duty from their homes for tours of less
than 20 weeks duration, 37 U.S.C. 404(a)(4) permitting the
paynent of per diem to reservists ordered from their homes
for short periods of less than 20 weeks of duty, irre-
spective of the type of duty performed, if they are not
furnished quarters and mess at a training duty station. 48
Comp. Gen. 517 (1969),

Per diem not allowable if tour of duty more than 20
weeks--When members of Reserve components are ordered to
actlve duty or active duty for training for 20 weeks or
more, the rules and regulations relating to temporary duty
travel do not apply and the entitlement of reservists to
per diem is for determination pursuant to 37 U.S.C.

404{a) (1) and not section 404{a){4), which provides for the
equalization of reservists' benefits with that of Regular
members. 48 Comp. Gen. 517 (1969), See also B-207840,
January 10, 1983,

Tour of duty extended beyond 20 week period--Where due to
unforeseen circumstances, it is impossible for a reservist
to complete ordered duty within a scheduled 20-week period,
per diem payments may be continued for short additional _
periods and regulations amended accordingly. 49 Comp,

Gen. 621.(1970). Compare B-203525, March 15, 1982 (exten-
sion not due to unforeseen circumstances).

Two tours of duty exceeding 20 weeks, at same location,
with 1-day break in service-—-A naval reservist who travels
from and to his home under orders providing for a 63-day
recruiting assignment at a temporary duty station and then
under subsequent orders after a 1-day break in service
returns to the temporary duty station for a 150-day similar
assignment is considered to have had one continuous period
of service for determining entitlement to a temporary duty
allowance - per diem and monetary allowance in lieu of
transportation - and under 37 U.S.C. 404(a) permitting
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payment of travel and transportation allowances to
reservists ordered from home for short periods of active
duty - less than 20 weeks - where mess and quarters are not
provided, the member may not be paidon the basis that two
periocds of duty were authorized by the separate orders. 48
Comp. Gen. 655 (1969),

Two tours of duty exceeding 20 weeks, at different loca-
tions, with break in-service--The fact that orders direct-
ing an officer of the Army National Guard to report for 3
phases of continuocus rotary wing aviation training to be
held at 2 different locations for a period in excess of 20
weeks were revoked to substitute two separate orders of 18
weeks each for training at different locations, with a
gservice break in-between, does not operate to deny the
officer entitlement to per diem for the entire period of
training. Public Law 90-168, which is implemented by the
Joint Travel Regulations to provide per diem for members of
Reserve components ordered to active duty from home while
at a permanent duty station for less than 20 weeks, where
Government quarters or mess, or both, are not available,
contains no indication in its legislative history that it
is not applicable to separate periods of training. 49
Comp. Gen. 320 (1969).

Tour of duty exceeds 20 weeks solely due to holiday
schedule--A chief warrant officer, a member of the Rhode
Island National Guard, who under permanent change of sta-
tion orders attended full-time training duty in a Warrant
Officer Auto Repair Course at an Army OrdnanceCenter and
School for a period in excess of 20 weeks, although the
usual period of instruction is less than 20 weeks, because
no instruction was provided during the Christmas holiday
period, and other military personnel who were students, -
some menmbrs of the Army, the National Guard and United
States Army Reserve - similarly situated are entitled to a
per diem allowance, notwithstanding the receipt of per-
manent change of station orders, as both the officer and
students were in fact in a temporary duty status since the
actual course of instruction was less than 20 weeks' dura-
tion and the active duty status during the holiday period
‘was merely incidental to the course of instruction and did
not serve to extend the period of the instruction. 53
Comp. Gen. 218 (1973).

Availability of Government quarters and mess

General rules if quarters and mess availabale--Reserve mem-
ber on active duty for training for 35 days at a service
school where Government quarters and messing facilities are
available is not entitled to per diem. Prohibition against
payment of per diem to Reserve members during annual train-
ing where Government gquarters and messing facilities are
available is also applicable to periods of active duty for
training. Army Regulations provision which permits member
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to use other than Government facilities is not applicable
to a reservist attending military service school.
B-203925, September 2, 1981.

"Residual" per diem if quarters and mess available~-To
equalize the entitlement of members of the National Guard
with members of Regular components, regulations may be
amended to provide so-called "residual" per diem for reser-
vists ordered to duty for periods of less than 20 weeks
when quarters and mess are available, not only to attend
service schools, but in all cases similar to those where
Regular members performing like duty in a temporary duty
status are entitled to per diem, subject to the exception
in the legislative reports with respect to section 3 of
Public Law 90-168 (37 U.S.C. 404(a)), that no member of a
Reserve component should receive any per diem for perform-
ance of 2 weeks of annual active duty for training at a
military installation where guarters and mess are avall-
able. 49 Comp. Gen. 621 (1970).

Per diem if quarters and mess unavailable--Denial of per
diem under 37 U.S.C. 404 (a)(4) to a member of a Reserve
component is required only while he is on annual active
duty for training when Government quarters and Government
mess are available and, therefore, per diem may be paid to
a member of a Reserve component while on annual active duty
for training or active duty at a duty station where Govern-
ment guarters or Government mess, or both, are not avail-
able even though the duty is performed at the same place
and under the same conditions as apply to the reservist's
inactive duty training. 48 Comp. Gen. 517 (1969).

Per diem allowable if member lodged in nonappropriated fund
facility~-~-Member of Reserve component ordered to annual
active duty for training stayed at Navy Lodge, a nonappro-
priated fund temporary lodging facility, at $9 daily
charge. In view of 37 U.S.C. 404(a)(4) and Joint Travel
Regulation, which provide that members of Reserve com- :
ponents ordered to annual active duty for training are not
entitled to per diem if Government quarters and mess are
available, does not preclude per diem where members of
Reserves incur lodging expenses at nonappropriated fund
activities which were defined as Government quarters for
purposes of 1 JTR without consideration that such expenses
would be incurred. 55 Comp. Gen. 130 (1975).

Per diem not reduced due to receipt of quarters allow-
ance--A member of the Coast Guard Reserve when away from
home to perform active duty training at an installation
where Government quarters and messing facilities are not
available, in addition to entitlement to the travel and
transportation allowances provided by 37 U.S5.C. 404(a) (2)
and (3), may be credited under the authority of 37 U.S.C.
404(a)(4) with a basic allowance for quarters and per diem




without reduction, the restriction in 37 U.S.C. 403(b} to
the payment of a guarters allowance when a member is not
entitled to basic pay having no application to a section
404(a)(4)entitlement, and the Joint Travel Reoulations not
requiring a reduction in per diem while a reservist is
entitled to quarters allowance. However, the basic allow-
ance for subsistence prescribed by 37 U.S.C. 402(b) is not
payable to an enlisted man receiving per diem and therefore
‘subsisted at Government expense. 48 Comp. Gen. 301

{1268).

Reservist's home located at or near duty station

Mileage allowance prohibited for commuting expenses--A mem-
ber of a Reserve component who commutes daily from his home
to his training duty station is not "away from home" within
the meaning of 37 U.S.C. 404{(a} (4) to entitle him to reim-
bursement for the expense of commuting and, therefore,
although the reservist because his activeduty station is
his permanent duty station would be entitled to reimburse-
ment under the Joint Travel Regulations for travel expenses
incurred in conducting official business within his per-
manent duty station and adjacent areas, the requlation may
not be amended to authorize reimpursement to reservists for
the expense of commuting daily between home and duty sta-
tion located within the corporate limits of the same city
or town. 48 Comp. Gen. 517 (1969).

Per diem prohibited where member commutes—--Army reservist
whose home was in Richmond, Virginia, was directed to
report to Fort Lee, Virginia, 26 miles distant, for active
duty for training of 3 months. Government gquarters and
messing facilities were not available and travel by public
transportation was impracticable, so that member commuted
by private automobile. He was not entitled to per diem or
mileage allowance, since he commuted daily from home and
since Fort Lee was his permanent duty station. B-175929,
Octobker 4, 1972.

TDY performed by reservist near place from which called to
active duty--Reservists ordered to active duty training at
permanent duty stations away from their homes or places
from which ordered to active duty for periods of either A
less or more than 20 weeks who subsequently are required to
perform temporary duty assignments away from the permanent
stations in areas where their homes or places from which
they are ordered to active duty are located, are entitled
to per diem under the applicable provisions of the Joint
Travel Regulations since the members having departed their
permanent duty stations are in travel status, and the fact
additional expenses are not incurred at the temporary duty
location does not preclude payment of per diem, as "per
diem" is a commutation of expenses and is payable without
regard to whether the expenses it is designed to reimburse
are actually incurred. 53 Comp. Gen. 484 (1974).

3

4-49



Inactive duty training immediately before or after active
duty period

A Reserve member who performs inactive duty training at
headquarters before and after an active duty training peri-
od is not precluded from entitlement to the travel and
transportation allowances authorized in 37 U.S8.C. 404(a)
because of the prohibition in the Joint Travel Regulations
against payment of travel or transportation allowances for
inactive duty training at the headquarters of a Reserve
component, absent a requirement for performance of travel
immediately preceding or upon detachment from active duty.
For consideration, however, is the availability of the
‘reservist for inactive duty training, 37 U.S.C. 204(b)},
providing that the active duty status of a reservist or-
dered to duty for more than 30 days is expanded to include
travel time. 48 Comp. Gen. 78 (1968).

Reimbursement for miscellaneous expenses if reservist en-
titled to per diem

Members of the Reserve components away from home on active
duty for less than 20 weeks, and entitled to a per diem at
their permanent station, may be reimbursed such
miscellaneous expenses as are authorized for Regular mem-
bers of the uniformed services under the Joint Travel Regu-
lations in connection with travel or temporary duty and the
regulations amended accordingly in view of the parity in-
tended to be accomplished by the addition of clause (4) to
37 U.S.C. 404(a) by the act of December 1, 1967. However,
the entitlement to travel between place of lodging or mess-
ing and duty as prescribed in Joint Travel Regulations may
not be authorized since under clause {(4) members at their
permanent station performing annual training duty are not
entitled to per diem when Government quarters and mess are
available. 51 Comp. Gen. 559 (1972).

Reservists serving on active duty without pay

Per diem not authorized--The authority provided by 37
U.5.C. 1002(b) to pay membens of the National Guard, or of
a Reserve component of a uyniformed service performing
training or other duty pay, travel and transportation al-
lowances to and from the training or duty and to furnish
them subsistence and quarters in kind, or commutation
thereof, at a rate fixed by the Secretary of the military
department. concerned may not be exercised to amend the
Joint Travel Regulations to prescribe entitlement to the
payment of per diem allowances at rates provided for those
members who are not furnished quarters and/or mess while
performing duty without pay at locations other than at
their primary duty stations, the Secretaries' discretionary
authority extending only to furnishing subsistence and
quarters in kind, or commutation thereof, and "commutation"
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meaning a fixed sum in lieu of rations and quarters in
kind, a per diem payment - a temporary allowance payable on
a daily basis and varying in accordance with the expenses
incurred - may not be authorized. 44 Comp. Gen. 615

(1965) . ,

Reimbursement on actual expense basis not authorized--The
commutation rate provided in 37 U.S8.C. 1002(b) in lieu of
gquarters and subsistence to members of the National Guard,
‘or of a Reserve component of the uniformed services who
consent to additional training or duty without pay has
reference to the cost to the Government of furnishing sub-
sistence and quarters in kind, -and not to the actual ex--
pense a member incurs in providing himself with subsistence
and quarters, and the established aggregate daily commuta-
tion rate exceeding the maximum commuted rates prescribed
by 37 U.8.C. 402 and 403 for members performing training
duty in a full pay status, the rate may not be increased.
Nor may an increase on a nonnGovernment cost basis tanta-
‘mount_ to payment of an unauthorized per diem at a duty
station, be prescribed. 46 Comp. Gen. 319 {1966).

Reservists hospitalized for 1njury or disease 1ncurred in
line of duty , _ .

Members of the Army and Air Force Reserve, and National
Guard qualifying for the disability benefits prescribed by
10 U.Ss.C. 3722 and 8722, and 32 U.S.C. 319, having been
authorized necessary transportation incident to hospitali-
zation, rehospitalization and return home when discharged
from the hospital, the Joint Travel Regulations may be
amended to authorize travel allowances consistent with the
general authority for travel and transportation allowances
provided in 37 U.S.C. 404. 43 Comp. Gen. 561 (1964).

Retired personnel ordered to active duty
T - I

The payment of the travel and transportation allowances
prescribed in 37 U.S.C. 404(a) to retired members of the .
uniformed services ordered to short periods of duty at a
station where mess and quarters are not prescribed is not
precluded by the lack of specific reference to retirees in
the legislative history of Public Law 90-168, dated Decem-—
ber 1, 1967, adding clause 4 to section 404(a) to provide
travel and transportation allowances for Reserve com-—
ponents, the 1967 act having been designed tc authorize the
same entitlements to "all military personnel" when the cir-
cumstances are essentially the same. In amending the Joint
Travel Regulations to provide for payment to retired mem-
bers, the fact that the per diem authorized by the act is a
permanent station allowance that is payable only during
periods of duty at a permanent station is for considera-
tion. 48 Comp. Gen. 553 (1969).



Travel for medical examination

Reserve or retired member who does not pass physical exam-
ination given incident to being ordered to active duty for
more than 30 days is entitled to pay and allowances for
period required for examination and travel time to and from
examination, provided orders place member in active duty
status. Reserve or retired member who passes physical
examination incident to such orders is entitled to pay and
allowances for travel time to his first duty station when
later ordered to active duty for more than 30 days
B-181762, July 18, 1975.

Reservist on indefinite active duty voluntarily relieved
from and immediately recalled to active duty

An Army Reserve officer on indefinite active duty assigned
to the Selective Service System who is voluntarily relieved
from active duty in the Army and immediately thereafter is
voluntarily recalled to active duty in the same grade in
the Army Reserve and assigned to the Army National Guard
without any break in service is not entitled to travel al-
lowances. B-193799, July 13, 1979.

Reservist travel on ordinary leave

Reserve officer who returned from his duty station at
Carlisle, Pennsylvania, to his residence in Milan, Italy,
while on ordinary leave during a period of Active Duty
Training may not be reimbursed for travel expenses because
he was not in a "travel status" pursuant to orders, but was
traveling on leave for personal reasons. Thus, upon his
return to his duty station in Carlisle and subseduent tem-
porary assignment to Fort Bliss he was entitledto travel
allowances for himself only from Carlisle to Fort Bliss,
not from Italy. B-191291, June 30, 1978.

Cadets and Midshipmen of the Service
Academies and ROTC Members

Cadets and mishipmen

Travel of dependent spouse acquired upon commissioning--A
graduate of the United States Military Academy who, upon
receipt of a commission as an officer, is assigned to a new
permanent duty station, with temporary duty en route, and
who acquires a dependent before the date he is required to
commence travel to report to the temporary duty station, is
entitled to reimbursement for travel of the dependent to
the new station not to exceed travel from farthest point
under the officer's orders to the new station; however, if
the dependent is acquired after the date of required travel
to the temporary station, reimbursement may not exceed en-
titlement from the temporary to the permanent station




irrespective of the place where the dependent is acquired.
38 Comp. Gen. 790 (1959).

Cadets whose parents are members of uniformed services--
United States Military Academy cadets, who are sons of mem-
bers of the uniformed services, are entitled to transporta-
tion allowances in their own right and, therefore, such
cadets may not be regarded as dependents for travel pur-
poses incident to a permanent change of station of the
member to entitle the member tc reimbursement for the
cadet's travel when the permanent change of station is made
after the son entered the academy. 39 Comp. Gen. 786
{1960). '

Temporary duty allowances—--Since the commuted value of
rations which cadets and midshipmen at the service acade-
mies are ent:tled to receive without deduction when the
ration itself is not furnished is more analogous to the
allowance officers are entitled to receive than to the pay-
ment for subsistence in kind received by enlisted person-
nel, the provisions in section 3(e) of Executive Order No.
10119 precluding enlisted personnel from receiving a ration
allowance when they are in a travel status are not applic-
able to cadets and midshipmen:; therefore, when cadets and
midshipmen are in a travel status receiving per diem they
may also receive the commuted value of the ration when
rations are not furnished or when required to pay for meals
at officers' closed mess or officers' field ration mess.

43 Comp. Gen. 94 (1963).

Rejected candidates for admission--A candidate for admis-
sion to the United States Air Force Academy who had in
January, 1973, medically qualified for pilot training but
when he reported to the Academy in July was not admitted
because he was found medically disgqualified for a condition
that had existed from birth but which had been overlooked
during his initial physical examination may be reimbursed
the cost of traveling from his home to the Academy and re-
turn, since the candidate’'s rejection was due to no fault
on his part and, therefore, he should be granted reimburse-
ment on the basis the Government owes him the same consid-
eration that is extended to rejected applicants for
enlistment in the Regular services or Reserve components.
53 Comp. Gen. 236 (1973).

Cadets suspended hut later reinstated--Cadets are required
to sign agreement they will complete full 4-year course at
academy, and their posts of duty remain the same during
that time. If they decide to travel home during period of
leave such travel would be at personal expense. However,
cadets suspended for misconduct, and who either go home in
leave-without-pay status or are sent to military post to
serve in enlisted status, and who then obtain temporary
restraining order directing their reinstatement, are en-
titled to travel allowances for travel performed to home or
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military post and return to academy. B-177201, December 6,
1972. :

Reserve Officers' Training Corpé {ROTC)

ROTC members do not have same per diem entitlements as
cadets and midshipmen--The Joint Travel Regulations may not
be revised to authorize per diem allowances for members of,
and applicants for, Senior Reserve Officers' Training Corps
to same extent as prescribed for cadets and midshipmen ap-
pointed under 10 U.S.C. 2107, in the absence of specific
statutory authority for such allowance in 10 U.S§.C. 2109
for members not appointed under 10 U.S.C. 2107. 53 Comp.
Gen. 957 (1974). ‘

ROTC members not authorized per diem as enlisted Reserve
members-~-Members of, and applicants for, Senior Reserve
Officers' Training Corps may not be authorized per diem
under the Joint Travel Regulations by virtue of enlisted
status in Reserve component, since requirement that such
members enlist in Reserve component is for purpose of
securing involuntary active military service as enlisted
member i1f student fails to complete course of instruction
or refuses to accept appointment as commissioned officer
with its obligated service and these members do not attend
drills or perform duty other than t