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PREFACE

This publication is one in a series of wmounthly
pamphlets entitled "Digests of Unpublished Decisions of
the Comptroller Genmeral of the United States" which have
beean published since the establishmeat of the Geoneral
_ Accounting Office by the Budget and Accounting Act,
1921. A disbursing or certifying official or the head
of an agency may request a decision from the Comptroller
General pursuant to 31 U.S. Code § 3529 (formerly 31
U.S.C. §§ 74 and 82d).  Decisions ia connection with
claims are issued in accordance with 31 U.S. Code § 3702
(formerly 31 U.S.C, § 71). Decisions on the validity of
coatract awards are rendered pursuant to the Competition
in Coantracting Act, 98 Pub. L. 369, July 18, 1984.

Decisions in this pamphlet are presented in digest
form and represeat approximately 90 percent of the total
number of decisions rendered annually. Full text of
these decisions are available through the circulation of
individual copies and should be cited by the appropriate
file number and date, e.g., B-219654, Sept. 30, 1986.

The remaining 10 perceat of decisions rendered are
published ian full text. Copies of these decisions are
available through the circulation of individual copies,
the issuance of moanthly pamphlets and annual volumes.
Decisions appearing in these volumes should be cited by
volume, page number and year issued, e.g., 65 Comp. Gen.
624 (1986).
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APPROPRTIATIONS/FINANCIAL MANAGEMENT

APPROPRIATIONS/FINANCIAL MANAGEMENT
Appropriation Availability B-226801 March 2, 1988

Amount Availability

Autideficiency Probibition
Violation

The Veterans Administratioan (VA) implemeants a variety of
eatitlement programs uader which it pays compensation
and peansion benefits. Compeunsation and pension benefit

claims must be recorded as obligations when eligibility
for the benefits is established by adjudication
regardless of the amount of resources io available
appropriations. The VA violated 31 U.S.C. § 1501 by
failing to record compensation and pension benefit
claims approved by adjudication between September 12,
1986 and September 30, 1986 as obligations ia fiscal
year 1987 appropriation was available for fiscal year
1986 obligations, the Antideficiency Act, 31 U.S.C. §
1341 (a)(1), precluded the use of the appropriatiom to
liquidate fiscal year 1986 obligatious.

APPROPRIATIONS/FINANCIAL MANAGEMENT
Obligation
Expenditure Recording
Fringe Benefits

The Veterans Administration (VA) implements a variety of
eantitlement programs under which 1t pays compensation
and peunsion benefits. Compeasation and peasion benefit
claims must be recorded as obligations whea eligibility
for the benefits 1is established by adjudication
regardless of the amount of resources in available
appropriatioans. The VA violated 31 U.S.C. § 1501 by
failing to record compensation and pension benefit
claims approved by adjudication between September 12,
1986 and September 30, 1986 as obligations im fiscal
year 1987 appropriation was available for fiscal year
1986 obligations, the Antideficiemecy Act, 31 U.S.C. §
1341 (a)(1), precluded the use of the appropriation to
liquidate fiscal year 1986 obligations.



APPROPRIATIONS/FINANCIAL MANAGEMENT

Accouantable Officers B-230118 March 1, 1988
Disbursing Officers . :
Relief
Il1legal/Improper Paymeants
Fraud -

U.S. Army Finance and Accouating Officer is relieved of
liability for an improper payment .made by an
unidentified Class A ageat officer in cashing a
fraudulently endorsed check. It .appears that the
standard operating procedures in effect at the time of
the loss were adequate to preveunt losses of this type
from occurring. The loss in this case was the result of
criminal activity outside the control of the finaance aad
accounting officer. .



APPROPRIATTONS/FINANCIAL MANAGEMENT: S :
Budget Process - ° - B=229174.2 March 8, 1988 -
Appropriated Fuads o o
Authority
Government Vessels
Ready Reservists

Comptroller General opinion holds that the Ready Reserve
Fleet established -by a 1976 Memorandum of Agreement
(MOA) between the Navy and the Maritime Administration
(MarAd) is administered and conttolled by MarAd. RRF is
a subset of the National Defease Reserve Fleet which,
under section 11 of the Merchant Ship Sales Act of 1946,
is administered and controlled by MarAd (as a delegatee
of the Départmeant of Trausportation). That ships fo¥
the RRF are acquired with Navy appropriations does not
support the Navy's couclusion that it is authorized to
administer and coantrol the RRF, DOD authorization aund
appropriations acts and their legislative histories for
FY 84 through FY 88 does not disclose any intention by
the Coagress to authorize a Navy coantrolled reserve
fleet of goverumeant-owned merchant vessels. In fact,
our review discloses that Congress authorized and
appropriated fuods to the Navy with the clear
understanding that RRF program would be administered and
controlled by MarAd.

APPROPRIATIONS/FINANCTIAI, MANAGEMENT
Appropriation Availability B-230304 March 18, 1988
Purpose Availability
Appropriation Restrictions
Goverament Corporations

Federal Prison Industries, Inc., may spend its funds
for the coastruction of industrial facilities to provide
employment to prisoaners and to coastruct secure camps to
house prisoners engaged 1ia public works, or public
improvement, projects on behalf of other ageacies. It
may not use its funds to coastruct prison facilities nor
associated with a federal public works project. 18
U.8.C. § 4125, 4126,

bl

A-3



APPROPRIATIONS/FINANCIAL MANAGEMENT

Accouantable Officers B-230664 March 21, 1988
Disbursing Officers .
Relief

Illegal/Improper Paymeunts
Substitute Checks

Relief is granted Army disbursiog official and his
deputy uader 31 U.S.C. § 3527(c) from liability for
improper paymeat resultiog from payee's apparent
negotiation of both original aad substitute checks.
Proper procedures were followed in the issuance of the
substitute check, there was no indication of bad faith
oan the part of the disbursing official or his deputy,
and subsequeant collection attempts are being pursued.

APPROPRIATIONS/FINANCIAL MANAGEMENT
Appropriation Availability  B-230257 March 23, 1988
Disbursing Officers
Relief
Illegal/Improper Paymeats
Substitute Checks

Relief is graaoted Army disbursing officer under 31
U.S.C. § 3527(¢) from liability for improper paymeant
resulting from payee's unegotiation of both original and
recertified checks. ©Proper procedures were followed in
the issuaace of the recertified check, there was no
indication of bad faith oun the part of the disbursing

officer, and adequate collectioan. efforts are being
taken.

;£
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APPROPRIATIONS/FINANCIAL MANAGEMENT
Budget Process B-229738 March 28, 1988
Budget Restrictions
Pensions
Supplemental Annuities
Statutory Exemptions

Railroad Supplemeatal Annuity Peusion Fund is iacluded
in "Tier II" of Railroad Retiremeut system, and should
have been exempt from sequestration for that reason in
addition to the reasons detailed in GAO's compliance
report, "Deficit Reductious for Fiscal Year 1988,
Compliance With the Balanced Budget aond Emergeuncy
Deficit Coutrol Act of 1985," GAO/0CG-88-1, B-221498,
Dec. 15, 1987. The codification in Public Law 100-119,
of an earlier exemption for railroad retirement tier II
was inteunded to include the Supplemental Annuity Peansion
Fund, and the legislative history of the Railroad
Retirement Act of 1974 classifies supplemental aunuities
as part of the package of benefits collectively called
"tier II." Since the Fund is a part of "tier IIL," the
change 1in account number does unot affect its exempt
status, because all budget reference numbers used in the

Act are keyed to the Fiscal Year 1986 Budget Appeundix.



APPROPRIATIONS/FINANCIAL MANAGEMENT
Claims Against Goveromeat B-230244 March 28, 1988
Claim Settlemeant
Settlement
Foreign/Ianternational Tribunals

Award issued by the Iran-United States Claims Tribuanal
(Tribunal) against the Federal Aviation Administration
(FAA) for $5,499.68, plus iaterest, on a claim for
services the Iran National Airlines Company furnished to
the FAA under two invoices dated June 3, 1979 should be
certified for payment, The Tribunal was established in
accordance with the intéruational agreement between Iranm’
and the United States that settled the crisis resultiang
from the 1979 seizure of the United States Embassy 1in
Teheran. Under this agreement, the decisions and awards '
of the Tribumal agaiunst either goverumeunt are final and
binding aand legally eanforceable.

APPROPRIATIONS/FINANCIAL MANAGEMENT
Claims Against Goveromeunt B-230581 March 28 1988
Burden of Proof :
Factual Issues

Under the claims settlement standards coutained in 4
C.F.R. § 31.7, the burden is on the claimant to
establish the liability of the United States aund the
claimant's right to payment. Heance, a supplier of goods
ordered by the government must show that the goods were
received by the goverunmeut before his claim for paymeat
may be allowed. ‘

r#
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CIVILIAN PERSONNEL

CIVILIAN PERSONNEL B-228664 March 2, 1988
Travel
Travel Expeunses
Voluntary Expenditure
- Reimbursemeat

An employee, who was an infrequent traveler aand who was
authorized official travel .to Germauny and returan,
purchased his airline ticket through a travel agent with
personal funds at a. cost less than goverameat-procured

airfare. 1In accordance with the provisions of Volume 2,

Joint Travel Regulations, the employee may be reimbursed
for the airline ticket where he was unaware of the
prohibition on purchasing transportation with personal
funds from travel ageants.

CIVILIAN PERSONNEL -+ B=229291 March 2, 1988
Travel o - . .
Temporary Expenses
Privately—-Owned Vechicles
Mileage

The claim of a Natiomal Security Agency employee for
reimbursement for mileage and parking fees incurred. in
using his privately owned vehicle to travel to airport
in connection with a period of temporary duty is limited

to the estimated cost of taxicab fares to and from the .

carrier's terminal.



[+]
4
Travel March 2, 1988
Temporary Duty -
Travel Exzpenses
Privately-Owned Vechicles
Parkiag Fees

The claim of a Natiomal Security Ageacy employee -for
reimbursement for mileage and parking fees .1luacurred' in
using his privately owned vehicle to travel to airport
in connection with a period of temporary duty is limited
to the estimated cost of taxicab fares to and from the

CIVILIAN PERSONNEL B-228669 March 4, 1988
Compensation
Overpayments
Error Detection
Debt Collection
Waiver

After an employee was officially wnotified that she had

been overpaid because her pay had been set at an
incorrect step of her grade in connection with her .
promotions, waiver of the errouneous paymeats must be:
denied. Under 5 U.S.C. § 5584 waiver of the erroneous
paymeats would not be in accordance with equity and good
conscience and in the best interest of the United States
because the overpaymeats at 1ssue were made after she
had been aotified of the iancorrect salary rates. She,

therefore, could not have expected to retain the
overpayments, and should have wmade provision for their
repayment.
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CIVILIAN PERSONNEL
Relocation
Residence Trausactioa Expenses
Reiwmbursemeunt
Eligibility .
Permaneat Duty Statiouns

-227786

Ao -employee 1s not euntitled to real estate selling’
expeuses upon his transfer to a new duty station when
the home that was sold was not located at his old duty -
station and he did not regularly commute betweea 'the

home and his place -of work, as travel regulations
require,

CIVILIAN PERSONNEL
Relocation
Residence Transaction Expenses
Reimbursemeat
Eligibility
Permaneat Residences

An employee..is not entitled to real estate selling.
expenses upon his traasfer to a new duty station when
the home that was sold was not located at his old duty
station and he did not regularly commute between the
home and his place of work, as travel regulations
require,

CIVILIAN PERSONNEL B-228632 March 10, 1988
Compensation ‘
Direct Payroll Deposit
- Errors .
Fees
Reimbursement

An employee who elected to have her salary deposited
directly in her bank account is not entitled to
reimbursement of service charges she incurred for
checks issued without sufficient funds because the
government failed to deposit her salary. There is no
statutory or regulatory provision authoriziag
reimbursement.



CIVILIAN PERSONNEL B-227468 March 11, 1988
Travel
Travel Expeases
Constructive Expenses
Reimbursement

Aa employee combined official travel with a personal
trip and used a prize wom by his wife to cover most of
the cost of the travel, the rest of which he paid
himself ($79). He seeks reimbursement for the cost of a
round-trip government fare ($278) represeanting the
official travel. The goveroment has no obligatiom to
reimburse the employee for the coastructive cost of
travel where no actual travel expenses are iancurred..
Since the official travel was combined with a personal
trip, the employee wmay only be reimbursed to the extent
that his actual expenses do unot exceed the cost which
would otherwise have been incurred had only official
travel been performed. Accordingly, the employee may be
reimbursed the $79 he paid. .

CIVILIAN PERSONNEL
Travel
Travel Expeases
Discounts
Use
Reimbursement

An employee combined official travel with a personal
trip and used a prize won by his wife to cover most of
the cost of the travel, the rest of which he paid
himself ($79). He seeks reimbursemeant for the cost of a
round-trip goverumeat fare ($278) representing the
official travel. The government has no obligationm to
reimburse the employee for the constructive cost of
travel where no actual travel expenses are incurred.
Since the official travel was combined with a personal
trip, the employee may only be reimbursed to the extent
that his actual expenses do not exceed the cost which
would otherwise have been incurred had oanly official
travel been performed. Accordingly, the employee may be
reimbursed the $79 he paid.

B-4



CIVILIAN PERSONNEL B-224660 March 14, 1988
Relocation .
Household Goods
Actual Expenses
Reimbursement
Amount Determination

-Although regulations exclude reimbursemeat for a secoand
POV:as an item of household goods, once the Goveroment
Bill of Ladiag (GBL) method 1is authorized and an
- employee chooses to move all or part of his household
goods by some other means an employee may be reimbursed
his actual expeases for shipplag costs, limited to the
cost " which the government would have 1iucurred had all
the household goods been moved on one GBL, ia ome lot,
from oume origia to oue destination, by the lowest cost
carrier providing the level of service required by the
agency at the time the GBL method was authorized.

CIVILIAN PERSONNEL
Relocation
Household Goods
Shipmeat
Restrictions
Privately-Owuned Vehicles

Transferred Nationmal Aeronautics and Space
Administration employee was erromeously authorized use
of two privately owned vehicles (POVs) in contravention
of the Federal Travel Regulations, para. 2-2.3.
Entitlement to travel expeuses in excess of statutory
~and regulatory limitations cannot be predicated  on
erronéous advice or purported authorization ia errouneous
travel order. The general rule that orders wmay oot be
modified retroactively to decrease benefits refers only
to competeat orders and is anot a bar to retroactive
amendment of travel order provisions clearly in
conflict with law or regulation.



CIVILIAN PERSONNEL B-224660 Con't
Relocation March 14, 1988
Travel Expenses
Privately-Owned Vehicles
Mileage

Transferred Nationmal Aeronautics aand Space
Administration employee was errouneously authorized use
of two privately owned vehicles (POVs) in coatraveation
of the Federal Travel Regulatiouns, para. 2-2.3.
Eatitlement to travel expeases 1ian excess of statutory
and regulatory limitatioas caanot be predicated ‘on’
erroneous advice or purported authorization in erroneous
travel order. The general rule that orders may aot be
modified retroactively to decrease benefits refers only
to competeat orders and is oot a bar to retroactive
ameadment of travel order provisions clearly in
conflict with law or regulation.

CIVILIAN PERSONNEL B-229230 March 14, 1988 -
Relocation '
Residence Tramsaction Expeunses
Finaance Charges

A traonsferred employee claims reimbursement for an
Adjustable Rate Mortgage (ARM) fee, which was charged
him as an expense iacident to documenting the leader's
interest by endorsement to the title iansurance policy.
While under paragraph 2-6.2d(2)(e) of the Federal Travel
Regulations, finance charges are unonreimbursable, the
expense here may be reimbursed. The expease in question
was not part of the chain of documeantation required in
order to obtain fiaancing but was for additional work
required by the lender after the loan was approved. Cf.
Ray F. Huant, B-226271, Nov. 5, 1987. _—
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CIVILIAN PERSONNEL B-229230 Con't
Relocation March 14, 1988
Residence Transaction Expenses
Loan Document Preparation Fees
Reimbursement

A transferred employee claims reimbursement for an
Adjustable Rate Mortgage (ARM) fee, which was charged
him 3s an expense incident to documenting the lender's
interest by endorsement to the title insurance policy.
While under paragraph 2-6.2d(2)(e) of the Federal Travel
Regulations, finaace charges are nounreimbursable, the
expense here may be reimbursed. The expense in question
was not part of the chain of documentation required in
order to .obtain financing but was for additiomal work
required by the leander after the loan was approved. Cf.
Ray F. Huat, B-226271, Nov. 5, 1987.

CIVILIAN PERSONNEL
Relocatioa
Residence Transaction Expeanses
Miscellaneous Expenses
Reimbursement

A transferred employee claims reimbursement for a
closing  fee paid by him incident to the purchase of a
residence at his new station on the basis that the
charge was customary in that area. The claim is denied,
Miscellaneous real estate expeanses reimbursable under
the Federal Travel Regulations as a purchaser expease
are reimbursable oanly if it is customary for the
purchaser to pay it. According to information obtaianed
from the Department of Housing and Urban Developmeat,
the closing fee claimed 1is not customarily paid by a
purchaser in the area.



CIVILIAN PERSONNEL . B-229230 Coun't .
Relocation '~ March 14, 1988
Residence Transaction Expeases
Miscellaneous Expenses
Reimbursement

A traasferred employee claims reimbursement for Federal:
Express charges incurred by him to speed delivery of his.
mortgage loan application. Paragraph 2-6.2d(1) of the
Federal Travel Regulations lists specifically
reimbursable expeunses ia clauses (a) through (e), and in
clause (f) authorizes reimbursement for expenses
"similar in onature to" the specifically listed items..
Since noune of the listed authorized expeases relate to
delivery fees, the Federal Express fee wmay aot be
allowed under any of those clauses, nor under FTR para.
2-6.2f which authorizes reimbursement for other
unspecified expenses siace the expense was not for a
"required service." -

CIVILIAN PERSONNEL B-226465 March 23, 1988
~ Compeusation . ) :
Overpayments
Error Detectica
Debt Collection
Waiver

An ageancy 1inadvertently stopped deducting health.
insurance premiums from the salary of aa employee who
was transferred to an overseas duty station ia 1late
1977, and the error coatinued uatil 1982, Although
there 1is no evidence of fraud, misrepresentation, or
lack of good faith on the part of the employee, we
conclude that he was partially at fault ia the
continuation of the overpayment. The employee should
have reviewed his earniags and leave statements to
ascertain whether his health 1nsurance premiums were
being deducted from his salary and why his salary had
increased as a result of the failure to make such
deductions, Thus, waiver of the overpayment is denied.




w

CIVILIAN PERSONNEL ‘ B-227728 March 23, 1988
Compeusation
Personnel Death
Balances
Payees

The disposition of the unpaid compeasation of a federal
employee is governed exclusively by federal statute and
regulation. Under federal law, eatitlement to such
unpaid compeasation vests ian the beneficiary desigonated
by the employee, notwithstanding any competing claims
that may be preseated by others not so designated who
claim eatitlemedt oan the basis of local laws or court
orders. = Heace, in the case of a Department of Energy
employee who named his father as his beneficiary, the
father became entitled to the uapaid compeasation due
the employee at the time of his death, rather than the
employee's widow who claimed eutitlement to the unpaid
federal compeasation on the basis of a state court order
issued in divorce proceediangs.

CIVILIAN PERSONNEL - B-230402 March 23, 1988
Relocation )
Residence Transaction Expeases
Iaspection Fees
Reimbursement

An employee 1is not eatitled to reimbursement of a home
inspection fee he paid incident to purchase of a
resideace at his new duty station, since he ohtained the
iospection to protect his own property iantecrest, rather
than to complete the sale by satisfying a customary
obligation of a purchaser.

gy )
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CIVILIAN PERSONNEL B-227189 March 25, 1988
Relocation ’
House-Hunting Travel
Travel Expenses
Reimbursement
Amount Determination

An employee transferred to Denver, Colorado, from
Washiagtoun, D.C., claims entitlement to higher per diem
rate for a househuating trip than the rate authorized by
his agency and, in addition, seeks reimbursemeat for
kennel fees incurred during the period of that trip.
In accord with the provisioas of FTR paragraphs 1-7.5a
and 2-4,3b he is entitled ooly to the standard CONUS per
diem rate rather than the higher rate prescribed for
temporary duty travel to Deaver. (See FTR Appendix 1-
A). Since kennel fees are not specifically authdrized
by either the travel or relocation statutes and.
regulations, such fees may not be allowed.

CIVILIAN PERSONNEL B-230348 March 25, .1988
Compensation
Compensatory Damages
Authority

Comptroller General does not have authority to review or
comment upon Merit System Protection Board (MSPB)
decisioa. Therefore, any paymeat made by disbursing
officer pursuant to MSPB decision 1is wnot subject to
review or exception by the Comptroller General.
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CIVILIAN PERSONNEL - B-229074 March 23, 1988
Travel i
Actual Subsistence Expeoses
Eligibility

An employee, in advance of an -overseas traasfer,
performed vacatioan travel away from his permanent duty
station. He returuned to his permanent duty statioan for
a short period to accompany his spouse while she
completed the steps necessary -to becomé a naturalized
citizen prior to their overseas travel. The employee's
claim for his wife's travel, subsistence, aand other
expeases oa her behalf uader 5 U.S.C. § 5702 (1982) -is
denied,” Only: employees traveling away from their
. permaneant stations on official business are entitled to
travel aond subsisteace reimbursement. Since the
employee's spouse was not an employee as defined in 5
U.S.C. § 5701(2), her travel expeanses may not be
allowed. Co ;

CIVILIAN: PERSONNEL
Travel
Permaneat Duty Stations
Actual Subsistence Expeunses
Prohibition

Ao employee, 1in advaoce of an overseas transfer,
performed vacation travel away from his permaneat duty
station. He returned to his permaneat station for a
short period to accompany his spouse while she was
examined to become a naturalized citizeun prior to their
overseas travel. His claim for subsistence expeases is
denied. Uander the provisions of paragraph 1-7.6a of the
Federal Travel Regulations, the governmeat may not pay
subsistence expeases to employees at their official duty
stations.



CIVILIAN PERSONNEL " B-229074 Con't
Travel March 28, 1988
Travel Expenses
Official Busiuness
Determivnation
Burden of Proof

Ao employee, in advaance of aa overseas trausfer,
performed vacation travel away from his permaneot duty
station. He returned to his permanent duty station for
a short period to accompauny his spouse while she
completed the steps necessary to become a naturalized
citizen prior to their overseas travel. The employee's
claim for his wife's travel, subsistence, and other
expenses oan her behalf under 5 U.S.C. § 5702 (1982) is
deaied, Only employees traveling away from their
permanent statious on official business are entitled to
travel and subsistence reimbursemeat. Siance the
employee's spouse was not an employee as defined in 5
U.S.C. § 5701(2), her travel expenses wmay not be
allowed.

An employee, 1in advance of an overseas traasfer,
performed vacation travel away from his permanent duty
station., He returned to his permaneat station for a
short period to accompany his spouse while she was
examined to become a naturalized citizea prior to their
overseas travel, His claim for travel expenses for
himself to return to his permaneat station is denied.
Under 5 U.S.C. § 5702 and paragraphs 1-1.4 aand 1-11.3b
of the Federal Travel Regulatiouns, in order for travel
to be deemed to be on official business, it must be
authorized or approved im writing, Since he had aot
been on authorized official business away from his
permanent station, his return travel to his permaneat
station may unot be paid.



CIVILIAN PERSONNEL . - - .. B-230696 March 30, 1988
Travel ‘ : -
Actual Subsistence Expeuses
Credit Cards
Use

Finaonce and Accounting Officer, Defense Nuclear Ageuncy,
is advised that we have wno legal objection to proposal
to use Citicorp Diners Club corporate charge cards since
the proposal would limit the risk to the governmeat to
the maximum exteat possible. The cards are to be used
by designated officials for lodging and subsisteace
expeases .iancurred by Soviet iunspection teams in this -
country iam_ compliance.with the INF Treaty. Any
particular problems or question as to the individual's
or goveroment's liability wmay be presented to this
- Office for determination. See cases cited.



MILITARY PERSONNEL
\

MILITARY PERSONNEL B-228828 March 23, 1988
Pay :
Overpayments
" Error Detection
Debt Collection
Waiver

A former Air Force enlisted member who was voluatarily
discharged early received a large unexpected paymeat
upon discharge for final pay and leave, when he knew or
should have known he was 1in debt to the service for the
unearned portion of his reeunlistment bonus. He is not
without fault io the matter so as to permit waiver of
the final pay overpayment. Further, finmancial hardship
alone resulting from collection is aot sufficieant reason
for a member to retaim the paymeant that he should have
konown did not belong to him.

Cc-1



PROCUREMENT

PROCUREMENT B-228097.2 March 1, 1988
Sealed Bidding 88-1 CPD 209
Invitations for Bids
Post-Bid Opeaning Cancellation
Justification
Funding Restrictions

Notwithstanding the validity of the goverunment's
estimate for a procuremeant or the agency determination
that the low respounsive bid price is unreasounable, an
ageacy's cancellation of solicitatiom after bid opening
is not legally objectionable where it determined after
bid opening that sufficient funds were not available to
make award to the low responsive bidder. Under such
circumstances, the ageuncy 1is unot required to award a
countract under the solicitation for less than the total
amount of work solicited.

PROCUREMENT B-229493 March 1, 1988
Competitive Negotiation 88-1 cPb 210
Requests for Proposals
Competitive Restrictions
Justification
Urgent Needs

General Accouating Office will wnot object to agency's
decision to limit competition to approved manufacturers
where agency's requirements are urgeat and the agency
does not have the technical data package needed to
conduct a competitive procurement.



PROCUREMENT - " B=229655 March 1, 1988
Sealed Bidding - 88-1 cpp 211 - - -
Bid Guaraatees Lo ;
Sureties
Acceptability

Solicitation provision which, in accordance with a
deviation from the Federal Acquisition Regulation’ (FAR),
precludes the use of iandividuals as security for bid,
payment and performaace boads is not objectionable where
the deviatioan properly was authorized uander the FAR, and
is a temporary element of a pilot coatracting program
aimed at improviang the efficieacy of the agency's
procurement efforts.

PROCUREMENT B-229678 March 1, 1988
Competitive Negotiation 88-1 CPD 212 '
Best/Final Offers
Rejection
Qualified Offers

Protester's proposal was properly rejected as
unacceptable where firm took exception inm its best ‘and
final offer to warraanty provision of solicitation deemed
to be material, An offeror should not anticipate a
further opportunity to revise its proposal after it
makes its "best and final' submissionm. S
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PROCUREMENT ‘ : B-229691; B-229728

Socio-Economic Policies March 1, 1988
Small Businesses 88-1 CPD 213
Competency Certification
Eligibility
Criteria
PROCUREMENT

Socio-Ecounomic Policies
. Small Businesses
Respounsibility
Competency Cert1f1cat1on
GAO Review -

Eligibility for a certificate of competency (COC) under
the Small Business Administration (SBA) regulations is
conditioned oan a small business' performance of a
significant portion of the coatract work. The Geoneral
Accountiag Office will not review an SBA determination
that a firm is ineligible for a COC on this ground
except in limited circumstaaces.

PROCUREMENT B-229711 March 1, 1988

Competitive Negotiationm 88-1 CPD
.Discussion
Adequacy -
Criteria

Protester was not prejudiced by agency's failure to
conduct meaningful discussions concerning its high price
because the protester's price was so much greater than
lowest offers that the protester had no reasonable
chance for award.



PROCUREMENT B-229711 Con't
Competitive Negotiation March 1, 1988
Offers
Cost Realism
Evaluation
Administrative Discretion

Protest that agency improperly failed to conduct cost
realism analysis is denied where request for proposals
(RFP) called for fixed-price offers and clause regarding
cost realism was omitted from RFP. While the RFP may
bave been ambiguous, the record shows that protester
reasonably should have kunown that ageacy might oot
conduct a cost realism analysis.

PROCUREMENT B-229922 March 1, 1988
Competitive Negotiation 88-1 CPD 214
Hand-Carried Offers
Late Submission
Acceptance Criteria
Acceptance

Protest that haad-carried proposal delivered to the bid
opening room of an ageacy other than the  countracting
agency was not late because it was delivered to the
federal government before the time proposals were due is
denied since to be timely a proposal must be received in
the place designated for the receipt of proposals by the
required time.

Agency's actions did not cause proposal to be submitted
late where commercial carrier delivered proposal to the
bid opening officer of another agency and did not bring
the proposal to the room specified in the solicitation
until after the closing time for receipt of proposals.



PROCUREHENT B-226311 March 2, 1988
Payment/Dlscharge " 88-1 CPD
Shipment Costs
Additional Costs
Evideunce Sufficiency

Even though a carrier fully loads its vehicles to
satisfy goveromeant requirements, merely loading a
vehicle to full capacity does not provide a basis for
exc1u51ve-use—of-veh1cle charges without a request for
such serv1ce annotated on the bill of lading.

A carrier claimed additional charges where some of the
GSA Notices of Overcharge show that the overcharges’
were based on gross weights while others did not specify
gross or net. In the absence of compelling contrary
evidence, it was not improper for GSA to accept the
shipping ageancy's report iandicating that all Governmeat
Bills of Lading iavolved contained the gross weights of
shipmeats, as required by the carrier's tender, rather
thaan net welghts. Thus, GSA's dlsallowance of the
carrier's claims is sustained.

PROCUREMENT i
Paymeat/Discharge
_ Shipment Costs
‘Rate Schedules
Interpretation

A teander offered a decreasing scale of rates to
correspond with an increasing scale of weights, up to
6,000 pounds. The carrier assessed the higher 2,000-
pound rate on weights in excess of 6,000 pounds, for
example, on 2,000 pounds of an 8,000- pound shipment. We
sustaia the General Services Administration's (GSA)
determioatioan that the 6,000~pound weight was a
truckload minimum weight and thus, the 6,000-pound rate
is applicable to the entire shipment.

v



PROCUREMENT B-228573.3 March 2, 1988
Bid Protests 88-1 CPD 216
GAO Procedures
Protest Timelianess
10-Day Rule

Protest filed more thaun 10 days after the basis for the
protest was koown 1is untimely aand is not for
consideration under the "good cause" exception to our
timelianess regulation where no compelling reasoans
beyoad the protester's control prevented the filing of
the protest,

PROCUREMENT B-229487 March 2, 1988
Sealed Bidding 88-1 CPD 217
Iavitations for Bids
Post-Bid Opeuning Cancellatioa
Justification
Evaluation Criteria

Cancellation after bids have been opened and prices
exposed 1is proper where solicitation does not allow for
evaluation of natural gas traansportation, a factor the
ageancy coucludes, after bid opening, 1is necessary to
determiane bid representing the lowest .total cost to the
goverament.

PROCUREMENT B-229525 March 2, 1988
Competitive Negotiation 88-1 CPD 218
Discussion Reopeuning
Propriety

After brianging proposal deficieacies to protester's
attention and requesting best and final offers, ageoncy
is not required to reopen discussions to afford the
offeror yet aanother opportunity to correct its proposal.
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PROCUREMENT B-229525 Con't
Competitive Negotiation March 2, 1988
Offers
Evaluation
Technical Acceptability

Ageéncy reasonably rejected protester's proposal which
failed to provide sufficiently detailed information to
establish that the equipment offered would meet the
solicitation requiremeants. -

PROCUREMENT B-229531 March 2, 1988
Sealed Biddiang 88-1 CPD 219
Bids

Error Correctioca
Low Bid Displacement
Propriety

‘Protest that the contracting agency improperly disal-
lowed correction after bid opening of an alleged mistake
in a firm's bid which would displace other lower bidders
is sustained where examination of the iavitation and the
bid itself substantially reveals that a mistake had been
made, how it was made, and what the bidder inteanded to
bid, and where the bid could be readily corrected by
applying standard wmathematical calculattion. :

PROCUREMENT B-229559 March 2, 1988
Contractor Qualification 88-1 CPD 220
Respounsibility

Countracting Officer Fiadings
Negative Determination
GAO Review

Protest against a negative determination of respoon-
sibility is sustained where the determination is based
primarily on unreasonable or uansupported conclusions of
a pre—award survey.



PROCUREMENT - ~ B~229594 March 2, 1988
Noacompetitive Negotiation 88-1 CPD 221 o
Coatract Awards
Sole Sources
Propriety

Proposed noncompetitive award is anot objectionable where
the ageacy reasonably determinmed that ounly one source
could supply the desired computer graphics software aund
the protester has not submitted a Pproposal, as re-
quested, which would give agency opportunity to
determine whether competitive proposals are feasible.

PROCUREMENT B-229806 March 2, 1988
Specifications ' 88-1 CPD 222
Minimum Needs Standards
Competitive Restrictioas
Performance Specifications
Geographic Restrictioas

Geographic restriction ian a solicitation for laundry aond
dry cleaning services for a medical ceater which
required offeror's facility to be located within a 30-
mile radius of the ceater "uanduly restricts competition
where the contracting agency does not show that the
restriction was needed to satisfy its minimum needs.

PROCUREMENT ' B-229905 March 2, 1988
Competitive Negotiation 88-1 cCPp 223
Offers
Risks
Evaluatioon

Techonical Acceptability

Since the assessment of the impact of protester's
advisory role in a prior coantract as to whether the
protester may be impeached were it to provide litigation
support in this solicitation involves the evaluation of
risk, our review is limited to determining whether the
agency's coaclusion that an unacceptable risk existed is
shown to have no reasonable basis. ”
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PROCUREMENT o B-230188 March 2, 1988
Sealed Bidding ) 88-1 CPD 224
Bids A ’
Late Submission
Acceptance Criteria
Goverunment Mishandling

The Postal Services' late delivery of a bid does unot
coanstitute government mishandling after receipt at
goveraument ianstallation so as to permit consideration of
the bid, because the term '"goveraomeat! as used im the
late bid clause meaans the contracting activity, not the
Postal Service. Late bids that are not seat by
registered or certified mail 5 days prior to bid opening
can only be considered if there was goverumeat mishan-
dling after receipt at the government installatiom.

PROCUREMENT ~ B-229698 March 3, 1988

Competitive Negotiation 88-1 CPD 225
Offers
"Evaluation

Cost Estimates

Agency properly limited evaluation of cost proposals to
only task ideantified in solicitation, rather than
maximum quantity of labor-hour effort, since maximum
quantity was based on general, non-task specific
estimates 1in solicitation, which did not take 1iato
consideration individual offerors' techonical approach or
efficiency.

PROCUREMENT B-229710.2, et al.
Bid Protests March 3, 1988
GAO Procedures 88-1 CPD 226
GAO Decisions
_Reconsideration

Requests for recoansideration are denied where protester
fails to demoustrate factual or legal error or provide
any information not previously coasidered, but only
reiterates argumeats counsidered in the initial protests.
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PROCUREMENT ' . B-229747 March 3, 1988
Sealed Blddlng ‘ - 88-1 CPD 227
Bids
Options
Evaluation

There are no legal or regulatory requirements that an
agency evaluate optiouns in a particular procurement.

PROCUREHENT . B-229800 March 3, 1988
Sealed Bidding 88-1 CPD 228
Invitations for Bids
Amendments
Ackaowledgement
Waiver

Where solicitatiom required first article test report
and commercial wmanuals, and ameoadment only added
separate line items for priciag these requirements,
bidder's failure to ackaowledge the amendment may be
waived as minor ionformality where bidder was eligible
for waiver of first article and where solicitation
stated that omission of prices for wmaauals would be
coastrued to mean that cost of manuals is included ia.
the offered price for the priancipal item.

PROCUREMENT B-229890 March 3, 1988
Bid Protests 838-1 CPD
Transportation Coutracts
Bills of Lading
GAO Review

Protest concerning Army request for carriers' rate
tenders is dismissed since the request was issued under
authority of the Traansportation Act of 1940, as amended,
49 U.s.C. § 10721 (1982), aund the transportation
services will be obtained through the use of a goveran-
ment bill of lading aad not under the goverunment's
procurement system.



PROCUREMENT . B-230112.2 March 3, 1988
Bid Protests . 88-1 CPD 230
GAO Procedures
Protest Timeliness
10-Day Rule

A protest to the General Accounting Office (GAO) that
was not filed within 10 working days of actual koowledge
of the 1initial adverse agency actiou is untimely.
Earlier receipt .by GAO of an information copy of letter
which was addressed to the-coatracting officer aad did
aot include a clear indication of a desire for a
decision by GAO does not coanstitute a protest to GAO.

PROCUREMENT B-230215; B3-230215.2
Socio-Economic Policies March 3, 1988
Small Business 8(a) . 88-1 CPD 231
Subcountracting
Administrative Regulations
Compliaace
GAO Review

The General Accounting Office will not review the Small
Business Administration's compliaace with 1its own
internal guidelines for the Small Business - Act's
section 8(a) program absent a showing of possible fraud
or bad faith on the part of goverament officials. -

PROCUREMENT
Socio-Economic Policies
Small Business 8(a) Subcontracting
Coutract Awards
Eligibility

Whether firm is eligible for assistance under section
8(a) of the Small Business Act is a matter for deter-
mination by the Small Business Administration, and is
aot subject to review by the General Accounting Office,
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PROCUREMENT . o B-146842 March 4, 1988 - .-
Socio~Economic Policies 88-1 CPD .
Labor Standards
Fringe Benefits
Wage Underpayment
Payment Procedures

PROCUREMENT .
Socio-Economic. Policies
Labor Staandards
. GAO Procedures
Procedural Changes

By these letters, we inform the Chairmen of the House
Committee on Education and Labor and its Subcommittee on
Labor Standards about a clerical error in H.R. 2216, Mto
amend the Act of March 3, 1931 (knowa as the Davis-Bacon
Act) to revise the standard for coverage under the Act:
and for other purposes,'" 100th Cong., lst Sess. (1987),
as reported to the Committee of the Whole House on the
State of the Union oan February 9, 1988. The  error
placed the ministerial functioa of makiog paymeats to
underpaid employees under the Act with the Comptroller
General, rather than traasferring the function to the
Secretary of Labor. We suggested language to correct .
the error.

PROCUREMENT o B-229521 March 4, 1988
Bid Protests 88-1 CPD 232
GAO Procedures
Protest Timeliness
Apparent Solicitation Improprieties

Post—-award protests challenging solicitation's require-
ment that offeror establish acceptability of hazardous
waste treatmeant process aad propriety of alternative
means of performing contract are untimely where the
bases of the protests were evident from the face of the
solicitation and the protests were not filed before the
closing date for receipt of initial proposals.
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PROCUREMENT " B~229521 Con't
Competitive Negotiation March 4, 1988
Offers ’

Evaluation
Techuical Acceptability

The determination of the relative merits of an offeror's
technical proposal is primarily the respoasibility of
the procuring ageucy and will be questioned only upon a
showing of unreasonableness, an abuse of discretion; or
that the procuring agency otherwise violated procurement
statutes oa regulations, Agency ‘reasounably evaluated
proposal as techanically unacceptable where, after
opportunity to correct deficiency, protester still
failed to submit proof of acceptability of hazardous
waste treatment process proposed. -

PROCUREMENT - - B~229725, et al.
Competitive Negotiation March 4, 1988
Offers 88-1 CPD 234
" * Evaluation Errors

‘Prices

Protest that agency improperly evaluated awardee's price
as low is sustained where the awardee proposed a
12-moath basic termination liability (BTL) charge to the
governmeant and the solicitation provided that ia
evaluating price a BTL charge for any period of time
that exceeded the contract's estimated service life of
less than 12 months would be considered.
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PROCUREMENT B-229759.3 March 4, 1988
Bid Protests 88~1 CPD 235
GAO Procedures
GAO Decisions
Reconsideration

Request for recoasideration of decision dismissing as
untimely a protest challenging aonrespounsibility
determination because it was filed more thaan 10 workiag
days after protester learned of adverse ageucy actiom is
denied where protester fails to preseot evidence that
original decision was based on error of law or fact.

PROCUREMENT . B=229793 March 4, 1988
Bid Protests 88-1 CPD 236
Bias Allegation
Allegation Substantiation
Burden of Proof

Unfair or prejudicial motives will not be attributed to
an agency's procuremeat officials simply on the basis
of infereance or supposition,

PROCUREMENT
Competitive Negotiation
Competitive Advantage
Taocumbent Countractors

A competitive advantage accruing to an incumbeat is not

per se objectionable unless it is a result of preferen—
tial treatmeat or other uafair action by the goverament.
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PROCUREMENT ' B-229793 CGon't
Competitive Negotiation = March 4, 1988
Offers
Evaluation Errors
Evaluation Criteria
Application

Protest alleging the use of undisclosed subjective
evaluation criteria is denied where the record indicates

that -all proposals were scored according to the
aanounced criteria in the solicitation.

PROCUREMENT B~230266 March 4, 1988
Socio~-Economic Policies 88-1 c¢pp 237
Small Businesses
Respoansibility
Negative Determination
GAO Review

Where a "small business coanceru is determined to be

- noaresponsible by a contracting officer, General

Accounting Office will not review the subsequent refusal
by the Small Business Administration (SBA) to 1issue a
certificate of competeacy absent a showing of possible
fraud or bad faith oo the part of the cootracting
officials or of SBA's failure to consider 'vital
information bearing on the firm's responsibility.

PROCUREMENT
Socio—Economic Policies
Small Businesses
Respoasibility
Negative Determination
Prior Coatract Performance

Agency may examine past failure to comply with the
Cargo Prefereance Act in makiog responsibility determina-
tioan.
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PROCUREMENT ' - B-228280.2 March 7, 1988
Bid Protests - 88-1 CPD 242 -
GAO Procedures
GAO Decisions
Reconsideration

Request for reconsideration 1is denied where protester
fails to show that decision was based on error of fact
or law.

PROCUREMENT : B~-229492 March 8, 1988
Competitive Negotiation 88-1 CPD 238
Solicitation for Offers
Interpretation
Office Space

Protest 1is sustained where protester reasonably
interpreted solicitation requirement that any proposed
office space be located in a building that has traansit
bus service withio a quarter mile to wmean service iun
both directioas although ageuncy wmaintaias one-way
service is sufficient uander the solicitation. General
Accounting Office recommends that protester be permitted
to offer a second building which has bus service in only
one direction.

PROCUREMENT B~-229616 March 8, 1988
Small Purchase Method 88-1 CPD 239
Purchases
Propriety

Purchase order awarded pursuant to request for quota-
tions 1issued under small purchase procedures was
properly awarded to firm submitting second low quotation
where agency determined that protester's appareatly low
quotatioa did oot ieclude cost of performing certain
required tasks.

D-16



PROCUREMENT . . - . - B-229988 March 8, 1988 -
Bid Protests - 88-1 CPD 240 .
Allegation Substantiation . -
Burden of Proof

Allegation that awardee was afforded an opportunity to
review the protester's proposal is regarded as mere
speculation where no evidence is submitted to -support
the allegation.

PROCUREMENT . ) .B-230298 March 8, 1988
'Sealed Bidding 88-1 CPD - 241. :
Iavitations for Bids :
Evaluatioan Criteria
Patent Royalties

Addition of royalty fee evaluation factor to bids is
not improper merely because it 1is not 1included under
Federal Acquisition Regulation § 14.201-8, which lists
oaly certain price-related factors that wmay be ap-
plicable, since this listing is not by its terms
exclugsive of other price-related factors which may be
reasonable to evaluate when in the best interest of the
government. : :

Addition of evaluation factor to bids for items
manufactured under a value engianeering change proposal
(VECP) to reflect royalty fee goveraoment must pay for
VECP items is unobjectionable, since the evaluation
factor represents an actual cost to the goverumeat of
coatractiag for a VECP item.
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PROCUREMENT ‘ B-229529 March 9, 1988 .
Sealed Bidding 88-1 CPD 243
Invitations for Bids
Evaluation Criteria
Prices
Overhead Costs

PROCUREMENT
Sealed Bidding
Iavitations for Bids
Evaluation Criteria
Prices
Profits

Where aan iavitation for bids requires bidders to bid
fixed labor rates, overhead rates, aud profit per-
centages to be used in pricing work duriag contract
performance, and requires a total price for cost
comparison purposes based on the worklcad for the prior
year without explicitly stating that the total price
should include overhead and profit, a protest that a
bidder was oot required to reflect overhead and profit
in its total price is without merit since a proper
determination of the expected cost of contracting with
the firm cannot be made without evaluating these items.

PROCUREMENT B-229622 March 9, 1988
Bid Protests 88-1 CPD 244 .
GAO Procedures
Preparation Costs

Where coantracting agency lost the protester's gquote,
claim for bid preparation aad protest costs is denied
since mere negligeace or lack of due diligeance by the
agency, standing alone, does not rise to the level of
arbitrary or capricious action which provides a basis
for the recovery of bid preparation and protest costs.
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PROCUREMENT S : B-229622 Con‘t
Competitive Negotiation March 9, 1988 .
Quotations S

Preparation Costs

Where coatracting ageacy lost thé protester's quote,
claim for bid preparatioa and protest costs is denied
since mere negligence or lack of due diligence by the
ageacy, standing alone, does not rise to the level of
arbitrary or capricious actioa which provides a basis
for the recovery of bid preparation and protest costs.

PRNCTIDEMENT
L RUVOUURLIIGIY L

Competitive Negotiation
Offers
Goveroment Mishandling

Protest that ageacy lost aad thus failed to consider
the firm's quote is denied. It 1is not permissible to -
make award to a firm whose quote may have been lost by
the goverument prior to the élosing date; to-do so would
be inconsisteat with preserviog the integrity of the
competitive bidding system. ’

PROCUREMENT B-229974 March 9, 1988
Sealed Bidding 88-1 CPD 245
Iavitations for Bids
First—Article Testing i
Waiver o
Administration Determination

Where record shows that prior producer will be perform-
ing for the first time a ¢éritical and hazardous task
which firm previously subcoatracted, the General
Accounting Office .will not question a determination not
to waive first article testing requirement. ’

AR
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PROCUREMENT B-230285 March 9, 1988
Sealed Bidding 88-1 CPD 246
Hand-Carried Bids
Late Submission
Acceptauce Criteria

A late haond~carried bid may not be accepted because the
lateness was due to inclement weather beyond the coatrol
of the bidder. Oaly where improper goverament action
was the paramouat cause of the late delivery may such a
bid be considered.

PROCUREMENT B-227888.2 March 10, 1988
Bid Protests 88-1 CPD 247
GAO Procedures
GAO Decisioas
Recousideration

Request for reconsideration 1is deunied where protester
reiterates argumeunts from original protest, which were
rejected in General Accounting Office's decision, and
disagrees with decision, but preseats no atrgument or
information establishing that decision was legally or
factually erroneous.

PROCUREMENT B~-229669.2 March 10, 1988
Sealed Bidding 88-1 CPD 249
Bids
Responsiveness
Samples

Protest that fabric bid sample of low, responsive bidder
did not conform to dimeansions required of bid samples is
denied where bid sample dimensioa is not a salieat
characteristic of the fabric sought by the invitation
for bids.
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PROCUREMENT =~ = - " B-229680.2 March 10, 1988
- Bid Protests ‘ 88-1 CPD 250 - .
GAO Procedures
GAO Decisious
Reconsideration

Request for recoansideration is denied where the
protester essentially restates arguments previously
considered in original decision because a request for
reconsideration must detail the factual aand legal
grounds warraanting reversal of decision, specifying
errorgs of law wade or information not previously
.considered. '

- PROCUREMENT . B-228429.5 March 11, 1988
Competitive Negotiation 88-1 cPD 252
Offers '
Competitive Ranges
Exclusicn )

. Administrative Discretion

General. Accounting Office will not disturb an agency's
decision to exclude a protester from the competitive
range on ground that it has no reasonable chance for
award whea, considering the relative superiority of
other proposals, this determination was reasonable.. '
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PROCUREMENT B-228429.5 Con't
Competitive Negotiation March 11, 1988
Offers
Evaluation
Downgradiug
Propriety

PROCUREMENT
Competitive Negotiation
Offers
Evaluation
Persounnel Experience

Protest that evaluation of qualifications and experieace
of protester's proposed key persononel was 1improper is
denied where the record shows that the agency's
downgrading of the protester's proposal for failure to
contain documentation substantiatiog the experieace of
its work force was reasonable and 1in accordance with
evaluation criteria which expressly provided that offers
containiang such evidence would be evaluated more
favorably by the governoment.

PROCUREMENT
Competitive Negotiation
Offers
Evaluation
Personnel Experience

PROCUREMENT
Competitive Negotiation
Offers
Organizational Experience
Evaluation
Propriety

Protest that technical evaluation of protester's
corporate experience was improper because of agency's
failure to afford proper counsideration to qualifications
and experience of proposed key personnel is denied where
the record demoastrates that the ageoncy considered this
experience but reasonably coancluded that it. only
partially offset the protester's complete lack of
corporate -experience.

& P
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PROCUREMENT . B-228429.5 Con't
Competitive Negotiation March 11, 1988
Requests for Proposals
Evaluation Criteria
Prior Couatracts
Coatract Performance

Ageacy properly may counsider a claim agaiust an offeror
for coantract overcharges under evaluatiem criterion

. .
pertaining to past performance of related contracts

where the criterion is defined broadly and encompasses
all factors of coatract performance, including billiungs
for services readered.

PROCUREMENT - B-229569 March 11, 1988
- Competitive Negotiation 88-1 CPD 253
Contract Awards -
Administrative Discretion
.Cost/Technical Tradeoffs
Technical Superiority

Where solicitation for new model of high power amplifier
for aircraft radio system provided that Pprice would be.
less significaat thaa techanical factors and 1listed
maintaionability as one of the primary technical
evaluation criteria, coatracting agency did oot act
uareasonably in selecting for award higher-priced
proposals offering a superior built-in fault detection
capability. ;

PROCUREMENT
Competitive Negotiation
Discussion ‘
Adequacy
Criteria

Where the perceived weakness in protester's design for
high power amplifier for aircraft radio system was’
inherent in the desigun itself rather than in any failure
to explaia the design, and a significant improvement in
the amplifier would require a redesign for which
adequate time was lacking, then it does not appear that
any lack of detail ia the notice of the deficiency
provided during discussions deprived the protester of an
opportunity to significantly ‘improve its proposal.
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PROCUREMENT B-~-228569 Con't
Competitive Negotiation March 11, 1988
Offers
Cost Realism
Evaluation
Adwinistration Discretion

Ageacy may provide for a cost realism analysis of
fixed-price proposals for the purpose of measuring an
offeror's understanding of the solicitation require-
meats. )

PROCUREMENT B=229676 March 11, 1988
Bid Protests 88-1 CPD 254

GAO Procedures
Protest Timeliness
Good Cause Exemptiouns
Applicability

PROCUREMENT
Bid Protests
GAO Procedures
Protest Timeliness
Significant Issue Exemptions
Applicability

General Accounting Office (GAO) will uot consider the
merits of aun uantimely protest uander either the sig-
nificant issue or good cause exceptions to GAO timeli-
ness requirements where there has been no showing of a
compelling reason beyound the protester's control that
prevented the timely filing of the protest and the
protest does not present a uaique issue of widespread
interest to the procurement community. '
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PROCUREMENT . - B=229676 Con't
Bid Protests March 11, 1988
GAO Procedures
Protest Timeliuness
10-Day Rule
Adverse Ageancy Actions

Protest is uatimely where filed with General Accounting
Office more than 10 working days after protester learuned
of adverse agency action following protest to the
ageacy.

PROCUREMENT ’ . 'B-229911 March 11, 1988
Bid Protests 88-1 CPD 255
Moot Allegation
GAO Review

Protester's complaint that solicitation requirement
that successful bidder obtain security clearance prior
to award unduly restricts competition is dismissed as
academic where protester is granted the necessary
clearaunce.

PROCUREMENT
Specifications
Mioimum Needs Standards
Determiaation
Administrative Discretioan

Solicitation provision requiring contractors fc possess
facilities capable of securely storing up to eight
pallets of classified materials is not unreasonable
where - print orders placed under the coontemplated
coantracts will be classified up to aad including
confideatial-restricted data aad where protester does
anot argue that this requiremeat exceeds the ageuacy's
minimum oeeds.
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PROCUREMENT ‘ B-230150 March 11, 1988
Sealed Bidding’ .88-1 CPD 256 o
Iavitations for Bids -
Post-Bid Opening Cancellation
Justification
Fuanding Restrictious

An agency's determination that funds are not available
for coatract obligation is a sufficient reason to caacel

a solicitation even after bid opening.

PROCUREMENT B-230218 March 11, 1988

Sealed Biddiang 88-1 cCPD 257
Bids
Responsiveness

Determination Criteria

Bidders' alleged intent to supply materials that do not
comply with the specifications does not render their
bids nonresponsive. Only where a bidder provides -
information with its bid that reduces, limits, or
modifies a solicitation requirement may the bid- be
rejected as nonrespousive.

PROCUREMENT B-229547 March 14, 1988
Bid Protests 88-1 CPD 258
GAO Procedures
Ianterested Parties
Subcoatractors

Protest that ageacy failed to hold meaningful discus-— .
sions is denied where protester was informed 1in
discussions of all areas in which technical evaluators
considered that protester's proposal was weak.
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PROCUREMENT . © B-229547 Cou't
Bid Protests ' March 14, 1988
GAO Procedures '
Protest Timeliuness
Apparent Solicitation Improprieties

Protest that weakonesses found by coantracting agency in
protester's proposal coaceru areas unrelated to
evdluation .criteria in request for proposal is untimely
where the wmatters were raised with protester during
discussions but protest was aot filed until after
protester lost the competition.

PROCUREMENT
Competitive Negotiation
Offers ,
Evaluation Errors
Allegation Substantiatioa

PROCUREMENT
Competitive Negotiation
Offers i
Evaluation Errors
Evaluation Criteria
Application "

Where the record indicates that procuring ageacy
reasonably evaluated protester's proposal in a maoner
consisteat with the solicitation's evaluatioan criteria,
protest that ageacy misapplied evaluation criteria is
deanied. ) : : ’
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PROCUREMENT ' B-229555 March 14, 1988
Coantractor Qualification 88-1 CPD 259
Responsibility/Responsiveness Distinctions
Sureties
Financial Capacity

PROCUREMENT
Sealed Biddiong
Bids
Responsiveness
Determination Criteria

A bid cannot be rejected as noarespounsive on the basis
that a surety's affidavit, which accompanied the bid
bond, omitted information couceraiag the surety's
outstanding surety obligations oan other coatracts and
contained a photocopied signature in the "Certificate of
Sufficieacy" provision of the affidavit. Respoansiveness
is determined at bid opening, and if the bid bond as
submitted is proper om its face, the bid is responsive.’
The wmatter instead 1is one of respoasibility, aand  the
acceptability of the surety may be established auy time
before award. - v

PROCUREMENT B-229570.3 March 14, 1988
Bid Protests 88-1 CPD 260
GAO Procedures :
GAO Decisions
Reconsideration

Request for recounsideration of decision denying
protester's claim that agency improperly rejected its
bid as nounresponsive is denied where protester does not
show that original decision was based on error of fact
or law. : ’



-~

PROCUREMENT B-229582.10 March 14, 1988
Bid Protests : 88-1 CPD 261
GAO Procedures
Administrative Reports
Comments Timeliness

PROCUREMENT
Bid Protests
GAO Procedures
GAO Decisions
Reconsideration

A protest file which was closed because the protester
failed to timely file comments with.General Accounting
Office (GAO) within 7 working days after the protester
received a copy of the coatracting ageacy's report will
not be reopened where the comments were seant only to the
ageuncy, not GAO,

PROCUREMENT ' B-229839 March 14, 1988
Sealed Bidding 88-1 CPD 262
.Low Bids

Error Correction
Price. Adjustments
Propriety

Where workpapers coatain clear and couvincing evideuce

that the low bidder mistakenly omitted certain direct

costs from its bid, and where corrected bid would

remain low, the bid may be corrected upward to reflect
" such costs.

In limited circumstaaces, correction may be allowed
even though the iatended bid price caanot be determined
exactly, provided there is clear and coanviacing evidence
that the amount of the intended bid would fall within a
narrow range of uncertaioty aand would remain low after
correction. However, correction is limited to iucreasing
the coatract price upward ouly to the bottom end of the
range of uncertaiaty.
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PROCUREMENT B-230152 March 14, 1988
Bid Protests 88-1 CPD 263
GAO Procedures
Interested Parties

Where award is made under a set aside pursuant to
section 8(a) of the Small Business Act, a protester
which is a non-8(a) firm aud is questioning the
propriety of the award to a particular 8(a)-eligible
firm is not an interested party under General Accounting
Office Bid Protest Regulations., The protester lacks the
requisite direct economic interest since it would not be
eligible to compete for the contract even if the protest
were sustained.

MU Uo

PROCUREMENT B-228048.2 March 15, 1988
Bid Protests 88-1 CPD 264
GAQ Procedures

GAO Decisiouns
Reconsideration

Request for reconsideration based on aegative Small
Business Administration (SBA) size determination of
awardee is denied where size protest was not filed by
protester until 2 moaths after award; SBA determination
was not issued until 4 months after award; and protester
presents no evideace that coatracting officer should
have been aware that awardee was not small business at
time of award.

PROCUREMENT B-229582, et al.
Competitive Negotiation March 15, 1988
Requests for Proposals 88-1 CPD 265
Evaluation Criteria
Prices

Basing contract prices oun a weekly trade price index is

appropriate where offerors are treated equally and
cannot influeunce the index prices.
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PROCUREMENT B-229582, et al. Con't
Competitive Negotiation March 15, 1988
Requests for Proposals
Terms .
Risks

Agency did oot abuse its discretion by usiag solicita-
tioo terms which imposed maximum risks upon the
contractor and mioimum administrative burdens upoa the
goverament where solicitation format calls for fixed
freight prices within a geographic zoune even though
specific destinations and quantities are not known,

PROCUREMENT
Contract Types
Requirements Contracts
Set—-Asides
Applicability

Requirements coatracts are exempt from regulatioans
requiring small business/small purchase set-asides.

PROCUREMENT
Contract Types
Requirement Countracts
Use

Protesters who object 1in general to the use of a
particular coantract format have not met their burden of
showing that ageancy's decision to use requirements
contracting format to satisfy its uaeeds was clearly
unreasoaable.

General Accounting Office has no basis upon which to
object to agency's decision to use requiremeunts
coatracting when solicitation estimates are established
in good faith based on the best information available,
notwithstanding protesters' general objections Eto the
estimates.
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PROCUREMENT B-229582, et al. Con't
Contract Types March 15, 1988
Requirements Contracts
Use

Recommendations contained in an earlier General
Accounting Office audit report coacerniong the agency's
use of local requiremeats coutracts are not relevant
because the subject matter of the report is not
analogous to the protested procurement. '

PROCUREMENT B~-229734 March 15, 1988
Bid Protests 88-1 CPD 266
GAO Procedures
Protest Timeliuness
Appareat Solicitation Improprieties

Protester's objection to solicitation clause requiring a
pledge of assets from each person acting as an in-
dividual surety on a bid guarantee 1is dismissed as
uatimely., A protest based upon an alleged impropriety
in a solicitation which is apparent prior to bid openiag
must be filed prior to bid opening.

PROCUREMENT
Sealed Bidding
Coatract Awards
Government Delays
Propriety

Although aom ageocy wmay allow a prospective awardee a.
reasonable time period after bid opeuning to cure a
problem related to respoansibility of a surety under a
bid bond, it is not obligated to delay award indefionite-
ly while the bidder attempts to cure the problem.
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PROCUREMENT : ' B-229772 March 15, 1988
Speclflcatlons - 88-1 CPD 267
Minimum Needs Standards
Competitive Restrictiouns
Justification
Sufficiency

Protest that spec1f1cat1on unduly restricts competition
is ‘denied where the agency presents a reasonable
explanation in support of the specification as unecessary
to meet 1its minimum needs and protester, while
disagreeing with agency's technical analysis, falls to

al oo
sSUuUw

that the restriction is clearly unreasonaole

PROCUREMENT B~-230594.2 March 15, 1988
Socio-Economic Policies 88-1 CPD
Small Businesses
Research/Development Programs
" Voluatary Participation
Fuanding Restrictions

The Small Business Development Act of 1982, 15 U.S.C. §
638(f) (1), mandates establishment of the Small Business
Innovation Research (SBIR) program in federal agencies
with yearly extramural research or research and
development obligations of over $100,000, 000, for awards
to small businesses. However, there is no leglslatlve
restriction on voluantary participation in the program by
agencies with smaller budgets. This will not violate
competitive requirements of Competition in Contracting
Act of 1984, as amended, since 41 U.S.C. § 253(b)(2)
specifically authorizes an exception for small busiaess
“in furtherance of the SBIR program.
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PROCUREMENT B-230615 March 15, 1988.
Socio—FEconomic Policies 88-1 CPD 268 - -
Small Business 8(a) Subcontracting
Eligibility
Administrative Determination

Whether firm is eligible for assistance under sectionm

8(a) of the Small Business Act is .a matter for deter—- -

mination by the Small Business Administration, and is
not subject to review by the Geuneral Accounting Office, -

PROCUREMENT B-229585 March 16,1988
Sealed Biddiog 88-1 CPD 270
Iovitations for Bids
Amendments
Acknowledgment

Respousiveness

Failure to acknowledge a material - ameuadmedt prior to

bid opening may aot be cured by acknowledgment
subsequent to bid opening. .

PROCUREMENT
Sealed Biddiug
Invitations for Bids
Ameandments
Materiality

Where an amendmeat to an invitation for bids specifies
requiremeats in addition to those contained im previous
versions of the solicitation, aand where those:
requirements eatail the imposition of aew legal
obligations on prospective contractors, the amendment is
material, and an ageacy may properly reject a bid as
noaresponsive for failure to acknowledge the amendment.
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PROCUREMENT - ~ B-229650, et al.
Competitive Negotiation March 16, 1988
Offers . 88-1 cCPD 278
Evaluation Errors
Allegation Substantiation

Protest of scoriang of .proposals is denied where record
indicates that the evaluation. was reasounable, ;
PROCUREMENT )
Competitive Negotiation
Techaical Evaluation Boards
Qualification
GAO Review

Since the selection of evaluators is essentially within
the agency's discretion, the General Accounting Office
will not appraise the qualifications of such
individuals abseat a showiag of possible fraud, coaflict .-
of interest or actual bias on the part of the
evaluators. ' :

PROCUREMENT B~229917.3 March 16, 1988
Bids Protests 88-1 CPD 271
GAO Procedures
GAO Decisioas
Reconsideration

Request for reconsideration of decision upholding
contracting agency's decision to set aside award-
improperly made on the basis of initial proposals and
open unegotiations with all offerors ian the competitive
range is denied where protester fails to show any error
of -1aw or fact in prior holdiang that the uneed to resolve-
the statutory violation iavolved in improper award om
initial proposal basis outweighed concerns about
technical 1leveling or transfusion due to opening
negotiations.



PROCUREMENT ) , B~-229928 March 16, 1988
Bid Protests ‘ 88-1 cpdD 272 S
Moot Allegation
GAO Review

Protest challeanging propriety of specifications for one
line item included in solicitation is academic and will
not be considered oan the merits where the solicitation
was amended to delete the item ia question.

PROCUREMENT
Bid Protests
Premature Allegation
GAO Review

Protest which challenges specifications expected to be
included in future solicitatiouns is dismissed as.
premature,

PROCUREMENT B-230095 March 16, 1988
Bid Protests 88-1 CPD 273
Antitrust Matters
GAO Review

General Accounting Office will wnot codsider wmerits of
collusive bidding allegatious. If the cootracting
officer suspects collusive bidding, he should refer the
matter to the Attoruney General.

PROCUREMENT
Payment/Discharge
Federal Procurement Regulations/Laws
Paymeat Withholding
Frauad

Statute requiring contracting ageuncy unot to settle,
compromise pay or otherwise adjust any claim iunvolviag
fraud, preveats an agency from acting on coantractor's
claim uatil allegations of bid collusion are resolved by
the Attoruney General,
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PROCUREMENT ©° . B~230563 March 16, 1988
Bid Protests ' 88-1 CPD 274 . o
GAO Procedures
Protest Timeliuess
10-Day Rule

Whergia ﬁrbtéstér waits bvéf'j moaths for a reply to a

complaint to ‘a codtracting agency "before it files a

protest with GAO the protester did not diligently pursue
the matter, and its protest with GAO is untimely. . .

PROCUREMENT . B-228444.2; B-228446.2
Bid Protests . March 17, 1988
GAO Procedures 88-1 CPD 275

Adwinistrative Reports.
Comments Timeliness

PROCUREMENT
Bid Protests =
GAO Procedures
GAO Decisions
Reconsideration

Request for reconsideration of dismissal of protests for
failure to file comments oun agency report ia a timely
manner is denied, even though protester received report
after date it was due, beéause, after notifying the
General Accounting Office (GAO) of late receipt, the
protester allowed lapse of more than 7 working days
after receiving report before filing its commeats at .
GAO.
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PROCUREMENT B-228445.2; B-228582.2

Bid Protests March 17, 1988
GAO Procedures 88-1 CPD
GAO Decisiouns
Reconsideration

Request for reconsideration 1is denied where the
protester essentially restates arguments previously
considered in original decision because a request for -
reconsideration wmust detail the factual and legal
grounds warranting reversal of decisioan, specifying
errors of law wmade or informatioa uaot previously
counsidered.

PROCUREMENT B-229583 March 17, 1988
Socio-Economic Policies 88-1 CPD 277
Small Business 8(a) Subcontractiung
Compliance
GAO Review

PROCUREMENT
Socio~Economic Policies
Small Business 8(a) Subcontracting
Use
Administrative Discretion

The Small Business Administration (SBA) did aot act
improperly in deciding not to perform an analysis of the
impact that placing a contract in the sectioan 8(a)
program would have oan a small business concern that had
performed only a small fractiocon of the work being
procured during prior years, siance the procurement
properly has been determined to involve "new work," aund
the 8BA's policy is not to perform an impact analysis in
such a situation. ‘ '
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Special Procurement 88-1 CPD 279
Methods/Categories

In~House Performance
Cost Evaluation
Personnel

Agency properly declined to consider offeror's low
priced best and final offer for Office of Managemeat aund
Budget Circular A-76 cost comparison where the ageacy
reasonably found that the offeror's proposal, after
discussions, contained maJor deficiencies couceraing

ataffinmoe and failed ra nravide ran: 11 vad analiry econtral
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PROCUREMENT B-229840 March 17, 1988

Socio-Economic Policies 88-1 CPD 280
Small Busiunesses
Size Standards
Administrative Determination
GAO Review

The General Accounting Office will not cousider that a
solicitation has the wroong standard industrial clas-
sification used to determine the small business size
standard for the procurement, since conclusive authority
to determine the proper classification is vested in the
Small Busiuness Adwinistrationm.

PROCUREMENT B-229885 March 17, 1988
Bid Protests 88-1 CPD 281
~Bias Allegation
Allegation Substantiation
Evidence Sufficieancy

There must be irrefutable proof that procuriag
officials had malicious and specific intent to injure a
protester before we will presume bad faith on their part
toward the protester.

s
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PROCUREMENT _ . B-229885 Con't
Contract Managemeunt March 17, 1988
Countract Modificatiom
Cardinal Change Doctrine
Criteria
Determination

Protest that a coantract wodification was beyond the
scope of the coatract aund thereby circumvented the com-
petitive procurement process is denied where the
modification did not result ia the procurement of
services materially different from the coatract for
which the competition was held.

PROCUREMENT B-229938.2; B-229938.3
Bid Protests March 17, 1988 v
Dismissal , 88-1 CPD 282
Definition ' ‘

A dismissal is a_ summary decision based on the initial_:j
protest which on its face is without legal merit
without the need for an agency report aand the
protester's comments. -

PROCUREMENT
Bid Protests
GAO Procedures
GAO Decisions
Recousideration

A dismissal is affirwed when a request for reconsidera-
tion is based on the General Accouanting Office's failure
to cousider a protester's commeats plusiother‘factors
which essentially restate. the grounds of the original
protest. V

1? N
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PROCUREMENT "~ B-229938.2; B~229938.3 Con't
Bid Protests March 17, 1988
Non-Prejudicial Allegation
GAO Review

Protest based on confusion regarding winimum wage rates
is denied where agency takes proper actiom to clarify
wage rate and protester is oot prejudiced by misunder-
standing the rate. o C

PROCUREMENT =~ B-229963 March 17, 1988
Bid Protests 88-1 CPD 283
GAO Procedures
Protest Timeliness
Apparent Solicitation Improprieties

Where request for proposals specifically states ‘that
technical considerations are more important than cost,
protest that the award should have been based on cost is
uatimely when filed after the closing date for the
receipt of proposals. ‘

PROCUREMENT
Competitive Negotiation
Countract Awards
Administrative Discretion
Cost/Technical Tradeoffs
Technical Superiority

Award of countract to higher—-cost, techuically superior
offeror is not objectionable where award on that basis
is- consistent with the solicitation's evaluation-
criteria and the agency reasounably determined that the

difference im techunical merit outweighed the cost
differeance. ‘

Sy <
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PROCUREMENT : B-230039 March 17, 1988
Sealed Bidding 88-1 CPD 284

Contract Awards
Propriety
Line Items

An ageacy may make award oo two of three line items
where the third line item is found to be defective and
the terms of the solicitation provide that the goverun-
meat may accept any item or group of items of a bid.

PROCUREMENT B-225710.3 March 18, 1988
Bid Protests 88-1 CPD 286
GAO Procedures
Protest Timeliuness
‘Apparent Solicitation Improprieties

Protest based on allegatioa that test requiremeat
included 1in solicitatioan is vague 1is untimely and will
not be considered on the merits whea not filed prior to
closing date for receipt of initial proposals.

PROCUREMENT . B-229591; B-229591.2
Competitive Negotiation  March 18, 1988
Offers 88-1 CPD 287
Evaluation
Persoaonel -

Cost Evaluation

Protest that awardee did not comply with alleged
solicitation requirement that the cost of all clerks
performing specified services be included on a fixed-
price schedule is denied where the solicitation allowed
each offeror to decide on the size and compositionm of
its fixed-price staff and did not prohibit the priciag
of clerks ie the rates quoted on variable-quaatity
schedules.
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PROCUREMENT o B-229591; B-229591.2 Con't
Competitive Negotiation March 18, 1988
Unbalanced Offers
Materiality
Determination
Criteria

Protest that the awardee's offer was mathematically aand
materially unbalanced is denied where the protester has
demonstrated neither that awardee's prices do not
reflect cost plus profit nor, assuming such mathematical
unbalancing, that acceptance of the offer caannot be
expected to result in the lowest cost to the govermment.

PROCUREMENT B~229737 March 18, 1988
Competitive Negotiationm 88-1 CPD 288
Alternate Offers
Rejection
Propriety

Procuriang ageoncy's evaluation as unacceptable of
alteranate product under "Products Offered" clause
because of lack of sufficient informatioa possessed by
ageacy and supplied by protester was not unreasonable.
Protester's conteation that agency had conducted ample
testing is without merit where testing was done to
establish test methods and acceptable performance
parameters, which results have now beean ilacorporated in
new specifications suitable for competition.
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PROCUREMENT B-230014 March 18, 1988

Bid Protests ' 88-1 CPD 289
Noo-Prejudicial Allegation
GAO Review

Allegation by protester, a small disadvantaged business

(SDB) councern whose uapriced bid was rejected as

noanrespousive, that brand-wname-or-equal solicitation

should be canceled and requirement resolicited because

remaining bidders either did not offer "equal" products

or were not SDB conceras, is without merit where feature

protester states 1is only possessed by 1its brand-name

item was unot listed as salient characteristic in the .
solicitation and where the solicitation was not set
aside for SDB concerus. .

PROCUREMENT
Sealed Bidding
Bids '
Responsiveness
Price Omission

Failure to include in bid any price for supplies
solicited renders bid nonresponsive and omission cannot
be corrected after bids are opened.

PROCUREMENT ’ ~ B-230035 March 18, 1988
Bid Protests ' 88-1 CPD 290 o
GAO Procedures ‘
Interested Parties
Direct Interest Standards

Protester which is wnot the low bidder 1is not an
interested party to maintain a protest that its bid was
improperly rejected as unonresponsive where award
properly was made to the low bidder, siance protester
would not be in line for award even if its protest were
sustained.
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PROCUREMENT B-230035 Con't
Socio-Economic Policies  March 18, 1988
Small Businesses
Coutract Awards
Pendiag Protests
Justification

Contracting officer properly may make an award 10
working days after the Small Business Administration
(SBA) receives a size status protest against a
prospective awardee when the SBA has issued no decision
on the protest withia that time.

PROCUREMENT B-228368.2 March 21, 1988
Bid Protests 88-1 CPD 291
Non-Prejudicial Allegation
GAO Review

Where protester alleging restrictive solicitation terms
has submitted an offer which is aot low, and the
allegedly restrictive terms had no material impact on
the protester's price, the General Accounting Office
will not coansider the matter, siance even if the protest
were sustained, protester would wnot be in line for
award. ' . ’ '

PROCUREMENT B-229582.9 March 21, 1988
Special Procurement 88-1 CpD 292 S )
Methods/ Categories “

Requirements Coatracts
Use
Criteria

Protest questioning the reasounableness of a coatracting
agency's decision to use requirements contracting in
lieu of multiple definite quantity procuremeats is
denied where the same arguments councerniang the same
solicitation were raised im a receat protest and found
to be without merit and protester preseats no additional
arguments or evidence which warrant changing the prior
decision.



PROCUREMENT B-229968 March 21, 1988
Bid Protests 88-1 CPD 293
GAO Procedures
Protest Timeliness
Significaat Issue Exemptiouns
Applicability

An untimely protest will not be cousidered uader the
significant issue exceptiocan to the bid protest
timeliness rules since the issue raised is not of
widespread interest to the procurement community.

PROCUREMENT
Bid Protests
GAO Procedures
Protest Timeliness
10-Day Rule

Protest is untimely where not filed until more tham 1
month after protester received information -from
contracting agency pursuaat to Freedom of Information
Act which put protester on notice of grouads of protest.
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“PROCUREMENT B-227850.2 March 22, 1988

Special Procuremeat 88-1 CPD 294
Methods/Categories
Multi-Year Leases
Use
Communications Systems/Services
Telephones

Agency is not precluded by statute from employing
optious to synchronize the expected lives of leased and
purchased systems to provide a common basis for evalua-
tioa. Further, such basis would be wmore accurate than
adding a residual value factor to a base offer, since it
would be based on actual expected costs iastead of the
assumptions attendant to a residual factor analysis.
Agency could, however, counsider the flexibility aund
coatrol provided through an ownership arrangement as
part of the technical evaluation.

PROCUREMENT
Specificatioans
Minimum Needs Staandards
Competitive Restrictions
Geographic Restrictions
Justification

Conclusion that requirement for single contract
covering two Bell Operating Company (BOC) regiouns uaduly
excluded BOCs from cowpetition 1s affirmed on
reconsideration. Inability of BOCs to provide utility
service outside of their respective regions is a simple
fact of telecommunications marketplace, and evideace
submitted in support of request for reconsideratioun does
not establish that prior decision was in error in
fiading lack of justification for single contract
requiremeunt.

*r
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PROCUREMENT B-229683 March 22, 1988
Bid Protests 88-1 CPD 295
GAO Procedures
Protest Timeliness
10-Day Rule

Protest filed more than '10 working days after the
protester was aware of the basis for protest 1is
untimely. ‘

PROCUREMENT
Competitive Negotiation
Contract Awards
Administrative Discretion
Cost/Technical Tradeoffs
Cost Savings

Where the solicitatiom states that the agency reserves
the right to award to the offeror whose "first
article,” coatracted separately, has passed testing,
provided that award is most advantageous to the
government, price and other factors considered, an award
to the low offeror whose article was approved is proper.

PROCUREMENT
Contract Management
Contract Administration
GAO Review

General Accounting Office does not cousider protests of

contract administration watters as part of 1its bid
protest function.
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PROCUREMENT , B-229888; B-229889
Noncompetitive Negotiation March 22, 1988
Industrial Mobilization 88-1 CPD 296
Bases
Competitive Restrictions
 Adwministrative Discretion

In procurements conducted uoder provisioans of the
Competition in Coantracting Act of 1984 pertaining to
mobilization base producers, the wusual councern for
obtaining full and free competition 1is. subject to the
oeeds of industrial mobilization. Ageacies properly may
exclude a particular source or restrict a procurement to
predetermined sources in order to create or maiantaian
their readiness to produce critical supplies in case of
a national emergency or to achieve industrial mobiliza-
tion,.

Procuring ageacy's decision to exclude the protester
from competing for two industrial mobilization base con-
tracts in order to develop additioaal sources of supply
is proper where the protester has held every countract
for the solicited item since 1979 and currently has
production requirements into 1989.
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PROCUREMENT B~227116.2 March 23, 1988 -
Socio-Economic Policies 88-1 CPD 297
Labor Standards
Supply Coatracts
Manufacturers/Dealers
Determination

Small business bidder's status as a regular dealer or
manufacturer uunder the Walsh-Healey Public Coatracts
Act is not a matter of bid respousiveness, but of bidder
eligibility, aund 1is reviewable by the Small Busiuness
Admianistration aad the Secretary of Labor, not the
General Accounting Office. ’ ‘

PROCUREMENT
Socio~Economic Policies
Small Businesses
Responsibility
Negative Determination
GAO Review

Solicitatioan provision requiring  that the bidder's
steel fabricator "should" have been continuously engaged
for 2 years in the fabrication of structural steel, and
"shall" furanish experience information with respect to
towers not less thaan 600 feet high, is a definitive
respousibility criterion, Small busianess bidder's
failure to wmeet the criterion thus renders the firm
aonresponsible, and the matter must be referred to the
Small Busioness Administration uonder the certificate of
competency procedures.
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PROCUREMENT . - : B-227116.2 Con't
Socio~Economic Policies March 23, 1988
Small Businesses
Size Determination

The General Accounting Office will oot cousider a
challenge to the Small Business Administration's - (SBA)
determination that a bidder is a small business coancern
since by statute the SBA has conclusive jurisdiction iam
such matters, :

bl

PROCITREMENT R-2

Payment/Discharge 88~
Shipment Costs
Additional Costs
Evideace Sufficiency

Goveranmeant shippers orally requested. dromedary service
on numerous shipments and annoctated the Goverament Bills
of Lading (GBLs) with dromedary rate tender references.
The carrier traasported the shipmeats in larger closed
vans for: its own convenience because smaller dromedary
equipment was not available, but it billed and was paid
on the basis of the dromedary rates. Subsequently the
carrier submitted supplemental bills based on higher van
service rates on the basis that the GBLs showed that vaan
service was provided and the GBLs did not. coantain an
annotation of .the request for dromedary service as
required by the dromedary tenders. The total cir-
cumstances show that shippers and carrier understood
that dromedary service was requested as evideaced by the
dromedary teaders unoted on the GBLs (which in these
circumstances satisfies the tenders' requirement for
annotation of the request) and the carrier's billing on
that basis., At the least there was an ambiguity oa the
GBLs which would have required the carrier, if it was in
doubt, to inquire about the service desired. According-
ly, the General Services Administration's disallowance
of the carrier's supplemeatal bills is sustained.
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PROCUREMENT B-228184.2 March 23, 1988
Bid Protests 88-1 CPD 298
GAO Procedures
GAO Decisions
Reconsideration

Request for reconsideratioan 1is denied where protester
essentially reiterates arguments initially raised and
basically disagrees with original decision and therefore
fails to show any error of fact or law that would
warrant reversal or modification.

PROCUREMENT B-229519.2 March 23, 1988

Bid Protests 88-1 CPD 299
Subcontracts

GAO Review

Geuneral Accounting Office's statutory authority to
decide bid protests generally does aot extend to
protests of subcountracts awarded under a cooperative
agreement.

PROCUREMENT B-229615 March 23, 1988
Socio-Economic Policies 88-1 CPD 300
Preferred Products/Services
Domestic Products
" Iaterpretation

Domestic fabric is oot a domestic compounent for purposes
of the Buy American Act where wmaunufacturing operations
coaducted ia a foreign country usiang the fabric and
other domestic materials result in the production of a
helmet shell, an item that is substantially differeat in
form and character from the domestic fabric, which 1is
thea fitted with other compounents ian order to complete
the end item. '
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PROCUREMENT B~229838 March 23, 1988
Bid Protests . 88-1 CPD
GAO Procedures
Preparation Costs

Protest is sustained where agency wmisevaluated offers
and awarded a contract to other tham the low offeror,
and the protester is awarded the costs of filiag and
pursuing its protest and its proposal preparation costs.

PROCUREMENT
Competitive Negotiation
.. Offers. ) ‘
Evaluation Errors
Prices

Protest is sustained where ageancy wmisevaluated offers
and awarded a contract to other than the low offeror,
and the protester is awarded the costs of filing aund
pursuiag its protest and its proposal preparation costs.

PROCUREMENT
Competitive Negotiation
Offers )
Preparation Costs

Protest 1is sustained where ageuncy misevaluated offers
and awarded a coatract to other than the low offeror,
and the protester is awarded the costs of filing and
pursuing its protest and its proposal preparatioan costs.
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PROCUREMENT B-229920.2 March 23, 1988
Bid Protests 88-1 cpb 301
GAO Procedures
Purposes
Competition Enhauncement

A protester's 1interest as a beaneficiary of more
restrictive specifications is not protectable under the
General Accountiag Office's bid protest function, which
is to ensure that the statutory requirement for full aad
open competition has been met.

PROCUREMENT
Competitive Negotiation
Requests for Proposals
Cancellation
Justification
Competition Enhancement

Cancellation of a brand name or equal request for
proposals (RFP) after receipt of proposals is proper
where the RFP lists salient characteristics that
exceeded the actual aeeds of the government and the
agency determines that resolicitation under relaxed
specifications to enhance competitiom is ia the best

interest of the government. )

PROCUREMENT B-230209 March 23, 1988
Bid Protests 88-1 CPD 302
GAO Procedures
Protest Timeliness
Apparent Solicitation Improprieties

Protest questioning the propriety of the two-step
sealed bidding wethod of procurement is uatimely where
the basis of the protest was evident from the face of
the solicitation and was not raised until after the
closing date for receipt of bids under step two.
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PROCUREMENT B-230209 Con't
Bid Protests '~ March 23, 1988
GAO Procedures
Protest Timeliness
10-Day Rule

Protester's allegations that short delivery schedule
provided in solicitation was unecessitated by ageuncy's
poor advaunce procurement plaaoning aand that agency
otherwise mishandled procuremeant are untimely where they
were filed more thaa 10 days after the bases of protests
were kanown or should have been kunown to the protester.

PROCUREMENT
Specifications
Minimum Needs Staandards
Competitive Restrictions
Allegation Substantiation
" Evidence Sufficiency

Protest that delivery requirements are 1impossible to
attain for any bidder but the incumbent, and therefore
unduly restrict competition, is denied where ageacy
presents a reasonable explanation im support of the
delivery requiremeants as necessary to meet its wionimum
needs and protester fails to show that those require-
ments are clearly uanreasonable.

PROCUREMENT B~230628 March 23, 1988
Socio-Economic Policies 88-1 CPD 303
Small Businesses
Contract Awards
Eligibility

A small business, to be eligible for award of a coatract
that is set aside for small business, must perform at
least 50 perceat of the cost of the coantract with 1its
own employees if a contract for services (except
coanstruction) is involved or must perform work for at
least 50 percent of the cost of manufacturing the
supplies, not including the cost of materials, if a
supply coantract is to be awarded.
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PROCUREMENT . B-229748 March 24, 1988
Competitive Negotiation 88-1 CPD 304 _
Offers ‘
Competitive Ranges

Proposal was properly excluded from the competitive
range where the record shows that the procuring agency’
had a reasonable basis for its determinatioms that ‘the
proposal was so deficient in numerous technical areas as

. . S .. .
e1nAn in ardar tAa ha ~anas Aarad
to regquire majer revision 1o orger 6 oe

technically acceptable and that the protester did not
meet the stated technical experience requirements.

PROCUREMENT ' B-229966 March 24, 1988
Bid Protests 838-1 CPD 305
GAO Procedures
Protest Timeliness
10-Day Rule

Where protester knew of the basis for its protest—-the
failure of the agency to solicit the firm--prior to
filing a Freedom of Information Act (FOIA) request for
information coucerning the procurement, protest filed
more than 10 workiung days after the basis of the protest
was known, even though within 10 working days of the
protester's receipt of ionformatiom uander FOIA, is
untimely.

PROCUREMENT B-224480.6, et al.
Competitive Negotiation March 25, 1988
Offers 88-1 CPD 306
Evaluation

Personnel Experience

Agency determination of the precise extent and cost of
trainiag considered necessary to assure safe and
efficient operation of cable ships will not be
questioned where there is no showing that the
requiremeat is unreasonable.
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PROCUREMENT B-224480.6, et al. Cou't
Special Procurement March 25, 1988
Methods/Categories

In-House Performance
Cost Estimates
Contract Administration
Personnel

Agency properly excluded from in-house cost estimate
the cost of support personnel whose positions would not
be eliminated if a contract were awarded; cost
comparison procedures require inclusion in estimate only
costs for positioas that would be eliminated.

PROCUREMENT
Special Procurement Methods/Categor1es
In-House Performance
Evaluation Criteria
Cost Estimates

Agency's cost of preparing the solicitation and most
efficient organization study is not part of the cost of
in-house performance for purposes of Office of
Management aad Budget Circular A-76 cost comparison; the
costs are incurred prior to the contemplated coantract
period for services not included in the solicitation's
performance work statement.



PROCUREMENT B-226246 March 25, 1988
Paymeant/Discharge 88-1 cpD ___ .- :
Shipmeat Costs .
Overcharge
Payment Deductions
Propriety

A carrier argues that the General Services.
Administration's (GSA) audit action is improper where
GSA applied rates from a rate teader issued by.a
specific division of the carrier to shipments- tendered
to the carrier but not to the specific division. GSA's
audit action is sustained siace the tender did not show
a clear and unambiguous 1inteat to restrict 1its |
application only to shipments tendered to the specific
division. Also, the carrier's argumeant that the tender
does not apply because it was actually issued by a
separate corporatiocn with the same name as the carrier's
operating division 1is not accepted. The teander
specifically states it was 1issued by the carrier's
division operating uander the carrier's Iaterstate
Commerce Commission authority.

PROCUREMENT " B-229812, et al.
Bid Protests March 25, 1988
GAO Procedures 88-1 CPD 307
Protest Timeliuness :
10-Day Rule

Protests that solicitations issued by contracting
agency conflict with protester's mandatory requirements
contract are untimely when filed after closing dates and
months after publication of requirements in the Commerce:
Business Daily.
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PROCUREMENT B-229812, et al. Con't
Bid Protests March 25, 1988
Moot Allegation
GAO Review

Protests that solicitatiouns should be caaceled are
reandered academic by coantracting ageancy's cancellation

of these solicitatious.

PROCUREMENT B-229897 March 25, 1988

‘Sealed Bidding - 88-1 CPD 308
Bids ) '
Responsiveaess

Brand Name/Equal Specifications
Salient Characteristics

A bid proposing an "or equal" system under brand name or
equal invitation for bids 1is nonresponsive where the
descriptive literature submitted with the bid fails to
establish that the system would meet all of the listed
solicitation requirements.

PROCUREMENT B-229931 March 25, 1988
Sealed Bidding 88-1 cCPD 309
Bids :

Minor Deviatioas
Goverument Advantage
Acceptability

A bidder's failure to furuish evideace showing any
affiliation is a minor informality which way be waived
or cured after bid opeuing because the information does
not affect the responsiveness of the bid.



PROCUREMENT ) B-229932 March 25, 1988
Bid Protests 88-1 CPD 310
GAO Procedures
Iaterested Parties

Under solicitation calling for award of firm fixed-
price contract, protester whose price was not second low
nevertheless is an 1interested party to challenge
coatracting agency's alleged waiver of material
specifications by accepting unocaconforming low offer
since, if the protest 1is sustained, protester could have
opportunity to submit wnew proposal.

PROCUREMENT
Competitive Negotiation
Offers
Evaluation
Techanical Acceptability
Equivalent Products

Protest in negotiated brand name or equal procurement
that agency improperly made award to firm whose proposal
did not meet certain salieant characteristics is denied
where protester does not demounstrate that ageacy's
technical judgment that awardee's proposal meets the
salient characteristics is unreasonable,

PROCUREMENT ‘ B-229947; B-229947.2
Sealed Bidding March 25, 1988
Tuvitations for Bids 88-1 cpp 311
Cancellation
Justification

Funding Restrictioas

Cancellation of invitation for bids 1is unot legally
objectionable where ageuncy determines after bid opening
that sufficient funds were oot available to wake award
to the low respousive bidder.
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PROCUREMENT B-229947; B-229947.2 Con't
Sealed Bidding March 25, 1988
Invitatioas for Bids
Cancellation
Resolicitation
Requests for Proposals

Cancellation of ianvitation for bids (IFB) after bid
opening does not result im impermissible auction, even
though protester's bid prices have been disclosed and
acquisition is to be completed through negotiation,
where IFB was canceled due to uanreasonable bid prices.

PROCUREMENT
Sealed Biddiag
Iavitatioas for Bids
Post—-Bid Opening Cancellatioa
Justification
Price Reasonableness

Contracting officer's decision to cancel iuvitation for
bids based on unreasonableness of bid prices was proper
where low bid exceeded government estimate by more than
10 perceat and there is not an allegatioun that decision
to cancel was based on bad faith or fraud oo the part of
contracting officials. The Geuneral Accounting Office
has upheld rejection of bids where the lowest eligible
bid exceeded the government estimate by as little as 7.2
percent.

Cancellation of ianvitation for bids (IFB) after bid
opening does not result in impermissible auction, even
though protester's bid prices have been disclosed and
acquisition is to be completed through negotiation,
where IFB was canceled due to unreasonable bid prices.
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PROCUREMENT B-230102; B-230104

Bid Protests March 25, 1988
GAO Procedures 88-1 CPD
Interested Parties
Subcontractors

Prospective subcontractor who protests restrictive
specification is not an interested party under General
Accounting Office's Bid Protest Regulations, siace it is
not a prospective offeror uader the solicitation.

PROCUREMENT B-229087 March 28, 1988
Payment/Discharge 88-1 CPD
Shipment

Carrier Liability
Burden of Proof

A common carrier, that delivered an Air Force member's
mobile home aund its coanteants in wmuch worse coundition
than when they were picked up, alleges that the owner
interfered with its drivers when they were attempting to
prepare the trailer for occupancy at destination aand
contests the amount of damages, $7,750, without
preseating sufficieat evidence to show that the Air
Force determination was uunreasonable. Under these
circumstances the denial of the carrier's claim for
$7,750 (its waximum, contractual, limited liability),
that was withheld from funds otherwise due the carrier,
is affirmed, since all the damage estimates were
approximately $20,000.

PROCUREMENT B-229636.3 March 28, 1988
Specificatioas 88-1 CPD 313
Performance Specifications
Adequacy

Protest that specifications in request for proposals do
not adequately describe dining facility 1in which food
services are to be performed is denied where information
necessary for the protester to determine the facility's
layout and furnishiogs is otherwise wmade available to
it.

D-62



4

PROCUREMENT B-230012 March 28, 1988
Bid Protests 88-1 CPD 314
GAO Procedures
Protest Timeliness
Apparent Solicitatioo Improprieties

PROCUREMENT
Bid Protests
GAO Procedures
Protest Timeliness
10-DPay Rule

Protest after award that specifications were unjus—
tifiably restrictive 1is untimely, regardless of whether
the protester's pre-closing date letter to the agency
questioniang specifications is coasidered a protest. If
the letter 1is wnot considered a protest, then the
protester failed to protest apparent solicitation
improprieties before the closing date for receipt of
proposals, as required by Bid Protest Regulations.
Alternatively, 1if the letter 1is considered a protest,
then the protester failed to protest to the Geaneral
Accounting Office withia 10 working days of ionitial
adverse agency action-—receipt of proposals——as further
required under the protest regulatious.

PROCUREMENT
Bid Protests
Nou—-Appropriated Fuunds
GAO Review

Where the protester's uounconforming proposal could not
have been accepted, allegatious of improper evaluation
and violation of the Buy American Act did not prejudice
the firm and therefore will not be counsidered.
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PROCUREMENT '~ B-227106.8 March 29, 1988
Bid Protests -88-1 CPD 315 et
GAO Procedures . i
Preparation Costs

Protester way not recover the costs of filiag and
pursuing a bid protest where the protest has been
sustained and the remedy afforded the protester 1is the

opportunity to submit a revised +proposal 1ia ‘'reopeuned

negotiations, which will be reevaluated on the basis of
relaxed requirements, siace the ianitial uareasoanable
exclusion of the protester's proposal has been -
corrected. 65 Comp. Gen. 490, distinguished.

PROCUREMENT . B-229642 March 29, 1988
Bid Protests A 88-1 CPD 316
GAO Procedures
Interested Parties

Unacceptable offeror is an interested party under the
Bid Protest Regulatiocuns to protest that ‘only other
offeror's proposal should aot have beean accepted under a
request for proposals.

PROCUREMENT
Contractor Qualification
Liceases
Determination Time Periods

Request for proposals (RFP) requirement that
contractor's employees have a particular licease is not
a definitive responsibility criterion, where the RFP
does not indicate that the license must be obtained
prior to award and does not require offerors to identify
the employees in their proposals.
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PROCUREMENT . ‘B-229883 March 29, 1988
Competitive Negotiatioa 88-1 cpp 317
Source Selection Boards
Contract Awards
Withdrawal

The Under Secretary of the Army has the authority to
review, vacate, and make source selection decisions
under .a -procurement using formal source selection
procedures under Federal. -Acquisition Regulation, even
wvhere a lower source selection authority has made a
contrary selection.

The Under Secretary of the Army's decision to vacate a
lower "echelon source selection authority's selection of
the protester for award and instead select a technically
superior offeror was reasonable and im accordaance .with
the evaluation criteria of the solicitatioa.

PROCUREMENT - B-229606.2 March 30, 1988
Contractor Qualification 88-1 CPD 320
- Responsibility . :

Contracting Officer Fiandings
Negative Determination
GAO Review

A prospective contractor who fails to obtain a security
clearaace mandated by a solicitation 1is properly found
to be nounresponsible.

The fact that a prospective cootractor has imsufficieat
time to obtaim a security clearance before the award of
the contract. does unot constitute grouands for disturbiag
the ageuncy's finding of aonresponsibility. ’



PROCUREMENT B-229664 March 30, 1988 -
Competitive Negotiation 88-1 CPD 321
Coutract Awards P
Administrative Discretion
Cost/Technical Tradeoffs
Cost Saviungs

Decision to select lower-scored techanical, lower-cost,
proposal was reasounable where  protester's higher score:

was based on advantages of incumbency. that the .ageancy - -.

reasonably determined did oot iudicate a significaat
technical advantage  that would warrant paying substaa-.
tially more for it. : :

PROCUREMENT
Competitive Negotiation
Offers
Cost Realism
Evaluation :
Administrative Discretion

Unsupported allegation that the coatracting agency did
not conduct a proper cost realism analysis of the
awardee's proposal, because a proper cost realism
analysis would have revealed that the awardee undetes-
timated its wmaterial costs, is denied, where there is no
evidence that the awardee's material costs were too low
or that the agency's cost realism analysis was un-
reasonable, and the coatracting agency reasonably
relied upon two Defeunse Contract Audit Agency audits
which examined, but took no exception to, the awardee's
proposed costs.
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PROCUREMENT . oo B~229664 Con't
Competitive Negotiation March 30, 1988
Techanical Transfusion/Leveling
Allegation Substaatiatiom
Evidence Sufficiency

Protest that the agency eungaged iun techunical leveling is
denied where there is no evidence that ageucy personnel
gave- any improper help to ‘the -awardee to bring its:
proposal up to a higher techuical level.

PROCUREMENT . o B-230263 March 30, 1988
Bid Protests 88-1 CPD 323 :
Subcontracts
GAO Review

The General Accounting Office will wnot review the award
of a subcountract by a Small Business Administration 8(a)
subcontractor where it 1is not shown that the 8(a)
subcontractor was acting as the govermmeut's agent in
the procurement.

PROCUREMENT : B-227079.3 March 31, 1988
Competitive Negotiation 88-1 CPD 324
Contract Awards
Administrative Discretion
Cost/Technical Tradeoffs
Techanical Superiority

General Accounting Office's review does not show that
the agency determination that the awardee's technical
proposal was significantly stroonger than the protester's
technical proposal, lacked a reasonable basis, or was
unrelated to the evaluatioa criteria. The contracting
officer's award selection was reasonably based upon a
price/technical tradeoff analysis where he determined
the awardee's significant advantage in the technical
criteria, which coustituted 75 percent of the evaluation
weight, outweighed the protester's price advantage.
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PROCUREMENT : L .B=230171.15 March 31, 1988
Bid Protests ) -, .88-1 CPD 325

GAO Procedures
Preparation Costs

Request for reconsideration of protest originally
dismissed as untimely is denied where protester does not
allege that. original protest. was timely, but ounly
incorrectly infers that General Accounting Office has
decided to counsider other. protests filed in coonunection.
with same solicitation that are untimely.

PROCUREMENT B-230202 March 31 1988

Special Procurement . 88-1 CPD
Methods/Categories
Federal Procuremeat Regulatlons/Laws
Amendments - ‘

Service Coatracts
Liability Insurance

The General Accountlng Offlce has no obdjectious  to.
proposed ameandments to Federal Acqulsition Regulation
(FAR) Parts 28, 37 aund 52, prescribing a clause which
requires health care providers uander goveraoment
coatracts to maintain medical liability insurance and to
indemnify the goverament against liability-producing
acts or omissiouns. The proposal also specifies that
such contractors will act as "iundependeat contractors,"”

PROCUREMENT B-230243 March 31, 1988
Paymeat/Discharge 88-1 CPD
Federal Procurement Regulations/Laws
Amendmeats

Contractor Debts

General Accounting Office has ao objection to proposed
amendments to Federal Acquisitionm Regulation (FAR) Parts
32 aund 33, which would provide that final decisiouns of
the coatractiong officer relating to unilaterally
determined debts shall include demands for payment aad
that no demands shall issue before the final decision.
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PROCUREMENT . 'B-230596 March 31, 1988
Bid Protests 88-1 CPD 4
GAO Procedures
Protest Timeliness
10-Day Rale

Where protester's contention that requirement for main-
tenance services would have to be resolicited rather
thao included within another coantract was rejected and
protester was simultaueously informed its contract would
be terminated, its protest filed more tham 10 days after
such notice is untimely.

PROCUREMENT o B~230701 March 31, 1988
Bid Protests 88-1 CPD 326 - ' :
GAC Procedures : - '
Protest Timeliness
Apparent Solicitation Improprieties

Protest against alleged solicitation impropriety is

untimely when filed after the closing date for receipt
of initial proposals. - .
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MISCELLANEOUS TOPICS

MISCELLANEOUS TOPICS B-133192 March 14, 1988
Eaviroument/Energy/Natural Resources
Hazardous Substaaces
Environmental Protection
Liability

Under federal enviroonmental statutes, the potential
exists for farmers who have properly applied a pesticide
to be required to undertake abatement~type actiouns, and

incur the expenses thereof, in an emergency situation.
See 42 U.S.C. §§ 3001, 6973, 9606.

MISCELLANEOUS TOPICS B-229651.2 March 31, 1988
Federal Administrative/Legislative Matters
Administrative Policies
Records Destruction
Time Restrictions

Where l-year retention period of imactive Supplemental
Security Income Claims Folders previously approved by
this Office is now deemed inadequate for audit purposes,
it is appropriate for this Office to request extension
of retention period to meet our audit requirements.



INDEX
March 1988
APPROPRIATIONS/FINANCIAL MANAGEMENT

Accouuntable Officers
Disbursiog Officers

Relief

Illegal/Improper Payments
Fraud B-230118 1...4- 2
Substitute Checks B-230257 23...4A- 4
B-230664 21...A- 4

Appropriation Availability
Amount Availability

Antideficiency Prohibition

Violation B-226801 2...A-1

Purpose Availability
Appropriation Restrictions
Goverument Corporatioas B-230304 18...A- 3

Budget Process
Appropriated Fuunds
Authority
Goverament Vessels
Ready Reservists B-229174.2 8...A- 3

Budget Restrictions
Pensions
Supplemental Annuities
Statutory Exemptions B-229738 28...A- 5

Claims Against Goveroment
Burden of Proof
Factual Issues B-230581 28...A- 6



INDEX - Coun.

APPROPRIATIONS/FINANCIAL MANAGEMENT = Con.
Claims Agaionst Goveroment - Con.
Claim Settlement
Settlement
Foreigan/International
Tribunals : B-230244

Obligation
Expenditure Recording
Fringe Beunefits B-226801

CIVILIAN PERSONNEL
Compensation
Compeasatory Damages
Authority B-230348

Direct Payroll Deposit
Errors
Fees '
Reimbursement : B-228632

Overpayments
Error Detection
Debt Collection

Waiver B-226465
B-228669
Persoanel Death
Balances
Payees B-227728
Relocation

Household Goods .
Actual Expenses
Reimbursement

Amount Determination - B-224660 .

ii

Mar. Page
28...A- 6
2...A-1
25...B-10
10...8- 3
23...B- 8
4...8~ 2
23...B- 9

14.,..B~ 5



INDEX - Con.

Mar. Page

CIVILIAN PERSONNEL - Con.
Relocation - Con.
Household Goods - Coa.
Shipment
Restrictions -
Privately-Owned Vehicles B-224660 - 14,..B-5

House-Hunting Travel
Travel Expenses
Reimbursement .
Amount Determination B-227189 25...B-10

Residence Traasaction Expeunses
Finance Charges B-229230 14...B~- 6

Inspection Fees
Reimbursement B-230402 - 23...B- 9

Loan Document Preparation Fees
Reimbursement B-229230 14,...B- 7

Miscellaneous Expeuses AT
Reimbursement B-229230 14...8- 7

Reimbursement
Eligibility
Permanent Duty Stations B-227786 10...B- 3

Permanent Residences B-227786 10...B- 3

Travel Expeases
Privately-Owaed Vehicles
Mileage B-224660 14...B- 6

Travel
Actual Subsistence Expeases
Credit Cards
Use B-230696 30...B-13

ijii



INDEX - Con.
Mar. Page

CIVILIAN PERSONNEL - Coa.
Travel - Con. K
Actual Subsistence Expeunses - Coun.
Eligibility B-229074  28...B-11

Permaneat Duty Stations
Actual Subsistence Expenses o o
Prohibition B-229074  28...B-11

Temporary Duty
Travel Expenses
Privately-Owned Vehicles
Mileage B-229291  2...B-1

Parking Fees B-229291 2...B- 2

Travel Expenses
Coustructive Expenses
Reimbursement B-227468 11...B- 4

Discounts
Use
Reimbursement B-227468  1l1...B- 4

Official Business
Determination
Burdea of Proof B-229074  28...B-12

Voluntary Expenditure
Reimbursement B-228664 ~ 2...B- 1

MILITARY PERSONNEL
Pay
Overpayments
Error Detection
Debt Collection ‘ '
Waiver B-228828  23...C- 1

iv



~4

INDEX - Con.
Mar. Page

MISCELLANEOUS TOPICS -
Eavironmeat/Energy/Natural Resources
Hazardous Substances
Eavironmental Protection , ,
Liability B-133192 14,..E- 1

Federal Administrative/Legislative Matters
Administrative Policies -
Records Destruction
Time Restrictions B-229651.2 31...E- 1

PROCUREMENT
Bid Protests
Allegation Substantiation
Burden of.Proof B-~229988 8...D-17 -

Antitrust Matters
GAO Review B-230095 16...D-36

“Bias Allegation
Allegation Substantiation

Burden of Proof B-~229793 4.,.D-14
Evidence Sufficiency B-229885 17...D-39
Dismissal : ‘
Definition . B-229938.2)

B~229938.3) 17...D-40

GAO Procedures
Administrative Reports
Comments Timeliness B-228444.2) R
B~-228446.2) 17...D-37
B-229582.10 14...D-29

GAO Decisiouns :
Recounsideration B-227888.2. 10...D-20
B-228048.2 15...D-30



INDEX ~ Con.

PROCUREMENT - Coan.
Bid Protests - Coun.
GAO Procedures - Con.
GAO Decisicns - Con.
Recounsideration - Con.

Iaterested Parties

Direct Interest Standards

Subcontractors

Preparation Costs

vi

B~228184.2
B-228280.2
B-228444.2)
B-228446.2)
B-228445.2)
B-228582.2)
B-229570.3
B-229582.10
B-229680.2
B-229710.2,

et al.
B-229759.3
B-229917.3
B-229938.2)
B-229938.3)

B-229642
B-229932

B-220035
B-230152

B-229547
B-230102)
B-~230104)

B-227106.8
B-229622
B-229838
B-230171.15

Mar

23
7

17..
17..
14..
14, .
10..
) 3..

4..
16..
17..

29..
25..

18..
14..

14..

25..

29

9
23
31

. Page

«..D=52
...D-16

.D-37

.D-38
.D-28
.D-29
.D=-21

.D- 9
.D-14
.D-35
.D-40

.D-64
.D-60

.D-44
.D-30

.D-26
.D-62
.. .D-064
...D-18

...D-53
...D-68



INDEX - Con.

Mar. Page
PROCUREMENT - Coa.
Bid Protests - Cou.
GAO Procedures — Con.
Protest Timeliness
Appareant Solicitation
Improprieties B-225710.3 18...D-42
B-229521 4,...D-12
B-229547 14...D-27
B-229734 15...D-32
B-229963 17...D-41
B-230012 28...D-63
B-230209 23...D-54
B-230701 31...D-69
Good Cause Exemptioas
Applicability B-229676 11...D0-24
S8igaificant Issue Exemptions
Applicability B-229676 11...D-24
B-229968 21...D-46
10-day Rule B-228573.3 2...D- 6
B-229683 22...D-48
B-229812,
et al.) 25...D-58
B-229966 24.,.D-56
B-229968 21...D-46
B-230012 28...D-63
B-230112.2 3...D-11
B-230209 23...D-55
B-230563 16...D-37
B~230596 31...D-69
Adverse Agency Actious B-229676 11...D-25
Purposes
Competitioan Enhancement B-229920.2 23...D-54

vii



INDEX - Cou.

PROCUREMENT - Con.
Bid Protests - Con.
Moot Allegation
GAQ Review

Non-Appropriated Funds
GAO Review

Non—~Prejudicial Allegation
GAO Review

Premature Allegation
GAO Review

Subcountracts
GAO Review

Transportation Contracts
Bills of Lading
GAO Review

Competitive Negotiation
Alternate Offers
Rejection
Propriety

Best/Final Offers

Rejection
Qualified Offers

viii

Mar. Page
B-229812,
et al.) 25...D-59
B-229911 11...D-25
B-229928  16...D-36
B-230012 28...D-63
B-228368.2 21...D-45
B~229938.2)
B-229938.3) 17...D-41
B-230014 18...D-44
B-229928 16...D-36
B-229519.2 23...D-52
B-230263 30...D-67
B-229890 3...D-10
B-229737 18...D-43
B-229678 1...D- 2



INDEX - Con.

PROCUREMENT - Con.
Competitive Negotiation - Con.
Competitive Advantage
Iacumbent Coatractors

Coutract Awards
Administrative Discretion
Cost/Technical Tradeoffs
Cost Savings -

Techaical Superiority

Discussion
Adequacy
Criteria

Discussion Reopening
Propriety" ~ '

Haad—-Carried Offers
Late Submission
Acceptance Criteria
Acceptance’

Offers
Competitive Ranges
Exclusion
Administrative
Discretion

vix

B-229793

B-229664
B-229683

B-227079.3
B-229569
B-229963

B-229569"

B-229711:

B-229525

B-229922

B-228429.5
B-229748

Mar. Page

4.,.D-14

30...D-66
22...D-48

“31...D-67

11...D-23
17...D-41

11...D-23

1...D- 3

2...D- 6

"1...D- 4

11...p-21
24...D-56



INDEX - Con.

Mar. Page
PROCUREMENT - Con.
Competitive Negotiation — Con.
Offers - Con.
Cost Realism
Evaluation
Administrative
Discretion .- B-229569 11...D-24
B-229664 30...D-66
B-229711 1...D- 4
Evaluation .
Cost Estimates B-229698 3...D- 9
Downgrading
Propriety B-228429.5 11.:.D-22
Personnel
Cost Evaluation B-229591 ) -
B~-229591.2) 18...D-42
Personnel Experieace B-224480.6,
et al.) 25...D-56
B-228429.5 11...D-22
Technical Acceptability  B-229521  4...D-13
B-229525 2...D- 7

Equivaleot Products -+ B=-229932 . 25...D-60

Evaluation Errors
Allegation Substantiation B-229547 14...D-27
B-229650,
et al.) 16...D-35

Evaluation Criteria
Application 'B-229547 14...D-27
B-229793  4...D-15



INDEX - Con.

PROCUREMENT - Con.

Competitive Negotiation = Con,
Offers - Con.
Evaluation Errors - Con.
Prices,

Government Mishandliag

Organizational Experience
Evaluation
Propriety

Preparatioun Costs

Risks
Evaluatioa
Technical Acceptability

Quotatious
Preparation Costs

Requests for Proposals
Cancellation
Justification
Competition

Competitive Restrictions
Justification

Urgent Needs

Evaluation Criteria
Prices

Prior Contracts
Contract Performance

xi

Mar. Page

B-229725,
et al.) 4...D-13
B-229838 23...D-53
B-229622 9...D-19

B-228429.5 11...D-22

B-229838 23...D-53
B-229905 2...D- 8
B-229622 9...D-19

B-229920.2 23...D-54

B-229493 1...D-1
B~229582,

et al.) 15...D-30
B-228429.5 11...D-23



P T e e d -~

INDEX - Cou.
Mar.

Page
PROCUREMENT - Con. '

Competitive Negotiation - Con,
Mmoo m B Lan TV o o 11 - o
REJUESLS 101 rYroposais < uou.

Terms
Risks

ion for Offers

Fian
Livu

Source Selection Boards
Coatract Awards
Withdrawal

Techunical Evaluation Boards
Qualification
GAO Review

Techaical Transfusiou/Leveling
Allegation Substantiation
Evideace Sufficiency

Unbalanced Offers
Materiality

Determinatioun
Criteria

Contract Management
Coantract Administration
GAO Review

Contract Modification
Cardinal Change Doctriue
Criteria
Determination

xii

B-229582,
et al.)

B-229492

B-229883

B-229650,
et al.)

B-229664

B-229591 )

B-229591.2)

B-229683

B-229885

15...D-31

8...D-16

29...D-65

16...D-35

30...D-67

18...D-43

22...D-48

17...D-40



INDEX - Coa.

_ Mar. Page
PROCUREMENT - Con.
Contract Types
Requiremeats Countracts

Set-Asides
Applicability B-229582,
. ‘ et al,) 15...D-31
Use B-229582,

et al.) 15...D-31

Coantractor Qualification
Licenses
Determination Time Periods B-229642 29...D-64

Responsibility
Contracting Officer Findiungs
Negative Determination )
GAO Review B-229559 2...D- 7
- B-229606.2 30...D-65

Respoasibility/Responsiveness Distinctions
Sureties ' ’ -
Financial Capacity B~229555 14...D-28

Noncompetitive Negotiation
Contract Awards
Sole Sources
Propriety B-229594 2...D- 8

"~ Industrial Mobilization Bases
Competitive Restrictions
Administrative Discretion B-229888)
~ 'B-229889) -22...D-49

Payment/Discharge
Federal Procurement Regulatioas/Laws
Ameundments :

Contractor Debts B-230243 31...D-68

xiii



Mar. Page

PROCUREMENT - Con.
Payment/Discharge - Con.
Federal Procurement Regulations/Laws — Con.
Paymeat Withholding

Fraud B-230095  16...D-36
Shipment
Carrier Liability
Burdea of Proof B-229087 28...D-62

Shipment Costs
Additional Costs
Evidence Sufficieacy B-226311 2...D- 5
B-227179 23...D~-51
Overcharge
Paymeat Deductiouns
Propriety B~226246 25...D-58
Rate Schedules
Interpretation B-226311 2...D- 5

Sealed Biddiag
Bid Guarantees

Sureties
Acceptability B-229655 1...D- 2

Bids
Error Correction
Low Bid Displacement
Propriety B-229531 2,..p- 7

Late Submission
Acceptance Criteria
Goverument Mishandling  B-230188 2...D- 9

Mianor Deviations
Goveranment Advaantage
Acceptability B-229931 25...D-59

xiv




INDEX - Con.

PROCUREMENT -~ Con.
Sealed Bidding - Con.
Bids - Con.
Options
Evaluation

Responsiveness

B-229747

Brand Name/Equal Specificatiouns

Salient Characteristics

Determination Criteria

Price Omission
Samples

Contract Awards
Governmeat Delays
Propriety

Propriety
Line Items

Hand-Carried Bids
Late Submission
Acceptaace Criteria

Invitations for Bids
Ameundments
Acknowlegment
Responsiveness

Waiver

Materiality

B-229897

B-229555
B-230218

B-230014

B-229669.2

B-229734

B-230039

B-230285

B-229585

B-229800

B-229585

Mar. Page

3...D-10

25...D-59

14...D-28
11...D-26

18...D-44

10...D-20

15...D-32

17...D-42

9...D-20

16...D-34
3...D-10

16...D-34



INDEX - Con.

PROCUREMENT - Con.
Sealed Biddiang - Con.
Inovitations for Bids — Con.
Cancellation.
Justification
Funding Restrictiouns

Resolicitation
Requests for Proposals

Evaluation Criteria
Pateut Royalties

Prices
Overhead Costs

Profits

First~Article Testing
Waiver
Administrative
Determination

Post-Bid Opening Caancellation

Justification
Evaluation Criteria

Fundiang Restrictiouos

Price Reasonableaess

Low Bids
Error Correction
Price Adjustwments
Propriety

xvi

Mar. Page

. B-229947 ) -

B-229947.2) -25....D=60

B-229947 )
B-229947.2) 25...D-61

B-230298 8...D-17
B-229529 9...D-18
B-229529  -9...D-18
B-229974  9...D-19

B-229487 2...D- 6

B-228097.2 - 1...D- 1
B-230150 11...D-26

B-229947 )
B-229947.2) 25.,.D-61

B-229839 14...D-29



INDEX -~ Conu.

Mar. Page

PROCUREMENT - Con.
Small Purchase Method
Purchases -
Propriety B-229616

Socio-Economic Policies
Labor Stamndards
Fringe Beuefits
Wage Underpaymeant
Payment Procedures B-146842

GAO Procedures
Procedural Changes B-146842

Supply Contracts
Manufacturers/Dealers
Determination B-227116.2

Preferred Products/Services
Domestic Products
| Interpretation B-229615

J Small Business 8(a) Subcontracting
Administrative Policies
Compliance
GAO Review B-229583

Administrative Regulatious
Compliance
GAO Review B-230215 )
) B-230215.2)

Contract Awards :
Eligibility B-230215 )
B-230215.2)

Eligibility
Admiaistrative
Determination B-230615

xvii

8...D-16

4,..D-12

4,..D-12

23...D-50

23...D-52

17...D-38

3...D-11

3...D-11

15...D-34



INDEX - Con.

Mar. Page
PROCUREMENT - Con.
Socio-Economic Policies - Con.
Small Business 8(a) Subcontracting - Con.
Use
Administrative Discretion B-229583 17 +..D-38
Small Businesses
Competency Certification
Eligibility o . -
Criteria B-229691) - o
B-229728) 1...D- 3
Contract Awards
Eligibility B-230628 ~ 23...D-55
Peading Protests : o
Justification B-230035 18...D-45
Research/Development Programs
Voluatary Participation | : :
Funding Restrictioans B-230594.2 15...D=-33
Respounsibility
Competency Certification )
GAO Review B-229691)
B-229728) 1...D- 3
Negative Determination
GAO Review : B-227116.2 23,..D-50
B-230266 4,..D=15
Prior Contract N -
Performance B-230266 4,..D-15
Size Determination

GAO Review B-227116.2 23...D-51

xviii



3

INDEX - Coon.

Mar. Page
PROCUREMENT - Con.
Socio-Economic Policies - Con.
Small Businesses — Con.
Size Standards
Administrative Determination .
GAO Review B-229840 17...D-39
Special Procurement Methods/Categories
Federal Procurement Regulatious/Laws
Ameadments
Service .Contracts
Liability Insurance B-230202 31...D-68

In-House Performance
Cost Estimates
Coantract Administration
-+ ., Persoanunel B-224480.6,
et al.) 25...D-57

Cost Evaluation
Personnel - B=-229764 17...D-39

Evaluation Criteria
Cost Estimates ‘B-224480.6, ‘
et al.) 25...D-57

Multi-Year Leases

Use
Communicatioas Systems/Services
-Telephones B-227850.2 22...D-47
Requirements Contracts
Use ' : :
Criteria B-229582.9 21...D-45
Specificatiouns

Mioimum Needs Standards
Competitive Restrictions
Allegation Substantiation
Evideance Sufficiency B~-230209 23,..D-55

» L

xix-



INDEX - Coan.

I

Mar. Page
PROCUREMENT - Con.
Specifications - Con.
Minimum Needs Standards — Coun.
Competitive Restrictions - Con.
Geographic Restrictions
Justification B-227850.2 22...D-47
Justification :
Sufficiency B-229772 15...D-33
Performance Specifications
Geographic Restrictions B-229806 2...D- 8
Determination
Adwministrative Discretiom B-229911 11...D-25
Performaance Specifications
Adequacy B-229636.3 28...D-62

# U.S. GOVERNMENT PRINTING OFFICE: 1988-521-279/00188

XX

*



ited States
bneral Accounting Office

Special Fourth Class Rate
Postage & Fees Paid
GAO
Permit No. G100

ity for Private Use $300

ess Correction Requested
R ——— |

(|






