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Preface

This volume cumulates the digests of the decisions of the Comptroller General
of the United States which were rendered during the period October 1, 1986, to
September 30, 1991, and published in the annual volume Nos. 66 through 70.
The decisions establish legal precedents, and this book has been compiled to
enable researchers to locate these precedents.

The need for cumulative digests and indexes to the decisions of the accounting
officers was first recognized in 1852, when the decisions of the Office of the
Second Comptroller of the Treasury, which had accumulated from its establish-
ment in 1817, were put in a convenient digested form so that government offi-
cers, as well as persons doing business with the government, might be apprised
of the legal opinions involving public contracting procedures, the construction of
federal statutes, and the receipt and expenditure of federal funds.

The format of this volume is similar to that followed in the previous 5-year
index digest of decisions. The digests of the decisions point up both the facts and
the legal conclusions of each decision. All digests on the same subject have been
collected and classified under class topics arranged alphabetically. These topics
are listed on the Contents page. Following each digest is a reference to the
volume and page in which the decision appears. For example, 66:707 refers to
volume 66 and the figures after the colon identify the page on which the deci-
sion begins.

Tables to these published decisions, the laws, court opinions and other refer-
ences cited in the Decisions of the Comptroller General begin on page 463.
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Accountable Officers
# Account deficiency
H B Check cashing
B B Adjustments
H B B 8 Administrative discretion
Agencies have the discretion under 31 U.S.C. § 3342 to refuse to adjust a disbursing officer’s account
for check cashing and other accommodation exchange losses. GAO will view that discretion as prop-
erly exercised when the agency cannot determine that official acted in good faith or with due care.
Cases indicating that adjusting accounts under section 3342 is dependent upon such a finding, 27
Comp. Gen. 211 (1947), 61 Comp. Gen. 649 (1982), B-82565, June 1, 1949; B-82108, Jan. 17, 1949, are
modified.

70:616
B Account deficiency
B B Check cashing
B B B Adjustments
HERE GAO review
When an agency decides not to adjust a disbursing official’s account for a loss from cashing an un-
collectible check under 31 U.S.C. § 3342, the case must be sent to GAO for review as an erroneous
payment under 31 U.S.C. § 3527.

70.616
B Account deficiency
B B Check cashing
B B Losses
Il B B N Adjustmemts
Deficiencies in an accountable officer’s account from cashing uncollectible checks do not have to be
treated as either physical losses or erroneous payments to adjust the accounts for the deficiencies.
Under 31 U.S.C. § 3342, which authorizes check cashing, agencies have independent authority to
adjust the officers’ account for such losses. Prior cases, 27 Comp. Gen. 211 (1947), 61 Comp. Gen. 649
(1982), B-82565, June 1, 1949; B-82108, Jan. 17, 1949, indicating that such losses must be submitted
to GAO as erroneous payments under 31 U.S.C. § 3527 are modified.

70:616
B Cashiers
l B Liability
H B B Physical losses
Relief from liability for an unexplained loss may not be granted pursuant to 31 U.S.C. § 3527(a)
(1988) to the Alternate Class B Cashier of the Embassy in The Hague where the request was based

solely upon the fact that, under applicable State Department procedures, she was not qualified to
hold that post. However, the Class B Cashier for whom she was the Alternate is jointly and several-
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ly liable with her for the loss because he was responsible for determining the Alternate’s qualifica-
tions before he entrusted imprest funds to her.

70:389
B Cashiers
H N Relief
B H W Illegal/improper payments
EEENFraud
Under the provisions of 31 U.S.C. § 3527(c), we deny relief to a Veterans Administration cashier who
accepted for deposit a fraudulently negotiated draft and who later permitted withdrawal from a pa-
tron’s account amounts credited for these deposits. The cashier negligently failed to follow printed
instructions to call the bank for an authorization number before cashing. Had the cashier followed
the instructions, clearly printed on the draft, the cashier would not have accepted the drafts for
deposit and permitted subsequent withdrawals of the supposed deposits.

68:371
M Cashiers
H B Relief
I B B Physical losses
Relief from liability for an unexplained loss may not be granted pursuant to 31 U.S.C. § 3527(a)
(1988) to the Alternate Class B Cashier of the Embassy in The Hague where the request was based
solely upon the fact that, under applicable State Department procedures, she was not qualified to
hold that post. However, the Class B Cashier for whom she was the Alternate is jointly and several-
ly liable with her for the loss because he was responsible for determining the Alternate’s qualifica-
tions before he entrusted imprest funds to her.

70:389
M Cashiers
H B Relief
H B B Physical losses
I E A Theft
Relief for the physical loss of funds due to theft is denied imprest fund cashier under 31 U.S.C.
§ 3527(a) (1988). The cashier failed to follow regulations requiring that the safe combination and key
be stored in a secure manner, and thus was negligent. The evidence does not support a determina-
tion that the cashier’s negligence did not contribute to the theft.

70:12

B Certifying officers
M W Liability
H B Payments
Certifying officer is not liable for payment he originally certified because payment was not illegal,

improper or fraudulent. At the time of certification, payment was based on a thorough joint investi-
gation and final administrative decision.

67:386
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B Certifying officers

@ H Liability

N H B Waiver

B B B Statutory regulations

Questions concerning (1) the financial liability of an authorized certifying official arising out of the
performance of his official duties, (2) the relief of a certifying official’s financial liability as author-
ized by law and (3) the compromise of any debt found due and owing to the United States arising
out of the failure of an authorized certifying official to properly perform his duties, are not subject
to resolution under the Department of State’s grievance procedures since they fall outside its juris-
diction as specified by law.

67:457
B Certifying officers
M B Relief
Il B B Illegal/improper payments
H B 8 Overpayments

The False Claims Act and the Program Fraud Civil Remedies Act specify the government’s rights to
collect damages and penalties from employees who submit fraudulent travel expense claims. Agency
actions to recoup fraudulent overpayments of subsistence expense claims from fraudulent payees
should be taken in light of those Acts and other applicable statutes and regulations. Prior decisions
advising agencies to recoup from fraudulent payees both the fraudulent overpayments and non-
fraudulent subsistence expenses claimed for any day tainted by the fraudulent claim are overruled.
41 Comp. Gen. 285 (1961) and 57 Comp. Gen. 664 (1978) are overruled in part.

70:464
# Determination criteria

The Department of Health and Human Services is advised that where agency policies (1) prohibit an
employee from personally retrieving from the agency cashier payments authorized for travel ad-
vances or expense reimbursements, and (2) mandate the use of agency messengers to retrieve those
amounts, the messenger becomes the agent of the government and the employee will not be liable
for amounts received by the messenger unless and until those funds are actually delivered to the
employee.

67:402
B Determination criteria

National Forest Volunteer Collection Agents who sell permits and collect user fees in National For-
ests are subject to the provisions of 31 U.S.C. § 3527(a) pertaining to relief from liability of accounta-
ble officials and agents for certain types of physical losses or deficiencies of public funds. 62 Comp.
Gen. 339 (1983) is superseded.

68:470
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B Disbursing officers

H B Records management

Il B B Computer software

The provisions of 31 U.S.C. § 3528(a)1) governing the responsibilities of a certifying official and 31
U.S.C. § 3325(a) governing the responsibilities of a disbursing official would not preclude Treasury
disbursing officials from using an automated software system to correct addresses and ZIP Codes

contained in certified payment vouchers to qualify checks processed for mailing for reduced Postal
Service rates.

69:85
B Disbursing officers
H B Relief
B B8 Illegal/improper payments
H N B B Computer software
In the rare event that a disbursing official incurs liability for an improper payment that results
from the use of a reliable automated address and ZIP Code correction software system, we may re-
lieve a disbursing official from liability under the provisions of 31 U.S.C. § 3527. If relief is to be
granted, the improper payment cannot result from bad faith or a lack of due care. Disbursing offi-
cials can demonstrate due care by showing that the automated system made payments that were
accurate and legal, functioned properly, and was reviewed at least annually to ensure its effective-
ness.

69:85
#l Disbursing officers
I M Relief
W W Illegal/improper payments
H B B H Computer software
Because the liability of disbursing officials for improper payments is governed by federal statutory
provisions contained in 31 U.S.C. § 3325(a) and 31 U.S.C. § 3527 a proposed memorandum of under-
standing between the Treasury and client agencies to shield Treasury disbursing officials from li-
ability for improper payments would be ineffectual.

69:85
M Disbursing officers
H B Relief
H H N Illegal/improper payments
H W B E Overpayments
Administrative acquiescence by certain Department of State (Department) officials is not a basis for
relieving authorized certifying official of personal liability for intentionally certifying improper pay-
ments resulting in loss to the United States. The Department officials notified of his actions were

not in the certifying officer’s direct chain of command and may not have had authority to reverse
his action or had knowledge that it was improper.

67:458
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@ Disbursing officers
B B Relief
H B A Illegal/improper payments
I # B B Overpayments
Payroll Branch Chief who certified voucher (SF-1166) Voucher and Schedule of Payments) based
upon memorandum voucher certified by her supervisor (an authorized certifying official) is justified
in relying upon the information certified by her supervisor and is not responsible for the correctness
of the facts set forth in supervisor’s certification.

67:458
M Disbursing officers
B Relief
8 B Illegal/improper payments
H B B R Overpayments
Bureau of Indian Affairs certifying official is relieved of liability pursuant to 31 U.S.C.
§ 3528(b)(1)(B) for certifying payments that were not proper under the appropriation. However, BIA
should take appropriate action to resolve the amount owed the government as a result of the im-
proper payments.

70:723
B Disbursing officers
M W Relief
M B W [llegal/improper payments
H B B N Substitute checks

Army disbursing official, asked to issue new checks to payee where original checks are held by
former business associate of payee, may issue new checks but will be responsible for loss if payee
regains first checks and cashes old and new checks. This Office may grant him relief once a loss
occurs. If payee voluntarily provides indemnity for such a loss, disbursing official may accept.

66:192
M Disbursing officers
H B Relief
W W Illegal/improper payments
1 H B B Substitute checks
When an accountable officer is issuing 4,671 replacement checks because the original checks were
lost in a bulk shipment, it is premature to request relief, in advance, for any loss due to payment of
both original and substitute checks. First, we cannot grant relief until a loss occurs. Second, any
loss might be recovered by collection action or through a claim under the Government Losses in

Shipment Act. A loss must occur and the factual record must be complete before we will address
relieving liability.

70:9
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M Disbursing officers
H B Relief
W B N Illegal/improper payments
I B B Substitute checks
Relief from liability for improper payment resulting from payee negotiating original and successor
checks is granted Department of Navy disbursing officer under 31 U.S.C. § 3527(c) (1988). Disbursing
officer’s failure to obtain the required “Statement of the Claimant” from payee before issuing a suc-
cessor check was not the proximate cause of the loss and provides us with no basis on which to deny
relief.

70:298
@ Disbursing officers
H H Relief
N B Illegal/improper payments
B B B B Substitute checks
Relief from liability for improper payment resulting from payee negotiating original and successor
checks is granted Department of Navy disbursing officer under 31 U.S.C. § 3527(c) (1988). Disbursing
officer exercised reasonable care in issuing successor check to payee since Navy’s regulations au-
thorized her to do so under the circumstances and the record indicates that she neither knew nor
had reason to know that payee had negotiated original check.

70:298
M Disbursing officers
B B Substitute checks
B N Issuance
B B B B Authority
Army disbursing official, asked to issue new checks to payee where original checks are held by
former business associate of payee, may issue new checks but will be responsible for loss if payee
regains first checks and cashes old and new checks. This Office may grant him relief once a loss
occurs. If payee voluntarily provides indemnity for such a loss, disbursing official may accept.

66:192
B Disbursing officers
H B Substitute checks
H Bl Issuance
B B BN Authority
Authority of Secretary of Treasury to authorize issuance of substitute checks applies to lost, stolen,

destroyed or mutilated checks, not to circumstances where location of checks is known and they
have not been stolen.

66:193
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H Disbursing officers

B B Substitute checks

H B E Issuance

H B BN Authority

The Navy has authority to waive its requirement to obtain written statements of nonreceipt from
check payees before issuing successor checks. The delay in waiting for such statements will likely
cause financial hardship to allotment payees. Therefore, under the circumstances in this case, a

Navy Disbursing Officer’s issuance of successor checks without first obtaining signed statement
from original check’s payees is not evidence of a lack of due care.

70:9

H Illegal/improper payments
B Determination
When an accountable officer cashes a check outside the scope of his statutory authority under 31
U.S.C. §3342, the payment of the check is an erroneous payment. If the check is uncollectible,
under 31 U.S.C. § 3527(c), only GAO may grant relief for the deficiency in the accountable officer’s
account.

70:420
B Liability
H B Check cashing
H B B Account deficiency
il B W B Statutes of limitation
GAO responds to a number of questions about the effect of the 3-year statute of limitations on agen-
cies’ abilities to collect amounts from accountable officers who are responsible for losses or errone-
ous payments out of their accounts.

70:616
M Liability
H B Debt collection
Where an improper certification of payments of pay was intentionally made by an authorized certi-
fying officer, resulting in overpayments of pay to 25 Foreign Service National employees in the
amount of $17,899.89, and only $6,699 was recovered after Department of State (Department) im-
properly reduced the indebtedness following employee’s filing of grievance under Foreign Service
statutory grievance procedures, the Department must attempt to recover uncollected balance of
debt.

67:457
M Liability
H W Debt collection
H H B Amount determination
Accountable officers should have their liability for improperly paying fraudulent travel subsistence

expense claims determined on the basis of the actual fraudulent overpayments made. Accountable
officers are strictly liable for losses of government funds under their control. Under the False
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Claims Act and the Program Fraud Civil Remedies Act, the government’s loss for paying fraudulent
subsistence claims is the amount overpaid due to the fraud. Accountable officers’ liabilities also
should be limited to those overpayments. Prior cases which included in the officer’s liability non-
fraudulent expenses claimed for the same day as fraudulent expenses are modified. 41 Comp. Gen.
285 (1961) and 57 Comp. Gen. 664 (1978) are modified in part. 65 Comp. Gen. 858 (1986); B-217114.3,
Feb. 10, 1987; B-217114, Mar. 26, 1987; B-217114, Feb. 29, 1988; B-217114, Aug. 12, 1988; B-217114.5,
June 8, 1990; B-217114.6, July 24, 1990, are modified.

70:463
B Liability
H M Debt collection
B B Amount determination

The False Claims Act and the Program Fraud Civil Remedies Act specify the government’s rights to
collect damages and penalties from employees who submit fraudulent travel expense claims. Agency
actions to recoup fraudulent overpayments of subsistence expense claims from fraudulent payees
should be taken in light of those Acts and other applicable statutes and regulations. Prior decisions
advising agencies to recoup from fraudulent payees both the fraudulent overpayments and non-
fraudulent subsistence expenses claimed for any day tainted by the fraudulent claim are overruled.
41 Comp. Gen. 285 (1961) and 57 Comp. Gen. 664 (1978) are overruled in part.

70:464
B Liability
B GAO authority

A Bureau of Indian Affairs accountable officer is personally liable for making erroneous payments
from an individual Trust Account. Making a corrective payment from Operation of Indian Programs
fund does not remove the liability for the original erroneous payment, but it does not create addi-
tional liability for the accountable officer making the corrective payment. The first accountable offi-
cer’s liability for the erroneous payment can only be extinguished by recovering the amount paid
out or by a grant of relief from the appropriate authority.

67:342
B Liability
H H GAO authority
The Department of Health and Human Services is advised that where agency policies (1) prohibit an
employee from personally retrieving from the agency cashier payments authorized for travel ad-
vances or expense reimbursements, and (2) mandate the use of agency messengers to retrieve those
amounts, the messenger becomes the agent of the government and the employee will not be liable

for amounts received by the messenger unless and until those funds are actually delivered to the
employee.

67:402
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M Liability
H W Statutes of limitation
M W B Effective dates
M N N B Illegal/improper payments
The Air Force did not toll the statute of limitations on an accountable officer’s liability for an erro-
neous payment under 31 U.S.C. § 3526 by attempting to hold an accountable officer liable for a
physical loss. Only GAO may toll the statute of limitations by suspending an item within an ac-
count under 31 U.S.C. § 3526(g).

70:420
B Relief

B Account deficiency

CIA accountable officer denied relief where shortage appeared in his account during a long period
when he was isolated from his supervisors and required to devote long hours in a sensitive overseas
post doing logistics, administrative and finance work. A heavy work load is not a basis for relief.

67:6
H Relief
M B Account deficiency

When an accountable officer cashes a check outside the scope of his statutory authority under 81
U.S.C. §3342, the payment of the check is an erroneous payment. If the check is uncollectible,
under 31 U.S.C. § 3527(c), only GAO may grant relief for the deficiency in the accountable officer’s
account.

70:420
H Relief
H M Illegal/improper payments
H B B Agency request
H B B B Submission time periods
An accountable officer’s account, including a deficiency from an erroneous payment made when a
check was improperly cashed, is settled by operation of law upon the passing of the 3-year statute
of limitations in 31 U.S.C. § 3526. The agency did not submit the questioned item to GAO until more
than three years after both (1) the officer signed over responsibility for the account and (2) the loss
was discovered.

70:420
B Relief
H B Physical losses
W B Theft
An accountable officer’s hotel room was burglarized while he was sleeping, after he had locked its
door, and the cash and other items were out of sight. The hotel did not have a safe deposit box

available, either in the hotel room or at the front desk, and locked containers were not otherwise
available. We concur with the agency’s administrative determinations that he was acting in the dis-
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charge of his official duties, and that he was not negligent. Thus, we grant relief from liability for
the physical loss of funds under 31 U.S.C. § 3527 (1988).

69:586
B Relief
H B Physical losses
B B W User fees
National Forest Volunteer Collection Agents who sell permits and collect user fees in National For-
ests are subject to the provisions of 31 U.S.C. § 3527(a) pertaining to relief from liability of accounta-

ble officials and agents for certain types of physical losses or deficiencies of public funds. 62 Comp.
Gen. 339 (1983) is superseded.

68:470

Appropriation Availability
B Amount availability
H B Antideficiency prohibition
H B B Violation
The Office of the Assistant Secretary for Administration and Management violated 31 U.S.C.
§§ 1301 and 1532 when it used appropriated funds of nine agencies within the Department of Labor
(Department) to purchase computer equipment for a communications system in amounts in excess
of actual costs of equipment provided eight of the agencies. Although the Economy Act and 31
U.S.C. § 1534 authorize transfers between agencies to fund certain shared activities or needs, the
Department’s cost allocation methodology exceeded the authority granted by these statutes because
it required several agencies to subsidize costs allocable to Departmental Management and the Pen-
sion Benefit Guaranty Corporation appropriations.

70:592
B Amount availability
H B Antideficiency prohibition
Bl B Violation
Twenty-year agreement between the United States Information Agency (USIA) and a West German
copyright agency was only valid for the first year of the agreement since USIA had no authority to
enter into a multi-year agreement under a 1-year appropriation. The agreement violated the Anti-
deficiency Act, 31 U.S.C. § 1341, since it created obligations in advance of appropriations.

66:556
B Amount availability
B B Augmentation
B B B Commercial carriers
H B Bl Computer equipment/services
The ICC did not improperly augment its appropriations by allowing private carriers to install com-

puter equipment at the ICC’s headquarters. The computers are used to give both the public and ICC
staff access to tariffs which are electronically filed by the carriers. The ICC has broad statutory
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authority to prescribe the form and manner in which carriers must file tariffs and make them avail-
able to the public. Requiring carriers to provide computer equipment to access electronic tariff in-
formation is within the ICC’s authority. However, the ICC should adopt the controls necessary to
reasonably assure that the equipment is used only to access the tariff information.

70:597
B Amount availability
H B Augmentation
i B B Gifts/donations
H B BB Advertising
The United States Information Agency (USIA) is authorized to accept donations of radio programs
from private syndicators for broadcast over Voice of America facilities in view of its broad statutory
discretion to accept conditional gifts. And in the absence of any statutory prohibition on broadcast-
ing commercials, we cannot say it is unlawful that a gift of programs is conditioned on the broad-
cast of commercial advertising. However, GAO notes longstanding federal policy concerns against
this practice and suggests that before adopting a policy that would permit acceptance of advertising
without explicit authority, USIA consider consulting with appropriate committees of Congress.

67:90

W Amount availability
B ¥ Augmentation
B B B Maintenance/operation accounts
N BB HE Cost allocation
The U.S. Army Civilian Appellate Review Agency (USACARA) does not improperly augment its ap-
propriations by directly charging to another Army activity’s funding authority travel and per diem
costs incurred to investigate civilian employee grievances. The direct citation of another activity’s
funding authority is authorized because in most situations the “Operation and Maintenance, Army”
appropriation account provides all the funds. However, where more than one Army appropriation
account is involved, 31 U.S.C. § 1534 authorizes the allocation of common service type costs among
the appropriation accounts.

70:601
B Amount availability
B N Augmentation
H N B Maintenance/operation accounts
H B E HE Cost allocation
USACARA’s open ended authority to cite another activity’s funds for travel and per diem costs in-
curred when investigating civilian employee grievances is not improper since amounts involved are

relatively small and activities can assure that funds are available by reserving sufficient amounts to
cover estimated travel and per diem costs.

70:601
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B Amount availability
B B Augmentation
H B B Miscellaneous revenues
B B B B Child care services
Reimbursement of costs associated with the provision of space allotted under section 139 of Pub. L.
No. 99-190, 99 Stat. 1185, 1324 (1985), is authorized by paragraph 139(b)2) to be made to the miscel-
laneous receipts or any other appropriate account of the Treasury. Section 139 does not expressly
authorize funds received as reimbursement to be credited to agency appropriations. Payments re-
ceived by the Air Force for its capital improvement expenditures in providing space for civilian
child care centers must, therefore, be deposited in the Treasury as miscellaneous receipts or result
in an improper augmentation of Air Force appropriations.

67:444
Bl Amount availability
H B Augmentation
H B W User fees
The ICC has satisfied the requirement in 40 U.S.C. § 303b that it charge carriers for the space used
by the carrier’s computer equipment placed within the ICC’s headquarters. ICC already charges the
carriers user fees under 31 U.S.C. § 9701. The record shows that the user fees compensate the ICC
for the space used by the computers. GAO will not use section 303b to examine the nature of a fee
established within the proper use of ICC’s discretion under section 9701.

70:597
B Amount availability
W B Augmentation
B BB User fees
The Forest Service may pay county landfill user fees as a reasonable service charge, analogous to
other utility services provided the government, since the charge is based on levels of service provid-
ed and appears nondiscriminatory.

70:687
Bl Amount availability
H 8 Fiscal-year appropriation
B B Dislocation allowances
Service members who commenced permanent change-of-station moves between October 1 and De-
cember 19, 1985, were entitled to a dislocation allowance at a rate equal to 2 months’ basic allow-
ance for quarters. Funds appropriated for the Department of Defense by fiscal year 1986 continuing
resolution for that period remained available for payment of the dislocation allowance to those serv-

ice members at that rate, even though the regular appropriation act of December 19, 1985, reduced
the rate at which the allowance could be paid.

67:475
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H Claim settlement

I B Deobligated balances

B B W Availability

The Nuclear Regulatory Commission can use available deobligated fiscal year 1987 funds to pay an
award of attorneys’ fees and expenses under the Equal Access to Justice Act that could not be paid
from fiscal year 1988 funds by virtue of a restriction contained in its fiscal year 1988 appropriations
act since deobligated no-year appropriations are available for obligation on the same basis as if they
were unobligated balances of no-year appropriations.

67:554
H Claim settlement
B B Fiscal-year appropriation
H B N Availability

For purposes of determining the availability of fiscal year 1987 funds to pay Equal Access to Justice
Act awards for attorneys’ fees and expenses that, by virtue of the restriction in section 502 of the
fiscal year 1988 Energy and Water Development Appropriations Act, Pub. L. No. 100-202, 101 Stat.
1329-129, could not be paid from fiscal year 1988 funds, the Nuclear Regulatory Commission (NRC)
should subtract its total obligations incurred since the effective date of its fiscal year 1987 appro-
priations act from the amount of the fiscal year 1987 appropriation. If the amount of funds obligat-
ed is less than the amount of the 1987 appropriation, the NRC should consider the difference as the
amount of the fiscal 1987 appropriation still available for obligation to pay the award. Conversely,
the NRC should consider itself as. operating on fiscal year 1988 funds if the obligated amount is
greater than the fiscal year 1987 appropriation.

67:553
H Purpose availability
B Appropriation restrictions
H B N Leasehold improvement
The Federal Aviation Administration may award a contract for permanent improvements to a lease-
hold because Congress has specifically appropriated money for the alterations. The appropriation is
thus available despite the policy prohibition against government improvements to privately owned
property.

69:673
B Purpose availability
M W Attorney fees
Department of Interior employee was charged with prohibited personnel practices by Merit Systems
Protection Board Agency, upon determining that employee’s conduct was within the scope of her

employment, may use appropriated funds to pay reasonable costs of employee’s legal representation
in the administrative proceedings.

67:37
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B Purpose availability
H B Attorney fees

The Forest Service may not use appropriated funds to reimburse a federal employee for attorney’s
fees and other expenses incurred as a defendant in a criminal proceeding that was prosecuted by
the Department of Justice. The reimbursement of attorney’s fees is not predicated on the outcome of
judicial proceedings and is not available where the fees incurred do not advance the interests of the
United States.

70:628
M Purpose availability
H W Attorney fees

Appropriated funds of the Smithsonian Institution are not available to provide litigative services to
federal employees unless the Attorney General determines that representation of the employee
would be in the interest of the United States but cannot be provided by the Justice Department.
Based on the record submitted to this Office, we conclude that the Smithsonian should not have
used appropriations to finance the legal defense of a Department of the Interior employee detailed
to the Smithsonian who became the subject of multiple federal civil and criminal investigations, and
should not spend any additional appropriated funds for this purpose unless the Justice Department,
based on evidence not made available to us, certifies that representing this employee is in the gov-
ernment’s interest.

70:647
B Purpose availability
B B Business cards
The Forest Service, United States Department of Agriculture, may not pay for “identification” cards
used by its public affairs officers. The “identification’” cards are no different from business or calling
cards. The purchase of these cards has always been viewed as a personal expense which may not be
paid for with appropriated funds, in the absence of specific statutory authority.

68:467
B Purpose availability
H H Contracts
The Federal Aviation Administration may award a contract for permanent improvements to a lease-
hold because Congress has specifically appropriated money for the alterations. The appropriation is
thus available despite the policy prohibition against government improvements to privately owned
property.

69:673
H Purpose availability
H B Credit cards
B BB Fees
Under 16 U.S.C. § 460/-6a(f) (1982), the Department of Agriculture (USDA) may allow credit card

companies to deduct their commissions from the proceeds of commercial credit card transactions
charged to the public for “reservation services.” However, without additional statutory authority,
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commissions on credit card transactions for other kinds of USDA services or fees must be paid from
current operating appropriations.

67:48
B Purpose availability
N8 Debt conversion
B B Foreign currencies

Unless otherwise authorized, the United States Information Agency (USIA) may not use appropri-
ated funds to engage in “debt for equity”’ swaps to fund educational and cultural exchange activi-
ties. The authority contained in the Mutual Educational and Cultural Exchange Act, 22 U.S.C.
§ 2451, to finance educational and cultural exchange activities by ‘“grant, contract, or otherwise”
does not include the authority to purchase discounted foreign debt from commercial lenders.

70:413
B Purpose availability
H B Fitness centers
B B Membership fees

Under 5 U.S.C. § 7901 (1988), federal agencies may establish preventive health service programs to
promote and maintain the physical and mental fitness of their employees. Moreover, regulations
issued by the Office of Personnel Management to implement section 7901 specifically authorize
agencies to establish and operate “physical fitness programs and facilities designed to promote and
maintain employee health.” Federal Personnel Manual (FPM), ch. 792 (Inst. 261, Dec. 31, 1980), as
amended by FPM letter 792-15 (April 14, 1986). As such, we conclude 5 U.S.C. § 7901 and its imple-
menting regulations authorize the Department of Defense, Defense Medical Systems Support Center
to use appropriated funds to provide its employees access to a private fitness center’s exercise facili-
ties.

70:190
M Purpose availability
l B Health services
Under 5 U.S.C. § 7901, federal agencies have authority to establish smoking cessation programs for
their employees and to use appropriated funds to pay the costs incurred by employees participating
in these programs. However, before such programs can be implemented, the Office of Personnel
Management would have to amend the Federal Personnel Manual to add smoking cessation as a
prevention activity that agencies can include as part of the health services program they provide
their employees. 64 Comp. Gen. 789 (1985) is modified accordingly.

68:222
8l Purpose availability
H B Lump-sum appropriation
B B B Administrative discretion
Il B B B Charities

An agency may use its administrative discretion to spend a reasonable portion of appropriated
funds to provide its employees with the opportunity to contribute to the Combined Federal Cam-
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paign (CFC). Such an expenditure furthers governmental interests because the CFC is a legitimate,
government-sanctioned charity fund-raising campaign.

67:254
B Purpose availability
W B Mandatory use
B B B Grants

The Bureau of Justice Assistance is required to make certain specified grant awards under earmark
provisions contained in its fiscal year 1988 appropriation act. Should the Bureau not award these
grants, it would constitute an impoundment and trigger the reporting requirements of the Impound-
ment Control Act.

67:401
B Purpose availability
B B Mandatory use
HE B Grants

The Veterans Rehabilitation and Education Amendments of 1980, which established the Disabled
Veterans Outreach Program (DVOP), required each state accepting DVOP funds to use those funds
to hire the number of DVOP specialists as calculated in accordance with a statutory formula. 38
U.S.C. § 2003A. Department regulation, however, which instructed the states that their Employment
Service grant funds would also have to finance DVOP, did not earmark any part of the grant funds
for this program. Consequently, this Office sees no basis to question states’ expenditures of grant
funds on otherwise appropriate grant activities even though the DVOP did not operate at the level
anticipated.

69:600
B Purpose availability
I B Necessary expenses rule
Expenditure for refreshments at a ceremony, conducted under the authority of the Government Em-
ployees’ Incentive Awards Act, in recognition of an Internal Revenue Service employee’s appoint-
ment as Director’s representative, is permissible as a “necessary expense” under 5 U.S.C. § 4503.
This expenditure may be charged to the Internal Revenue Service’s operating appropriation, regard-
less of that appropriation’s lack of provision for entertainment or representation expenses.

66:536
H Purpose availability
B B Necessary expenses rule
Agency expenditure for seasonal decorations as necessary expenses may be properly payable where
purchase is consistent with work-related objectives, agency or other applicable regulations, and the
agency mission, and is not primarily for the personal convenience or satisfaction of a government
employee. Agency must also determine that seasonal decorations are appropriate in light of consti-
tutional considerations. GAO advises agencies to establish guidelines to prevent abuse in this area.
52 Comp. Gen. 504 (1973) is overruled and 60 Comp. Gen. 580 (1981) is modified to conform with this

decision.

67:87
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B Purpose availability
H B Necessary expenses rule
Under proper circumstances, outplacement assistance to employees is a legitimate matter of agency
personnel administration. Therefore, appropriations for the Defense Nuclear Agency (DNA) may be
available in reasonable amounts to enroll an employee in a course entitled “Strategy of Career
Transition,” if the DNA determines such enrollment to be a necessary expense of the agency.

68:127
B Purpose availability
Il B Necessary expenses rule
Under 31 U.S.C. § 1348, an agency may pay long distance telephone charges only when required “for
official business” and certified as “necessary in the interest of the Government.” The Soil Conserva-
tion Service may not reimburse the telephone company for charges incurred by an unidentified com-
puter hacker; the agency may pay for charges incurred during an investigation to identify the
hacker, however, as incident to the operations of the agency.

70:643
B Purpose availability
l B Necessary expenses rule
MW W Advertising

Due to the commercial nature of the commemorative coin program, GAO would not object to Treas-
ury’s use of coinage profit funds to host promotional functions and to give occasional coins at public
events. See B-206273, Sept. 2, 1983. GAO also would not object to the giving of coins as goodwill
gestures to customers whose orders have been mishandled. Based on our prior decisions, however,
GAO would object to the printing of business cards for sales representatives. See Comptroller Gener-
al decisions cited. :

68:583
H Purpose availability
Il B Necessary expenses rule
Il BB Awards/honoraria
The U.S. Sentencing Commission does not have authority under its authorization or current appro-
priation acts to establish a meritorious awards program since such a program could not be consid-
ered a “necessary expense’ in light of the fact that Congress in other acts has specifically legislated
for meritorious award expenses, indicating that such expenditures should not be incurred except by
its express authority.

66:650
B Purpose availability
B B Necessary expenses rule
Il B ¥ Awards/honoraria
A voucher presented by the Defense Depot, Richmond, Virginia, for the purchase of telephones for

use as career service or honorary awards may be certified for payment since such purchase is a
proper expenditure of the agency’s appropriated funds under provisions of the Government Employ-

17 Index Digest



Appropriations/Financial Management

-]
ees’ Incentive Awards Act, 5 U.S.C. §§ 4501-4506 (1982), as implemented by Department of Defense
and Office of Personnel Management (OPM) instructions. However, approval of an incentive awards
program for reduced usage of sick leave is the responsibility of OPM, and OPM has recommended
against such approval.

67:349
B Purpose availability
Hl B Necessary expenses rule
M B B Awards/honoraria
The Railroad Retirement Board may elect to use either its general appropriations or the separate
appropriation supporting its Office of Inspector General (OIG) to pay performance awards to mem-
bers of the OIG’s Senior Executive Service. When one can reasonably construe two appropriations
as available for an expenditure, we will accept an administrative determination as to which appro-
priation to charge; once the Board has made its selection, it must continue to use that appropria-
tion.

68:337
W Purpose availability
B B Necessary expenses rule
B B B Awards/honoraria
Section 503 of title 14, United States Code, does not provide authority similar to 5 U.S.C. § 4503 to
pay monetary incentive awards for superior accomplishments to military members of the Coast
Guard who were members of a group comprised of military members and civilian employees that
was given a group award.

68:343
W Purpose availability
B Necessary expenses rule
H B W Awards/honoraria
The spouse of an employee was issued invitational travel orders to attend a Departmental Awards
Ceremony honoring the employee. Her travel expense claim may be paid. Under 5 US.C. § 4503
(1982), each agency head has the discretion to determine the award to be given and the ceremony
commensurate with that award and to incur necessary expenses to that end. If the agency deter-
mines that the presence of the employee’s spouse would further the purposes of the awards pro-
gram, travel expenses for the spouse may be considered a ‘“necessary expense” under 5 U.S.C.
§ 4503. 54 Comp. Gen. 1054 (1975) is overruled.

69:38

B Purpose availability
M B Necessary expenses rule
H B B Awards/honoraria

Employees attending regional awards ceremony sponsored by the local Federal Executive Board
may be reimbursed the cost of the luncheon and related expenses under the Incentive Awards Act.

70:16
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B Purpose availability
B W Necessary expenses rule
B H B Awards/honoraria
The Government Employees Incentive Awards Act, 5 U.S.C. §§ 4501-4514, provides no authority for
the Internal Revenue Service (IRS) to purchase T-shirts for employees contributing certain amounts
to the Combined Federal Campaign.

70:248
B Purpose availability
H B Necessary expenses rule
M B B Identification tags
An agency may use appropriated funds to purchase employee identification tags which, unlike call-
ing or business cards, are not personal in nature and are reasonably necessary to the operations of
the agency.

69:129
H Purpose availability
H B Necessary expenses rule
H BN Prizes
National Oceanic and Atmospheric Administration’s (NOAA) proposal to pay cash prizes to selected
individuals providing information about certain fish is intended to further NOAA’s acquisition of
that information and its statutorily required research. The proposal thus satisfies a requirement for
an authorized purpose for the use of appropriated funds under 31 U.S.C. § 1301(a) (1988) and our
related cases. However, NOAA’s proposal contains certain elements of a lottery which may be pro-
hibited by certain federal statutes, state laws, and regulations. NOAA therefore is advised to consult
with the Department of Justice and other appropriate agencies to ensure that its proposal is not a
prohibited lottery before spending appropriated funds as proposed.

70:720
B Purpose availability
H B Necessary expenses rule
H H B Training
H B E Career counseling
Under proper circumstances, outplacement assistance to employees is a legitimate matter of agency
personnel administration. Therefore, appropriations for the Defense Nuclear Agency (DNA) may be

available in reasonable amounts to enroll an employee in a course entitled “Strategy of Career
Transition,” if the DNA determines such enrollment to be a necessary expense of the agency.

68:127
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B Purpose availability
B B Necessary expenses rule
M B B Trust funds
N H BB Reimbursement
Pursuant to the authority contained in 31 U.S.C. § 1552(a)2), Department of Veterans Affairs (VA)
may credit the Personal Funds of Patients Trust Account, Boston Medical Center, for a deficiency
resulting from a 1979 erroneous payment from the unobligated balance of its 1979 expired appro-
priations because VA is liable for the loss and because under the circumstances we consider the
covering of the loss a necessary expense of administering the trust account.

68:600
B Purpose availability
H B Office space
H H B Use
H B BB Child care services
The Secretary of the Air Force may, under section 139 of Pub. L. No. 99-190, 99 Stat. 1185, 1323
(1985), codified at 40 U.S.C. § 490b (Supp. III 1985), provide support for child care centers for the
children of civilian employees by authorizing the allotment of space under his control in govern-
ment buildings, as well as the services delineated in paragraph 139(b)3), and may do so without
charge. The support provided may include the cost of making the space suitable for child care facili-
ties, including the cost of renovation, modification or expansion of existing government-owned or
leased space.

67:443
W Purpose availability
H B Office space
B E N Use
Il B B N Child care services
The authority of the Secretary of the Air Force to allocate space for child care centers under section
139 of Pub. L. Ne. 99-190, 99 Stat. 1185, 1324 (1985), is limited to the allotment of existing space in
government-owned or leased buildings. Section 139 does not grant independent authority to enter
new leases for child care facilities, and we are aware of no legislation that specifically authorizes
the Air Force to do so for civilian child care centers.

67:444
B Purpose availability
H B Office space
H BB Use
B B BB Child care services

The authority of the Secretary of the Air Force to allot space and to make it suitable for child care
facilities under section 139 of Pub. L. No. 99-190, 99 Stat. 1185, 1324 (1985), is applicable to existing
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space in federal buildings. This authority extends to the expansion of existing space in military
child care centers in government buildings to accommodate the children of civilian employees.

67:444
B Purpose availability
Il B Office space
HEHE Use
B B B 8 Child care services

The General Services Administration (GSA) may lease space or construct buildings specifically for
child care facilities if there is insufficient space available for such purposes in its existing inventory.
The Trible amendment, 40 U.S.C. § 490b, authorizes officials controlling space in federal buildings to
provide space for child care facilities if, among other requirements, “such space is available.” Be-
cause a restrictive reading of the “space available” language (in light of the limited existing inven-
tory of appropriate space in federal buildings) would effectively preclude GSA from providing space
for child care; and because the legislative history of the Federal Credit Union Act, upon which the
Trible amendment is modeled, indicates that the “space available” language was not intended to
limit agency ability to provide facilities for credit unions, we interpret the statute as permitting
GSA to acquire space to make it available for child care facilities. To the extent it is inconsistent
with this decision, 67 Comp. Gen. 443 (1988) is overruled.

70:210
B Purpose availability
H B Permanent/indefinite appropriation
H B Travel expenses
Balancing of congressional travel clearing account on the books of the Department of the Treasury
Financial Management Service where clearing account was not reimbursed with funds appropriated
to the Congress for that purpose by charging permanent appropriation enacted after travel expenses
were incurred is authorized by 2 U.S.C. § 102a, which provides that unpaid obligations which are
more than 2 fiscal years old and which are chargeable to withdrawn unexpended balances of con-
gressional accounts are to be liquidated with current appropriations for the same purpose.

67:119
B Purpose availability
M B Public buildings
HEH Use
H B B H Credit unions
The Internal Revenue Service may provide an automatic teller machine at its own expense to the
Federal Credit Union located at its Atlanta Service Center. Section 124 of the Federal Credit Union
Act (12 U.S.C. § 1770) generally authorizes government agencies to provide space and “services” to
credit unions without charge. Section 515 of Public Law 97-320, which added definition of “services”
to 12 U.S.C. § 1770, was clearly enacted in response to prior Comptroller General decisions holding

“special services” unauthorized. As amended, statute is now sufficiently broad to encompass special
services, including an automatic teller machine, if administratively determined to be necessary.

66:356
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B Purpose availability
H B Representational funds
B B Foreign service personnel
il B B B Personal expenses/furnishings
The State Department may use representation funds to reimburse costs incurred by Embassy offi-
cers in renting formal evening dress required of staff accompanying Ambassador in presenting his
credentials to the Queen.

68:638
B Purpose availability
M B Specific purpose restrictions
B B Educational programs
Unless otherwise authorized, the United States Information Agency (USIA) may not use appropri-
ated funds to engage in “debt for equity” swaps to fund educational and cultural exchange activi-
ties. The authority contained in the Mutual Educational and Cultural Exchange Act, 22 U.S.C.
§ 2451, to finance educational and cultural exchange activities by “grant, contract, or otherwise”
does not include the authority to purchase discounted foreign debt from commercial lenders.

70:413
H Purpose availability
H W Specific purpose restrictions
H 8 B Entertainment/recreation
Federal agencies may expend appropriated funds for registration fees required for attendance at
state-sponsored conferences even though registration includes identifiable cost of a social event so
long as the social event cost is a mandatory non-separable element of the registration fee.

66:350
H Purpose availability
H B Specific purpose restrictions
I W B Entertainment/recreation
Expenditure for refreshments at a ceremony, conducted under the authority of the Government Em-
ployees’ Incentive Awards Act, in recognition of an Internal Revenue Service employee’s appoint-
ment as Director’s representative, is permissible as a “necessary expense” under 5 U.S.C. § 4503.
This expenditure may be charged to the Internal Revenue Service’s operating appropriation, regard-
less of that appropriation’s lack of provision for entertainment or representation expenses.

66:536
W Purpose availability
Il B Specific purpose restrictions
B B B Entertainment/recreation
A federal agency may not use operating appropriations to purchase or pay contractors for gifts,

meals, or receptions for foreign and domestic participants in U.S. government-sponsored cooperative
activities under international agreement. Official reception and representation funds are available
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for official entertainment but may not be used for entertainment in connection with an unauthor-
ized activity.

68:226
B Purpose availability
B B Specific purpose restrictions
B 8 B Entertainment/recreation

U.S. Department of the Interior appropriations for the operation of the National Park System may
be used to reimburse the Golden Spike National Historic Site imprest fund for the cost of musical
entertainment provided at the Site’s 1988 Annual Railroader’s Festival. Under 16 U.S.C. § 1a-2(g),
the Secretary of the Interior may contract for interpretive demonstrations at Park Service sites.
The Golden Spike National Historic Site commemorates the 1869 completion of the first U.S. trans-
continental railroad and the musical entertainment was representative of nineteenth century rail-
road and western U.S. music. We have no basis for questioning the agency’s judgment that there
was a meaningful nexus between the music and the purpose of the Golden Spike site. Further, the
music was part of a program determined by the agency to advance the commemoration of Golden
Spike, and was not elaborate or extravagant.

68:544
B Purpose availability
B B Specific purpose restrictions
M W B Entertainment/recreation
Music and other artistic events may constitute interpretative demonstrations at National Park
Service (NPS) sites for which appropriated funds may be used. While our decisions provide some
criteria for determining the propriety of entertainment expenses, we do not believe that a single
rule can delineate the circumstances under which music and other artistic events constitute inter-
pretative demonstrations. Rather, whether a particular event sufficiently interprets an NPS site
must be determined on a case-by-case basis. Therefore, to assist NPS units in determining when
entertainment may constitute an interpretative demonstration for an NPS site, we recommend that
the NPS adopt guidelines consistent with our decisions.

68:544
B Purpose availability
H B Specific purpose restrictions
H B Entertainment/recreation
U.S. Army School of the Americas may use official representation funds to pay for a change of com-
mand/incoming commander reception since the reception was an official function rather than a

purely private social one and the use of official representation funds is consistent with Army regula-
tions.

69:242

23 Index Digest




Appropriations/Financial Management

L. _____________________________________________ ]
B Purpose availability

B B Specific purpose restrictions

W Federal executive boards

HE BB Financing

A governmentwide restriction against using appropriate funds from more than one agency to fi-
nance boards or commissions applies to Federal Executive Boards (FEBs), which do not have specific
authority that would overcome the restrictions. However, one agency may lawfully pay the Board’s
expenses in a particular region if that agency has a substantial stake in the outcome of the inter-
agency venture and the success of the interagency undertaking furthers the agency’s own mission,
programs, or functions. The Office of Personnel Management, which has oversight responsibility for
the establishment and guidance of FEBs, would not usually be the appropriate agency to assume the
financing burden since its role may not involve any direct participation in FEB activities, once a
particular Board is established.

67:27
B Purpose availability
W B Specific purpose restrictions
H B W Federal executive boards
HE B8 Financing
A governmentwide restriction against using appropriate funds from more than one agency to fi-
nance boards or commissions, such as Federal Executive Boards, prohibits both cash and in-kind
financial support such as contributions of supplies or staff support, but agency participation at
Board meetings does not constitute financial support of the Board as a separate entity.

67:28
W Purpose availability
H B Specific purpose restrictions
B H B Interagency program funding
H N B8 Charities
An interagency financing scheme to administer the Combined Federal Campaign (CFC) in the
Ogden, Utah area in fiscal year 1985 was prohibited by a general prohibition on such financing en-
acted by the Congress for that fiscal year and each subsequent year. Because this scheme required
payment to support a separate organization established to provide CFC services to all participating
agencies, the amounts of which did not necessarily correspond to the value of the goods or services
actually received by each agency, it also fails to qualify as an exception to the statutory prohibition

in 31 U.S.C. § 1532, known as the “Economy Act” which permits one federal agency to provide goods
or services for another federal agency on a reimbursable basis.

67:255
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@ Purpose availability

B B Specific purpose restrictions

B Bl Lotteries

National Oceanic and Atmospheric Administration’s (NOAA) proposal to pay cash prizes to selected
individuals providing information about certain fish is intended to further NOAA’s acquisition of
that information and its statutorily required research. The proposal thus satisfies a requirement for
an authorized purpose for the use of appropriated funds under 31 U.S.C. § 1301(a) (1988) and our
related cases. However, NOAA’s proposal contains certain elements of a lottery which may be pro-
hibited by certain federal statutes, state laws, and regulations. NOAA therefore is advised to consult
with the Department of Justice and other appropriate agencies to ensure that its proposal is not a
prohibited lottery before spending appropriated funds as proposed.

70:720
B Purpose availability
B B Specific purpose restrictions
H B B Meals
Customs Service may not pay for cost of catered meal provided federal employees attending Cus-
toms Service sponsored meeting of United States-Bahamas Working Group, an interagency task
force. Absent specific statutory authority, federal employees may not be paid per diem or actual
subsistence at headquarters regardless of any unusual working conditions. See cases cited. Gerald
Goldberg, et al, B-198471, May 1, 1980, is not applicable to situations involving routine business
meetings at headquarters.

68:604
B Purpose availability
H W Specific purpose restrictions
B HE Meals
U.S. Army may not pay for meals provided to employees at internal Army meeting within employ-
ees’ official duty station. Although 5 U.S.C. § 4110 authorizes the payment for cost of meals where
cost of meals is included in registration or attendance fee, 38 Comp. Gen. 134 (1958), or, in limited
circumstance, where the cost of meals is separately charged, Gerald Goldberg, et al., B-198471, May
1, 1980, this provision has little or no bearing upon purely internal business meetings or conferences
sponsored by government agencies. 46 Comp. Gen. 135 (1966).

68:606
B Purpose availability
B B Specific purpose restrictions
H B W Meals

Employees attending regional awards ceremony sponsored by the local Federal Executive Board
may be reimbursed the cost of the luncheon and related expenses under the Incentive Awards Act.

70:16
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B Purpose availability
ll B Specific purpose restrictions
Il B Membership fees
The prohibition in 5 U.S.C. § 5946 against the use of appropriated funds to pay the membership dues
of a federal employee in a society or association does not prohibit a federal agency from using ap-
propriated funds to purchase access for its employees to a private fitness center’s exercise facilities.
70:191
B Purpose availability
H B Specific purpose restrictions
H B B Personal expenses/furnishings
Purchase of steel toe safety shoes by a District Office of the Internal Revenue Service (IRS) for a
supply clerk whose work includes movement of heavy objects with various equipment is authorized
under Section 19 of the Occupational Safety and Health Act (OSHA) of 1970, if such footwear is
administratively determined to be necessary for safety reasons to protect the clerk from the possibil-
ity of foot injury. As a federal agency the IRS is subject to OSHA regulations and must satisfy
standards set by the Secretary of Labor for personal protective equipment.
67:104
B Purpose availability
H B Specific purpose restrictions
H B B Personal expenses/furnishings
Voice of America radio broadcaster who rented a tuxedo for the purpose of attending an official
function where formal dress was mandatory, may not be reimbursed from public funds if it is shown
that attendance at such functions was part of his regular duties and that formal attire was a per-
sonal furnishing which the employee may reasonably be required to provide at his own expense. If,
on the other hand, formal dress is required only rarely for radio broadcasters at comparable posi-
tions in his agency, the rental expense may be reimbursed. Because there was conflicting factual
information in the report submitted with the employee’s request for reconsideration of the denial of
his claim for reimbursement, GAO sets out the applicable principles and instructs the agency to pay
or deny the claim, depending on how the conflicting information is resolved.
67:592
H Purpose availability
H M Specific purpose restrictions
I B B Personal expenses/furnishings
The State Department may use representation funds to reimburse costs incurred by Embassy offi-

cers in renting formal evening dress required of staff accompanying Ambassador in presenting his
credentials to the Queen.

68:638
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B Purpose availability
H W Specific purpose restrictions
I B N Personal expenses/furnishings
The IRS may not use appropriated funds to purchase T-shirts for employees contributing certain
amounts to the Combined Federal Campaign. The T-shirts are personal gifts and, as they are not
essential to the accomplishment of an authorized purpose, the expenditure does not constitute a nec-
essary and proper use of appropriated funds.

70:248
B Purpose availability
H W Specific purpose restrictions
I B B Personal expenses/furnishings
Il B B W Utility services
Agencies may not reimburse federal employees participating in a mandatory work-at-home program
the incremental costs of utilities associated with the residential workplace, because such costs
cannot be said to primarily benefit the government. See 68 Comp. Gen. 502 (1989). We find no com-
pelling reason to distinguish between mandatory and voluntary programs.

70:631
B Purpose availability
l B Specific purpose restrictions
il B B Personal expenses/furnishings
i B B B Utility services
In the absence of statutory authority, appropriated funds may not be used for items that are the
personal expenses of an employee. Exceptions to this rule have been permitted where the item pri-
marily benefits the government. IRS employees participating in a work-at-home program may not
be reimbursed for the incremental costs of utilities associated with the residential workplace, be-
cause such costs cannot be said to primarily benefit the government.

68:502
B Purpose availability
H B Specific purpose restrictions
H B B Publicity/propaganda
The Department of State’s Office of Public Diplomacy for Latin America and the Caribbean utilized
deceptive covert propaganda to influence the media and the public to support the Administration’s
Latin American policies. The use of deceptive propaganda constituted a violation of a restriction in

State’s annual appropriation act on the use of funds for publicity or propaganda not authorized by
the Congress.

66:707
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M Purpose availability
B B Specific purpose restrictions
H B H Publicity/propaganda
The Department of State’s Office of Public Diplomacy for Latin America and the Caribbean (S/LPD)
established a close mutually supportive relationship with a public interest group, Citizens for Amer-
ica (CFA) which is a nationwide fund raising and grass roots lobbying organization for Nicaraguan
contra causes. S/LPD provided CFA with a great deal of information. However, we were unable to
establish that any funds were expended on such information so as to violate the applicable anti-
lobbying statute, 18 U.S.C. § 1913.

66:707
B Purpose availability
B B Specific purpose restrictions
@ B B Publicity/propaganda
An agency may use its administrative discretion to spend a reasonable portion of appropriated
funds to provide its employees with the opportunity to contribute to the Combined Federal Cam-
paign (CFC). Such an expenditure furthers governmental interests because the CFC is a legitimate,
government-sanctioned charity fund-raising campaign.-

67:254
B Purpose availability
H B Specific purpose restrictions
BB B Telephones

The National Park Service may use appropriated funds to install private telephone service in resi-
dence of employee who was required to temporarily vacate his government-furnished residence for
about 2-1/2 months during renovation. It is doubtful that Congress intended to preclude payment in
such cases when enacting 31 U.S.C. § 1348(a}(1) (1982), which generally prohibits the payment of any
expense in connection with telephone service installed in a private residence. Airman First Class
Vernell J. Townzel, B-213660, May 3, 1984, overruled.

68:307
H Purpose availability
H B Specific purpose restrictions
B N B Utility services
I B B Use taxes
9-1-1 Emergency Number Fee imposed by Hillsborough County, Florida, is actually a tax, levied to
support the municipal service of access to fire and police, etc. The fee has all the same characteris-
tics as Maryland and Texas 9-1-1 fees previously disallowed in 64 Comp. Gen. 655 and B-215735,
Sept. 26, 1986. The fact that the telephone company is buying 9-1-1 equipment and selling it to the

county government is not sufficient to distinguish this case on the grounds that 9-1-1 access is a
service provided by the telephone company to its customers.

66:385
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M Purpose availability
W 8 Specific purpose restrictions
i B B Utility services
B W 8 Use taxes
United States Department of the Interior can pay a surcharge levied indiscriminately against the
United States, commercial businesses, and private residences, pursuant to a Utah Public Service
Commission lifeline telephone service program that provides discounted residential telephone rates
for Utah residents eligible for various public assistance programs. Discrimination by a public utility
in setting its rates is not unlawful when based upon a classification corresponding to economic dif-
ferences among its consumers.

67:220
W Purpose availability
M B Specific purpose restrictions
B B B Utility services
H B BN Use taxes
Surcharge assessed by telephone service providers to implement Utah Public Service Commission’s
lifeline telephone service program by which lower income individuals receive less expensive service
is not a tax, but part of an authorized rate for telephone services. The surcharge represents a par-
tial redistribution of costs incurred by telephone service providers whereby the poorer users pay less
for their services. 64 Comp. Gen. 655 (1985) distinguished.

67:221
B Purpose availability
l B Specific purpose restrictions
Il B B Utility services
B B BB Use taxes
The Forest Service may pay county landfill user fees as a reasonable service charge, analogous to
other utility services provided the government, since the charge is based on levels of service provid-
ed and appears nondiscriminatory.

70:687
B Purpose availability
B Training expenses
B B Career counseling
The Government Employees Training Act (Act) applies to civilian employees and, by its own terms,
does not apply to active duty members of the uniformed services. 5 U.S.C. § 4102(a}(1XC). Therefore,
the Act does not bear on the authority of the Defense Nuclear Agency to spend appropriated funds

to enroll a Colonel on active duty in the Air Force in a course entitled “Strategy of Career Transi-
tion.” B-223447, Oct. 10, 1986; B-195461, Oct. 15, 1979; and B-167156, July 10, 1969, clarified.

68:127
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M Specific purpose restrictions
H B Account balances
l H B Cancelled checks
N E BB Procedures
Treasury checks issued to pay benefits provided under the Railroad Unemployment Insurance Act
(RUIA), 45 U.S.C. §§ 351-369, and expenses incurred by the Railroad Retirement Board in adminis-
tering RUIA are subject to the check cancellation and disposition procedures in 31 U.S.C. § 3334(b),
as added by section 1003 of the Competitive Equality Banking Act of 1987, by virtue of the compre-
hensive language “all Treasury checks” in section 3334(b).

70:705
B Specific purpose restrictions
I E Account balances
Il B B Cancelled checks
H H B W Statutory interpretation
The operative language of 31 U.S.C. § 3334(b), as added by section 1003 of the Competitive Equality
Banking Act of 1987, and statutory provisions governing the use of funds in accounts established by
the Railroad Unemployment Insurance Act (RUIA), 45 U.S.C. §§ 351-369, are not irreconcilable. The
provisions of RUIA do not address the cancellation and disposition of uncashed Treasury checks
issued against the RUIA accounts and hence, under applicable canons of statutory construction, the
procedures specified in section 3334(b), the general law on the subject, apply.

70:706
M Specific purpose restrictions
H B Utility services
B Use taxes
9-1-1 Emergency Number Fee cannot be paid as a service charge because the reasonable value of
the service to the United States has not been calculated. Additionally, the computation of the fee as
a flat rate per telephone line per month is itself an indication that the charge is not a user charge,
but rather a tax.

66:385
M Time availability
H B Bona fide needs doctrine
B H H Applicability
Il B B B Multi-year appropriation
The Defense Technical Information Center does not violate the bona fide needs rule by charging
purchases to a 2-year appropriation during the second year of its availability. Requisitions by the
Defense Technical Information Center represented bona fide needs arising within the 2-year period

for which the appropriation was intended and obligations may be made to the extent funds remain
available.

68:170
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M Time availability

H B Fiscal-year appropriation

l H B Claim settlement

H N BB Interest

Effective December 22, 1987, interest on backpay claims applies to periods before and after that date
and is chargeable to the same appropriations and in the same manner as is the backpay upon which
the interest is paid.

69:41
B Time availability
Il W Fiscal-year appropriation
H B B Claim settlement
H B B B Retroactive compensation
Agency should charge backpay claims awarded pursuant to an administrative determination to the
fiscal year or years to which the award related.

69:40
B Time availability
H B Fiscal-year appropriation
H B B Contract modification
Fiscal year 1982 Shipbuilding and Conversion (Navy) appropriation, available for obligation through
fiscal year 1986, may not be used beyond original period of availability to fund replacement contract
for two vessels deleted from original contract by a modification initiated by the Navy in order to
prevent possible rejection of the contract under section 865 of the Bankruptcy Code by a contractor
who had filed in bankruptcy for reorganization. Originally obligated funds remain available for re-
placement contract to complete unfinished work only when failure of performance is beyond the
agency'’s control. Modification here was an essentially voluntary act on the part of the Navy. Cost of
replacement contract is therefore chargeable to appropriations current at the time the replacement
contract was made.

66:625

B Time availability
B B Fiscal-year appropriation
B B W Relocation service contracts
Amounts the Veterans Administration (VA) pays to a third party relocation firm under a contract
with the firm for purchasing transferred employees’ old residences should be paid from appropria-
tions available when the purchase order under the contract is awarded. The VA typically incurs

these discretionary expenses a year or two after a transfer is authorized, and thus they reflect new
contractual commitments not based on preexisting obligations.

66:554
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B Time availability
B B Fiscal-year appropriation
Bl @ B Replacement contracts
Funds originally obligated in one fiscal year, for a contract that is terminated for convenience in
response to a court order (or a determination by the General Accounting Office or other competent
authority) that the contract award was improper, remain available in a subsequent fiscal year to
fund a replacement contract, provided the original contract was awarded in good faith, the agency
has a continuing bona fide need for the goods or services involved, and the replacement contract is
awarded without undue delay and on the same basis as the original contract. 60 Comp. Gen. 591
(1981) is modified accordingly.
68:158
B Time availability
B H Fiscal-year appropriation
H B B Replacement contracts
When a contracting officer terminates a contract for the convenience of the government as a result
of his or her determination that the award was clearly erroneous, the funds originally obligated for
that contract remain available for a replacement contract awarded in a subsequent fiscal year, pro-
vided the conditions specified in 68 Comp. Gen. 158 are satisfied and the contracting officer’s deter-
mination of improper award is supported by findings of fact and law. 68 Comp. Gen. 158, clarified.
70:230
B Time availability
B B Fiscal-year appropriation
Il H N Substitute checks
An agency may, in issuing replacement checks for pre-effective date checks canceled under the pro-
visions of Public Law 100-86, charge the original appropriation that supported the obligation to the
extent funds remain available.
70:416
M Time availability
B 8 Fiscal-year appropriation
H E B Travel expenses
The reimbursable relocation expenses of transferred service members should be charged as an obli-
gation against the appropriation current when their permanent change-of-station orders are issued,
and their rights to reimbursement vest when the change-of-station move is then performed under
those orders. Payment of the reimbursable expenses should be made from the appropriation so obli-

gated, rather than some other appropriation that may later be current when the travel is completed
and the claim for reimbursement is processed.

67:474
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B Time availability

B B Fiscal-year appropriation

B B Unobligated balances

Under a sequestration order issued by the President under Pub. L. No. 99-177, the Balanced Budget
and Emergency Deficit Control Act of 1985, the Railroad Retirement Board reduced monthly pay-
ments made under the Dual Benefit Payments Account (Federal Windfall Subsidy). Excess amounts
not required to be sequestered remained in the account but were not disbursed prior to the end of
fiscal year 1986. Because the excess amounts were not included in any of the monthly payments
made in fiscal year 1986, they did not constitute a part of the beneficiaries’ entitlements, and there-
fore are not available for disbursement after the end of fiscal year 1986. See 62 Comp. Gen. 521
(1983).

66:364
M Time availability
H B Fiscal-year appropriation
B B Unobligated balances
The unobligated balance of an expired appropriation to implement extended educational assistance
benefits mandated by 38 U.S.C. § 1662(a)3) (1988) and 29 U.S.C. § 1721 note (1988) may be used by
the Department of Veterans Affairs (VA) to satisfy a court order (or a proposed settlement agree-
ment) which requires VA to entertain new applications and reconsider the eligibility of veterans
improperly denied benefits under those acts. The unobligated balance of VA’s appropriations may
be used to provide the mandated benefits pursuant to 31 U.S.C. §§ 1502(®) and 1553(a), as amended

by section 1405 of the National Defense Authorization Act for Fiscal Year 1991, Pub. L. No. 101-510,
104 Stat. 1485, 1675-80 (Nov. 5, 1990).

70:225
8 Time availability
B B Permanent/indefinite appropriation
I B B Determination criteria
Prohibition contained in section 402 of the Department of Transportation and Related Agencies Ap-
propriation Act for fiscal year 1982, Pub. L. No. 97-102, 95 Stat. 1442, 1465 (1981) (codified at 49
U.S.C. § 10903 note (1988)), constitutes permanent legislation. Therefore, until amended or repealed,
section 402 prohibits the Interstate Commerce Commission from approving railroad branchline
abandonments by Burlington Northern Railroad in North Dakota in excess of a total of 350 miles.
70:351
B Time availability
H B Time restrictions
H B B Advance payments
The Veterans Administration’s advance purchase of coupons, which are redeemable for cash if
unused, for use in procuring medical articles would not violate the prohibition against advances of

public money, because it would fall within the exception in 31 U.S.C. § 3324(d) for “charges for a
publication printed or recorded in any way for the auditory or visual use of the agency.”

67:491
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B Time availability
B H Time restrictions
l B B Advance payments
Payments for McDonald’s gift certificates and movie tickets, which will be redeemed at a later date
for their full value, are not in violation of the advance payment prohibition in 31 U.S.C. § 3324,
provided that adequate administrative safeguards for the control of the certificates and tickets are
maintained, the purchase of the certificates and tickets is in the government’s interest, and the cer-
tificates and tickets are readily redeemable for cash.

70:701
B Time availability
H B Time restrictions
I B B Fiscal-year appropriation .
Twenty-year agreement between the United States Information Agency (USIA) and a West German
copyright agency was only valid for the first year of the agreement since USIA had no authority to
enter into a multi-year agreement under a 1-year appropriation. The agreement violated the Anti-
deficiency Act, 31 U.S.C. § 1341, since it created obligations in advance of appropriations.

66:556
H Time availability
M H Time restrictions
N B B Fiscal-year appropriation
Proposed multiyear contract for the supply, storage, and rotation of sulfadiazine silver cream by the
Philadelphia Defense Personnel Support Center of the Defense Logistics Agency (DLA) is not per-
missible. The Antideficiency Act, 31 U.S.C. § 1341(a)(1)(B) (1982), prohibits multiyear procurement,
i.e, a procurement which obligates the United States for future fiscal years, without either mul-
tiyear or no-year funding or specific statutory authority. The storage and rotation portion of the
proposed contract satisfies neither of those conditions. Nothing in 10 U.S.C. § 2306(a) (1982), cited by

DLA, constitutes authority for multiyear procurement. A “subject to availability clause” does not
permit a multiyear procurement using annual funds.

67:190
B Time availability
I B Time restrictions
H B 8 Fiscal-year appropriation

Availability of funds is subject to the new account closing procedures enacted in the National De-
fense Authorization Act, Fiscal Year 1991. Pub. L. No. 101-510.

70:416
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M Time availability
B B Time restrictions
M H B Fiscal-year appropriation
H H B B Multi-year appropriation
The Defense Technical Information Center may use 2-year funds appropriated for fiscal year 1987
for obligations properly incurred in fiscal year 1988. As the appropriation was specifically made
available for obligation until September 30, 1988, it could be obligated during the entire 2 years of
its availability.

68:170
B Time availability
B B Time restrictions
Il B W Fiscal-year appropriation
H B BN Training
The Department of Agriculture, Food and Nutrition Service, may properly charge fiscal year 1989
appropriations for the cost of a training course scheduled to begin the first day of fiscal year 1990
since the course was intended to meet a bona fide need of fiscal year 1989, scheduling of the course
was beyond the agency’s control, and the time between procurement and performance was not ex-
cessive.

70:296
H Time availability
H B Time restrictions
H B B Fiscal-year appropriation
BB BN Training
Travel and transportation expenses of temporary duty travel spanning more than one fiscal year

should be charged against the appropriations current in the fiscal years in which the expenses are
incurred rather than in the fiscal year in which the travel is ordered.

70:469

Budget Process

B Child care services

l B Miscellaneous revenues

M B B Treasury deposit

Reimbursement of costs associated with the provision of space allotted under section 139 of Pub. L.
No. 99-190, 99 Stat. 1185, 1324 (1985), is authorized by paragraph 139(b)(2) to be made to the miscel-
laneous receipts or any other appropriate account of the Treasury. Section 139 does not expressly
authorize funds received as reimbursement to be credited to agency appropriations. Payments re-
ceived by the Air Force for its capital improvement expenditures in providing space for civilian
child care centers must, therefore, be deposited in the Treasury as miscellaneous receipts or result
in an improper augmentation of Air Force appropriations.

67:444
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B Conflicting statutes
B Statutory interpretation
When two statutes are enacted on the same day, even if there is evidence that one passed several
hours after the other, we will not apply the general rule that the later passed statute represents the
most recent expression of congressional will and therefore nullifies or supersedes the earlier statute,
to the extent that they are inconsistent. Such close proximity in time is forceful evidence that Con-
gress intended the two statutes to stand together.
' 67:332

B Continuing resolutions
B B Statutory interpretation
B B Congressional intent
The Defense Security Assistance Agency is authorized to obligate funds in the Special Defense Ac-
quisition Fund (SDAF), 22 U.S.C. §§ 2795-2795b, during the duration of continuing resolutions which
do not contain a specific authorization provision for SDAF. The terms of the continuing resolution
appropriating foreign assistance funds for fiscal year 1986, Pub. L. No 99-103, § 101(bX1), make
SDAF funds available for obligation, notwithstanding an apparent restriction in the fiscal year 1985
Foreign Assistance and Relations Appropriation Act.

66:484
H Continuing resolutions
B B Statutory interpretation
H H B Congressional intent
When two statutes are enacted on the same day, even if there is evidence that one passed several
hours after the other, we will not apply the general rule that the later passed statute represents the
most recent expression of congressional will and therefore nullifies or supersedes the earlier statute,
to the extent that they are inconsistent. Such close proximity in time is forceful evidence that Con-
gress intended the two statutes to stand together.

67:332
H Continuing resolutions
H B Statutory interpretation
B B 8 Congressional intent
The funding provision for the Special Defense Acquisition Fund contained in the fiscal year 1985
Foreign Assistance and Relations Appropriations Act, Pub. L. No. 98-473, 98 Stat. 1837, 1884 (1984),
was within the scope of the first fiscal year 1986 continuing resolution, Pub. L. No. 99-103,
§ 101(bX1).

66:485
M Funding
M B Construction contracts
In overseeing construction of the Federal Triangle Development Project, The Pennsylvania Avenue

Development Corporation may have its construction consultants’ fees amortized as a cost of con-
struction rather than as an expense of the Corporation because the funds transferred to the Corpo-
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ration under the Federal Triangle Development Act were intended to cover start-up costs. The Cor-
poration formally notified the required congressional committees of its plan to amortize these costs
as a cost of construction and the committees did not object to this arrangement.

69:289
B Funding
H B Contracts
N E B Gifts/donations
Letters to Representatives Fascell, Garcia and Morella conclude that the Christopher Columbus
Quincentenary Jubilee Commission may invest donated funds in non-Treasury, interest-bearing ac-
counts and is not required to comply with the Federal Property and Administrative Services Act or
the Federal Acquisition Regulation for contracts financed with donated funds.

68:237
B Funding
B B Gifts/donations
H B B Educational programs
USIA may accept donations of foreign debt for the purpose of funding international educational and
cultural activities. Under 22 U.S.C. § 2697, USIA may accept conditional gifts. Congress specifically
provided that USIA may hold, invest, reinvest, and use the principal and income from any such
conditional gift in accordance with the conditions of the gift to carry out authorized functions.

70:413
H Funds
H B Deposit
S B B Miscellaneous revenues
Internal Revenue Service’s short-term undercover operations may be treated as single transactions,
and the amount of money that must be deposited into the Treasury as miscellaneous receipts, pur-
suant to 31 U.S.C. § 3302(b), may be determined at the end of the operation.

67:353
M Funds
W Deposit
l B B Miscellaneous revenues
The Internal Revenue Service needs specific legislation to carry out long-term business-type under-
cover operations that regularly offset income against expenditures. Absent this legislation, the fail-

ure to deposit receipts into the general fund of the Treasury would conflict with 31 U.S.C. § 3302(b).
B-201751, February 17, 1981, clarified.

67:353
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B Funds
B B Deposit
H B W Miscellaneous revenues

The Federal Emergency Management Agency (FEMA) may deposit in the National Insurance Devel-
opment Fund (Fund) that portion of a damage award or settlement obtained pursuant to the False
Claims Act that would reimburse the Fund for losses suffered as a result of a policyholder’s false
claims. In addition to the principal amount of the false claims paid, the Fund may be reimbursed
for interest on that amount plus any administrative expenses incurred in connection with the pay-
ment and recovery of these claims. However, FEMA must deposit any portion of an award or settle-
ment that exceeds these amounts in the Treasury as miscellaneous receipts.

69:260
B Funds transfer
3 B Amount availability
B W W Appropriation restrictions

The Bureau of Indian Affairs (BIA) practice of disbursing to a proper payee before collecting
amounts due from an erroneous payee, may result in an overdraft of an Individual Trust Account.
Under these circumstances, BIA may avoid an overdraft by using funds from its Operation of Indian
Programs appropriations to correct the erroneous payment from the Individual Trust Account.

67:342
H Funds transfer
B H Authority

The Office of the Assistant Secretary for Administration and Management violated 31 U.S.C.
§§ 1301 and 1532 when it used appropriated funds of nine agencies within the Department of Labor
(Department) to purchase computer equipment for a communications system in amounts in excess
of actual costs of equipment provided eight of the agencies. Although the Economy Act and 31
U.S.C. § 1534 authorize transfers between agencies to fund certain shared activities or needs, the
Department’s cost allocation methodology exceeded the authority granted by these statutes because
it required several agencies to subsidize costs allocable to Departmental Management and the Pen-
sion Benefit Guaranty Corporation appropriations.

70:592
B Funds transfer
H B Authority

The U.S. Army Civilian Appellate Review Agency (USACARA) does not improperly augment its ap-
propriations by directly charging to another Army activity’s funding authority travel and per diem
costs incurred to investigate civilian employee grievances. The direct citation of another activity’s
funding authority is authorized because in most situations the “Operation and Maintenance, Army”
appropriation account provides all the funds. However, where more than one Army appropriation
account is involved, 31 U.S.C. § 1534 authorizes the allocation of common service type costs among
the appropriation accounts.

70:601
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Il Funds transfer
B B Authority

USACARA'’s open ended authority to cite another activity’s funds for travel and per diem costs in-
curred when investigating civilian employee grievances is not improper since amounts involved are
relatively small and activities can assure that funds are available by reserving sufficient amounts to
cover estimated travel and per diem costs.

70:601
M Funds transfer
H B General/administrative costs
H B B Cost allocation

Section T(c)2) of the Railroad Retirement Act of 1974, 45 U.S.C. § 231f(c)?2) (1982), provides for trans-
ferring funds between the Social Security trust funds and the Railroad Retirement Account. When
computing costs for this purpose, either full costing or incremental costing may be used since ad-
ministrative cost determinations are left to the discretion of Railroad Retirement Board and Secre-
tary of Health and Human Services.

69:483
W Funds transfer
W B Loans
H H B Authority

Decision by Railroad Retirement Board (Board) to treat transfer of funds from the Railroad Retire-
ment Account (RRA) to the Social Security Equivalent Benefit Account (SSEBA) on October 1, 1984,
as a loan from the RRA that the SSEBA was subsequently required to repay with interest is correct.
Under 45 U.S.C. § 231n-1, which established the SSEBA as a separate account effective October 1,
1984, to pay social security equivalent benefits due railroad retirees on or after the date, SSEBA is
in effect, authorized “to borrow” funds from the RRA if needed to make monthly benefit payments.

66:319
B Miscellaneous revenues
H N Applicability
H B B In-kind replacement
Even though an agency may have a specific appropriation to cover the costs of replacing agency
vehicles, the acceptance of in-kind replacement of vehicles damaged beyond repair by a negligent
third party in lieu of cash payment does not require the agency to make an offsetting transfer of
funds from its current appropriations to the miscellaneous receipts fund of the Treasury in order to
comply with the requirements of 31 U.S.C. § 3302(b), since the statute only applies to moneys re-
ceived for the use of the United States. 22 Comp. Gen. 1133, 1137 (1943) clarified.

67:510
H Permanent/indefinite appropriation

Statutory authority to fund the Commodity Credit Corporation for 1988 and subsequent fiscal years,
by means of a current indefinite appropriations is merely an authorization to make appropriations
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in that manner. It is not itself an appropriation act and cannot be construed to nullify or supersede
line-item appropriations for fiscal year 1988.

67:332

Claims Against Government
B Burden of proof
# B Factual issues
Claims or demands against the government which seek payment for supplies or services sold to it
must be accompanied by adequate evidence of delivery to or acceptance by an appropriate govern-
ment official of the goods or services at issue.

67:72
M Burden of proof
H B Factual issues
B B E Credit cards
When settling oil company credit card claims against the United States, conducting audits, or pros-
ecuting false or fraudulent credit card claims, the government needs to be able to satisfy itself,
based on the “documents” which evidence those transactions, that an authorized individual used a
valid card to properly service or supply an official vehicle engaged on official business.

i 67:72

M Burden of proof
B H Factual issues
H B B Credit cards
Oil companies participating in the United States Government National Credit Card Program (SF-
149) may be permitted to adopt new technologies which result in the elimination of signed paper
“delivery tickets” (e.g., credit card charge receipts), if appropriate auditing and accounting controls
are maintained and the government’s ability to settle claims, conduct audits, and litigate false and
fraudulent claims, are otherwise adequately protected.

67:72
M Burden of proof
H B Factual issues
H B H Credit cards
The United States Government National Credit Card Program (SF-149) should be modified to re-

quire users of the SF-149 credit card to tender their government “ID” along with the SF-149, so
that the station operator can verify the user’s name and official status.

67:72
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B Claim settlement

H W Court decisions

H BN Effects

Forest Service payment to the state of Oregon and cancellation of billing to the Douglas Fire Protec-
tion Association for fire suppression services are unaffected by a subsequent decision of a federal
district court in an action brought by a private landowner, which made a different factual finding
on the issue of liability. Subsequent court decision imposed no duty on government accounting offi-
cer to reopen settlements and reexamine them.

67:385
B Claim settlement
B Missing/interned persons
B B Applicability
A claim made under the Missing Persons Act, 5 U.S.C. §§ 5561-5570 (Supp. IV 1986), may be paid
since the employing agency made a determination of death, which is supported by the findings of a
court of competent jurisdiction, and such finding is conclusive on all other agencies.

67:576
B Claim settlement
B Permanent/indefinite appropriation
B B B Purpose availability
Based on broad statutory definition, Federal Retirement Thrift Investment Board should be regard-
ed as federal agency for purposes of Federal Tort Claims Act (FTCA). Administrative FTCA settle-
ments of $2,500 or less are payable from Thrift Savings Fund. Administrative settlements greater
than $2,500, plus judgments and settlements of lawsuits under the FTCA, are payable from perma-
nent judgment appropriation (31 U.S.C. § 1304) to the extent they represent personal injury or phys-
ical property damage. However, liability resulting from program losses, even though tortious in
nature, should be governed by statutory provisions on liability and bonding of fiduciaries.

67:142
# Deposit accounts
H B Funds
Hl B B Distribution
B B B Timber sales
Deposits or credits established pursuant to contracts for the removal of timber from national forest
land should not be included in annual distributions to states under 16 U.S.C. § 500, unless they are
earned or offset by the corresponding removal of timber. This decision is based on both generally
accepted and specifically applicable accounting principles and on analysis of 16 U.S.C. § 500.

67:388
B Grant-funded personnel
M B Privity

Claim against Administration on Aging (AOA) by former employee of grantee is denied where there
is no contract between agency and former grantee employee upon which to base agency liability,
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nor is the grantee an agent of the agency for purposes of holding the federal government liable for
the actions of the grantee.

66:604
M Interest

The Department of the Interior is without authority to make payments to employee Thrift Savings
Plan accounts for lost earnings on insufficient agency contributions resulting from administrative
error because earnings on contributions are a form of interest not expressly provided for by Interior
appropriations and such payments are not otherwise authorized under the Back Pay Act, 5 US.C.
§ 5596.

68:220
B Interest
Because interest is generally not recoverable against the United States in the absence of express
authorization by contract or statute, claimant who recovers from the government under the equita-
ble theory of quantum meruit is not entitled to interest.

70:664
H Past due accounts
M B Liquidated damages
H BN Interest
I B B B Utility services

The Western Area Power Administration (Western), a Department of Energy electric power market-
ing agency, may properly assess late payment liquidated damages in the form of interest fees
against federal agencies which fail to pay their electric power bills on time. Western has specific
authority to fix rates and establish charges in connection with its sales of electric power to all users
and therefore is not limited by the Economy Act of 1932 to actual cost charges when furnishing
services to other federal agencies.

67:426
H Statutes of limitation

A claim asserted against the United States Navy by the government of the Netherlands may not be
paid, because the claim was not actually received at GAO within 6 years after the date on which the
claim accrued (i.e., the date when fuel was delivered, not the date on which the Netherlands issued
its bill for payment of the fuel), as required by 31 U.S.C. § 3702(b)1) (1982).

67:52
H Statutes of limitation
GAQO may not waive the provisions of 31 U.S.C. § 3702(b)1) (1982), and lacks the jurisdiction neces-
sary to consider whether a claim barred by operation of that act might be valid under the laws of

another country because section 3702(b)(1) is not a mere “statute of limitations,” but rather is a
“condition precedent” to the right to have the claim considered by GAO.

67:53
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B Statutes of limitation

An employee’s claim for backpay, which accrued more than 6 years from the date the claim was
filed in GAO, is barred by the 6-year limitation set forth in 81 U.S.C. § 3702(b) (1982). Although the
employee argues that the delay in filing the claim with GAO was due to the agency’s failure to
advise him of his right to appeal its decision to GAO, we have consistently held that we are without
authority to waive or modify the application of 31 U.S.C. § 3702(b).

67:467
M Torts
M B Government liability
Based on broad statutory definition, Federal Retirement Thrift Investment Board should be regard-
ed as federal agency for purposes of Federal Tort Claims Act (FTCA). Administrative FTCA settle-
ments of $2,500 or less are payable from Thrift Savings Fund. Administrative settlements greater
than $2,500, plus judgments and settlements of lawsuits under the FTCA, are payable from perma-
nent judgment appropriation (31 U.S.C. § 1304) to the extent they represent personal injury or phys-
ical property damage. However, liability resulting from program losses, even though tortious in
nature, should be governed by statutory provisions on liability and bonding fiduciaries.

67:142
B Unauthorized contracts
@ B Quantum meruit/valebant doctrine
Claims asserted against the United States Navy by the governments of the United Kingdom and
Italy (which arose in the course of a routine and continuing series of transactions that hinge direct-
ly upon the long-standing, day-to-day relationships of the governments involved) may be paid, de-
spite the absence of supporting official records, because their validity and non-payment have been
satisfactorily substantiated.

67:52
B Unauthorized contracts
B B Quantum meruit/valebant doctrine
A claim against the Army, arising from its continued use of rental automated data processing equip-
ment and services for nearly a year after the applicable contract had expired, may be paid on a
quantum meruit/quantum valebant basis. However, since the equipment and services at issue could
have been procured under a nonmandatory General Services Administration (GSA) Federal Supply
Schedule, the amount of the claim is reduced to that which would have been paid had the items
been properly procured under the relevant schedule.
69:13

B Unauthorized contracts
H B Quantum meruit/valebant doctrine
Notwithstanding agency failure to comply with procurement regulations in issuing a delivery order

for vehicle repairs on a noncompetitive basis, the contractor who performed the repairs may be paid
in accordance with the terms of the order.

70:664
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B Unauthorized contracts
B B Quantum meruit/valebant doctrine
A claim for repair work ordered by an agency official whose contract warrant had expired may be
paid on a quantum meruit basis since the government received and accepted the benefit of the work,
the claimant acted in good faith, and the amount claimed represents reasonable value of the bene-
fits received.

70:664
B Unauthorized contracts
B B Quantum meruit/valebant doctrine
l B B Amount determination
The Department of Labor may include a fee (or profit) in calculating the amount of a quantum
meruit payment to Acumenics Research and Technology. To the extent profits are determined to be

reasonable and constitute compensation for what the government received under the circumstances,
inclusion of profits as an element of value in a quantum meruit recovery is not prohibited.

67:507
M Witness fees
H W Experts/consultants
An employee of the Department of Energy (DOE) requested payment for expert witness fees in-

curred due to a cancellation by the agency of the original hearing date. The payment of the witness
fees by DOE may not be allowed in the absence of specific statutory authority.

67:574

Claims By Government
H Bonds
B B Forfeiture
H BB Funds
HE BN Use
Under section 579¢ of title 16 of the United States Code, proceeds received from bond forfeitures can
reimburse general Forest Service Appropriations to the extent of the costs of repairs related to the
bond forfeitures. The language of section 579c¢ stating “cover the cost to the United States” for the
needed repairs supports this conclusion. Moneys received that exceed these costs should be deposited
into the miscellaneous receipts of the Treasury.

67:276
M Credit cards
H B Acceptability
Except where prohibited by statute, agencies may accept commercial credit card transactions in

payment for amounts owned to the United States, subject to certain safeguards. However, where the
Miscellaneous Receipts Act (31 U.S.C. § 3302(b) (1982) applies, credit card company commissions
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must be paid from the agency’s current operating appropriations, rather than be deducted from the
proceeds of the credit card transaction itself.

67:48
B Debt collection
B B Agency officials
H B W Authority
B E NN Waiver

The Department of Agriculture, Soil Conservation Service, may not terminate collection of a debt
arising from underpayment of the Department’s proportionate share of a settlement payment made
to a grant recipient by its contractor’s surety company. Under the Federal Claims Collection Stand-
ards, collection action may be terminated if there is no legal basis for recovery by the United States.
Because the Department of Agriculture has a significant basis for recovery, it must proceed with
collection action.

68:609
H False claims
H 8 Claim settlement
H B H Funds
Il H B Deposit

The Federal Emergency Management Agency (FEMA) may deposit in the National Insurance Devel-
opment Fund (Fund) that portion of a damage award or settlement obtained pursuant to the False
Claims Act that would reimburse the Fund for losses suffered as a result of a policyholder’s false
claims. In addition to the principal amount of the false claims paid, the Fund may be reimbursed
for interest on that amount plus any administrative expenses incurred in connection with the pay-
ment and recovery of these claims. However, FEMA must deposit any portion of an award or settle-
ment that exceeds these amounts in the Treasury as miscellaneous receipts.

69:260
B False claims
B W Claim settlement
I H W Interest
The Federal Emergency Management Agency (FEMA) may deposit in the National Insurance Devel-
opment Fund (Fund) that portion of a damage award or settlement obtained pursuant to the False
Claims Act that would reimburse the Fund for losses suffered as a result of a policyholder’s false
claims. In addition to the principal amount of the false claims paid, the Fund may be reimbursed
for interest on that amount plus any administrative expenses incurred in connection with the pay-

ment and recovery of these claims. However, FEMA must deposit any portion of an award or settle-
ment that exceeds these amounts in the Treasury as miscellaneous receipts.

69:260
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B Interest

The Forest Service is not required to discontinue the assessment of interest, late payment penalties,
or administrative costs pursuant to the Federal Claims Collection Act, as amended, 31 U.S.C. § 3717,
during the pendency of an appeal under the Contract Disputes Act.

70:517
B Litigation expenses
B B General/administrative costs
The Forest Service may not include the costs of defending the agency’s position in any appeals
brought by a contractor or surety pursuant to the Contract Disputes Act as part of the administra-
tive costs assessed under 31 U.S.C. § 3717 against contractors and sureties.

70:517
M Past due accounts
H H Debt collection
H B H Penalties
H BN # Interest
Debts arising under Veterans Administration (VA) programs are not subject to late payment penal-
ties, or any of the other charges prescribed by section 11 of the Debt Collection Act of 1982, 31
U.S.C. § 3717 (1982), since section 3717(g)1) of that Act defers to previously enacted statutes that
cover the same ground. Therefore, unless otherwise provided in the contract under which they arise,

delinquent VA program debts may only be assessed the charges provided for under 38 U.S.C. § 3115
(1982).

66:512

Federal Assistance

M Bonds

H B Refinancing

@ B H Advance payments

Hl B B B Minority businesses

Unless it receives adequate legal consideration, the Small Business Administration (SBA) has no
authority to agree to a refinancing proposal whereby Minority Enterprise Small Business Invest-
ment Companies (MESBICs) would prepay high-interest rate debentures held by SBA for the pur-
pose of refinancing them with new debentures that SBA would agree to purchase at the current
lower interest rates. An alternative proposal under which MESBICs would pay a so-called prepay-
ment penalty in the form of a non-interest bearing note payable over a 10-year period as consider-
ation for SBA’s reduction of the interest rate on the existing debentures, is not acceptable either
because the purported consideration is inadequate.

67:271
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H Grant recipients

B Advances

M M B Interest

In the Urgent Supplemental Appropriations Act, Pub. L. No. 99-349, 100 Stat. 710, 725 (1986), which
directed that Syracuse University receive a research grant, Congress did not evidence a clear intent
that the University have the benefit of interest earned on grant funds. The general rule therefore
applies that interest earned by a grantee on funds advanced by the United States belongs to the
United States rather than the grantee and must be paid to the United States. See 42 Comp. Gen.
289, 293 (1962).

69:660
# Grants
H B Cooperative agreements
BB Use
BB BN Criteria
Maritime Administration (MARAD) awarded cooperative agreement for the operation of its Comput-
er Aided Operations Research Facility (CAORF). The CAORF will be operated for MARAD to princi-
pally serve its needs and other government agencies. Accordingly, under the Federal Grant and Co-
operative Agreement Act, the proper instrument for this type of relationship is a contract and not a
cooperative agreement. See cited cases.

67:13

B Grants
B N Interest
M B Computation
In absence of evidence documenting actual interest earned, Navy properly computed interest by
using the 6-month Treasury rate provided in 4 C.F.R. § 102.13(c) (1989). See 31 U.S.C. § 3717 (1982).

69:661
B Grants
B B State/local governments
H B H Funding levels
The Veterans Rehabilitation and Education Amendments of 1980, which established the Disabled
Veterans Outreach Program (DVOP), required each state accepting DVOP funds to use those funds
to hire the number of DVOP specialists as calculated in accordance with a statutory formula. 38
U.S.C. § 2003A. Department regulation, however, which instructed the states that their Employment
Service grant funds would also have to finance DVOP, did not earmark any part of the grant funds
for this program. Consequently, this Office sees no basis to question states’ expenditures of grant

funds on otherwise appropriate grant activities even though the DVOP did not operate at the level
anticipated.

69:600
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Judgment Payments
H Attorney fees
An employee who filed an agency grievance alleging that his reassignment was in retaliation for his
whistleblowing, received a favorable settlement but no backpay or other monetary award. Since the
grievance did not involve a reduction or denial of pay or allowances, it was not subject to the Back
Pay Act, as amended, 5 U.S.C. § 5596 (1982). He may not be reimbursed his attorney fees since there
is no statutory or other authority for the payment of attorney fees in connection with an adminis-
trative grievance proceeding where there is no backpay or other monetary award.

68:366
B Attorney fees
An employee who settled an agency grievance may not be reimbursed his attorney fees under the
Equal Access to Justice Act. The Act only applies to “adversary adjudications” and the agency
grievance is not within the statutory definition of an adversary adjudication.

68:366
B Attorney fees
B B Fiscal-year appropriation
#l B H Availability
Section 502 of the fiscal year 1988 Energy and Water Development Appropriations Act, Pub. L. No.
100-202, 101 Stat. at 1329-129, does not preclude the Nuclear Regulatory Commission (NRC) from
using fiscal year 1988 funds to pay a court award of attorneys’ fees and expenses under the Equal
Access to Justice Act resulting from a party’s successful challenge to an NRC rule. The party in-
volved was not an intervenor and section 502 only applies to intervenors.

67:553
H Attorney fees
M B Fiscal-year appropriation
B B W Availability
Section 502 of the fiscal year 1988 Energy and Water Development Appropriations Act, Pub. L. No.
100-202, 101 Stat. at 1329-129, does not preclude the Nuclear Regulatory Commission from using
prior year appropriations to pay an award for attorneys’ fees and expenses under the Equal Access
to Justice Act made in fiscal year 1988 to the extent that such appropriations are available. the
restriction in section 502, as amended for fiscal year 1988, would only apply to fiscal year 1988 ap-
propriations and not prior year appropriations.

67:553
M Permanent/indefinite appropriation
B W Availability

Back pay claims awarded by judicial determination resulting in a final judgment should be paid
from the judgment fund established by 31 U.S.C. § 1304.

69:41
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B Permanent/indefinite appropriation
B Availability
A court order finding defendant agency guilty of discrimination and directing the specific adminis-
trative action of developing new, nondiscriminatory employment systems is not a money judgment
for which 31 U.S.C. § 1304, the Judgment Fund, is available as a source of funding. The fees and
expenses of an expert paid for by defendant agency to help develop the new systems were neither
“costs” of the litigation nor part of the plaintiffs’ attorney fees. Accordingly, the expert’s fees and
expenses are properly paid for out of agency appropriations, not the Judgment Fund.

69:160
B Permanent/indefinite appropriation
M W Availability
The Judgment Fund, 31 U.S.C. § 1304 (1988), is not legally available to cover the costs of compliance
by the Department of Veterans Affairs with either judgments or proposed compromise settlements
that are “injunctive” in nature (i.e., they direct the government to perform or not perform some
act).

70:225
B Permanent/indefinite appropriation
H B Purpose availability
H B B Real property
B B B Condemnation
Use of permanent judgment appropriation, provided by 31 U.S.C. § 1304(a), is inappropriate to pay
judgment in favor of Congaree Limited Partnership in United States v. 1},770.65 Acres of Land, 616
F. Supp. 1235 (1985) that resulted from condemnation of land for Congaree Swamp National Monu-
ment because land acquisition appropriations of the acquiring agency have always, as a matter of
law, been available to pay land acquisition judgments, and judgment appropriation is available only
when payment is “not otherwise provided for.”

66:157
H Permanent/indefinite appropriation
B B Purpose availability
H H H Real property
H B B W Condemnation
Requiring condemnation to be funded through acquiring agency’s budget enables Congress to make

informed decision with respect to both agency spending levels and pace of land acquisition and rec-
ognizes a condemnation is not result of agency wrongdoing but is a normal program activity.

66:157
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B Permanent/indefinite appropriation
B B Purpose availability
B B W Real property
B EE Condemnation
Redwood National Park litigation (B-212681(1), Sept. 27, 1983) is not applicable because Redwood
legislation expressly provides for use of judgment fund for amounts in excess of amount deposited
with court. Klamath Indian Case (B-198352, April 18, 1980) is also distinguishable because Klamath
legislation directed land be acquired by condemnation, and Congress provided line-item appropria-
tion specifically and solely for Klamath condemnation. Legislative history showed Congress recog-
nized appropriation as insufficient.
66:158
M Permanent/indefinite appropriation
M B Purpose availability
Il H B Real property
ll H BB Condemnation
Congaree acquisition is funded from Land and Water Conservation Fund with annual lump-sum ap-
propriations made, allocated among various projects in committee reports, and these allocations do
not create legally binding restrictions. Therefore, “exhaustion of appropriation” cited by Park Serv-
ice here refers to allocation which can be reprogrammed although process may be inconvenient.
66:158
B Permanent/indefinite appropriation
H B Purpose availability
l B B Real property
B B B Condemnation
Filing of declaration of taking by government, which vests immediate title in United States and
irrevocably commits government to pay resulting judgment, does not render appropriation process
unnecessary and would not create another limited exception to traditional treatment of land acqui-

sition judgments. It is a decision taken by acquiring agency and does not permit access to judgment
appropriations.

66:158

Obligation

B Fiscal-year appropriation

H B Expiration

M # B Continuing resolutions

The Defense Security Assistance Agency is authorized to obligate funds in the Special Defense Ac-
quisition Fund (SDAF), 22 U.S.C. §§ 2795-2795b, during the duration of continuing resolutions which

do not contain a specific authorization provision for SDAF. The terms of the continuing resolution
appropriating foreign assistance funds for fiscal year 1986, Pub. L. No 99-103, § 101(bX1), make
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SDAF funds available for obligation, notwithstanding an apparent restriction in the fiscal year 1985
Foreign Assistance and Relations Appropriation Act.

66:484
B Payments
B H Estimates
B B B Communications systems/services

Under 40 U.S.C. § 757 (1982), General Services Administration billings to the Navy only are re-
quired to approximate the cost of Federal Telecommunications System (FTS) service provided. The
information provided this Office does not support a conclusion that GSA’s billings were unreason-
able approximations.

69:112
B Payments
M B Estimates
H B B Communications systems/services

The General Services Administration (GSA) is authorized by 40 U.S.C. § 757 (1988) to recover ap-
proximate costs of Federal Telecommunications System (FTS) services and facilities provided to Ten-
nessee Valley Authority (TVA) as a result of TVA withdrawal from FTS. GSA is also authorized to
recover termination costs that arose by virtue of GSA’s authorized administrative practice regard-
ing the Federal Telecommunications (FT) Fund, 40 U.S.C. § 757 (1982), but which were incurred sub-
sequent to merger of FT Fund into the Information Technology (IT) Fund, 40 U.S.C. § 757 (1988).

70:233
Hl Payments
Bl B Estimates
H B B Communications systems/services

The General Services Administration (GSA) is authorized by 40 U.S.C. § 757 (1988) to recover ap-
proximate costs of Federal Telecommunications System (FTS) services and facilities provided to
Army and Air Force Exchange Service (AAFES) incurred as a result of AAFES withdrawal from
FTS. Although AAFES undertook measures that might have resulted in reduced billings had it con-
tinued to participate in FTS, it withdrew from FTS before possible cost saving measures could be
reflected in FTS billings. GSA is also authorized to recover termination costs that arose by virtue of
GSA’s authorized administrative practice regarding the Federal Telecommunications (FT) Fund, 40
U.S.C. § 757 (1982), but which were incurred subsequent to merger of FT Fund into the Information
Technology (IT) Fund, 40 U.S.C. § 757 (1988).

70:238
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B Payments
H H Termination costs
H B B Communications systems/services
The General Services Administration (GSA) is authorized to assess Navy with direct costs associated
with Navy’s withdrawal from FTS. Nothing in 40 U.S.C. § 757 (1982) requires GSA to recover such
costs only through rates imposed on remaining FTS users.
69:112
B Payments
H B Termination costs
Il BB Communications systems/services
The General Services Administration (GSA) is authorized by 40 U.S.C. § 757 (1988) to recover ap-
proximate costs of Federal Telecommunications System (FTS) services and facilities provided to Ten-
nessee Valley Authority (TVA) as a result of TVA withdrawal from FTS. GSA is also authorized to
recover termination costs that arose by virtue of GSA’s authorized administrative practice regard-
ing the Federal Telecommunications (FT) Fund, 40 U.S.C. § 757 (1982), but which were incurred sub-
sequent to merger of FT Fund into the Information Technology (IT) Fund, 40 U.S.C. § 757 (1988).
70:233
H Payments
B @ Termination costs
H B B Communications systems/services
The General Services Administration (GSA) is authorized by 40 U.S.C. § 757 (1988) to recover ap-
proximate costs of Federal Telecommunications System (FTS) services and facilities provided to
Army and Air Force Exchange Service (AAFES) incurred as a result of AAFES withdrawal from
FTS. Although AAFES undertook measures that might have resulted in reduced billings had it con-
tinued to participate in FTS, it withdrew from FTS before possible cost saving measures could be
reflected in FTS billings. GSA is also authorized to recover termination costs that arose by virtue of
GSA’s authorized administrative practice regarding the Federal Telecommunications (FT) Fund, 40
U.S.C. § 757 (1982), but which were incurred subsequent to merger of FT Fund into the Information
Technology (IT) Fund, 40 U.S.C. § 757 (1988).
70:238
M Recording
H W Advances
W B B Imprest funds
The Department of Veterans Affairs was not required to record Imprest Fund advances made in
1985 as obligations against its appropriations. Advances to cashiers made to finance unspecified

future cash payments do not meet the statutory requirements for recording obligations. The obliga-
tions occur only as cashiers use the funds and obtain reimbursements from available appropriations.

70:481
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M Recording

H H Advances

H B B Imprest funds

Imprest Fund advances to cashiers represent potential obligations which agencies may be compelled
to record against their appropriations. To prevent over-obligation of the appropriations, agencies
should administratively record commitments or reservations of funds against their current appro-
priations which will have to be obligated to reimburse the Imprest Fund expenditures.

70:481
B Retirement accounts
I B Unobligated balances

Under a sequestration order issued by the President under Pub. L. No. 99-177, the Balanced Budget
and Emergency Deficit Control Act of 1985, the Railroad Retirement Board reduced monthly pay-
ments made under the Dual Benefit Payments Account (Federal Windfall Subsidy). Excess amounts
not required to be sequestered remained in the account but were not disbursed prior to the end of
fiscal year 1986. Because the excess amounts were not included in any of the monthly payments
made in fiscal year 1986, they did not constitute a part of the beneficiaries’ entitlements, and there-
fore are not available for disbursement after the end of fiscal year 1986. See 62 Comp. Gen. 521
(1983).

66:364
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Compensation

B Additional compensation
B B Determination

l H E Apartment rental

A transferred federal employee rented a furnished condominium apartment at his new post of duty
from another employee for use as temporary quarters while his new permanent residence was
under construction. The lessor’s rental of his property is unrelated to his official duties and does not
result in additional pay or allowances under 5 U.S.C. § 5536. 7 Comp. Gen. 348 (1927) overruled.

68:329
W Additional compensation
B B Medical officers
H B H Physicians

A medical officer of the Public Health Service is not eligible to enter into a service agreement for
retention special pay when he is satisfying a pre-existing service obligation incurred as the result of
financial assistance he received in medical school under the National Health Service Corps Scholar-
ship Program.

68:292
B Arbitration decisions
B E GAO review
Where an arbitrator failed to take jurisdiction of an issue that was a matter of interest and not
grievance arbitration, we will consider the claims under 4 C.F.R. Part 31 (1988). A grievance was not
filed in this case, and the employees’ rights to environmental differential pay for the period of time
prior to implementation of the new collective bargaining agreement are based on statutes and regu-
lations which exist independently from the collective bargaining agreement.

67:489
B Awards/honoraria
B B Authority
H B B Agency officials
The Director of the Office of Technology Assessment (OTA) does not have the authority to establish
an incentive awards program for the Office. Absent specific authority or inclusion of OTA within
the scope of the Incentive Awards Act, 5 U.S.C. Chapter 45 (1982), OTA may not pay incentive
awards to its employees. The authority to “fix the compensation” of its employees does not include
the authority to make incentive awards. 37 Comp. Gen. 343 (1957), distinguished.

67:418
M Civil Service regulations/laws
B W Service contracts
B B B Personal services
H B B B Prohibition

A contract which results in a direct employer-employee relationship between a federal agency and
the contractor’s personnel is prohibited under current civil service directives. Hence, a federal
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agency may not properly contract with a commercial firm for the assignment of contractor person-
nel to the agency’s offices to act, for all practical purposes, as duly appointed federal employees in
performing personal services for the agency.

66:420
B Civil Service regulations/laws
B Service contracts
M B B Personal services
IR B B B Prohibition

The Nuclear Regulatory Commission’s use of contract employees to perform testing procedures in-
volved in licensing operators for nuclear facilities does not involve the performance of inherently
governmental activities. The Commission’s guidelines are so comprehensive and detailed regarding
all aspects of the testing procedures that the contract employees exercise minimal discretionary au-
thority and make limited value judgments in preparing recommendations for Commission employ-
ees who decide whether to grant these operator licenses.

70:682
M Civil Service regulations/laws
H B Service contracts
B B Personal services
l W B H Prohibition
The Nuclear Regulatory Commission’s use of contract employees to perform testing procedures in-
volved in licensing nuclear plant operators does not involve the improper use of personal services
contracts because the contract employees are not subject to continuous supervision and control by
employees of the Commission.

70:682
B Claim settlement
B B Labor disputes
W H B GAO authority
A labor organization, on behalf of a Federal Aviation Administration (FAA) employee, requests that
the Comptroller General vacate our Claims Group’s denial of the employee’s claim for additional
temporary quarters subsistence expenses on the ground that a formal grievance had been filed at
the time of the GAO settlement. Since the claim was properly submitted to GAO by the agency at
the employee’s request and settled, according to law, without the Claims Group being advised of the
grievance, the settlement is valid and will not be vacated.

68:625
H Classification
B H Appeals
HE B GAO review
A grade GS-7 employee was given a general reduction-in-force (RIF) notice informing him that the

installation where he was then currently employed was targeted for closure. Subsequently he was
reassigned to a position at the same grade and step. Since this reassignment neither was pursuant
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to a specific RIF notice nor resulted in a demotion, it does not appear to have resulted in any ad-
verse consequences which would be subject to remedial action. Further, employee was subsequently
laterally reassigned to a different position at the same grade and step. However, employee notes
that new position was reclassified from GS-9 to GS-7 concurrent with his reassignment to it and
questions this action. The Office of Personnel Management is required to review and correct agency
classification and its corrective action is binding. See 5 U.S.C. §§ 5110, 5112. Hence, we are without
jurisdiction to issue any ruling or decision concerning the classification of positions.

69:733
H Classification
B B Appeals
B B N Statutes of limitation

An employee with the Soil Conservation Service who was classified as an intermittent employee
from 1966 to 1974 asserts that she should instead have been classified as part-time during that
period. However, her claims based on her alleged misclassification between 1966 and 1974 for retro-
active holiday pay, additional pay for within-grade increases, and credit for annual and sick leave
were not received here until 1986, and consequently they are barred by the 6-year time limit on the
filing of claims prescribed by the Barring Act, 31 U.S.C. § 3702(b). Decisions where we have held
that a claim for sick leave is not a monetary claim cognizable by the Comptroller General, and sub-
ject to the Barring Act, are overruled. (568 Comp. Gen. 741; B-189288, Nov. 23, 1977; B-171947.36,
Nov. 16, 1972; B-171947.24, June 16, 1972).

67:188
B Compensation restrictions
M W Deferred compensation
B W Propriety
In our opinion the Tennessee Valley Authority (TVA) may not circumvent the statutory ceiling on
the salaries of TVA employees through deferred compensation supplemental retirement plans or
lump-sum payments for relocation incentives. We disagree with TVA’s distinction between “salary”
and “compensation” for the purposes of the statutory ceiling. See B-222334, June 2, 1986; B-205284,
Nov. 16, 1981. To the extent that TVA performance bonuses are modeled after the bonus program
for the federal Senior Executive Service, we would not view such payments as improperly circum-
venting the TVA salary limitation.

68:363
B Compensation restrictions
H B Off-site work
B B B Utility services
H H B B Reimbursement
In the absence of statutory authority, appropriated funds may not be used for items that are the
personal expenses of an employee. Exceptions to this rule have been permitted where the item pri-
marily benefits the government. IRS employees participating in a work-at-home program may not

be reimbursed for the incremental costs of utilities associated with the residential workplace, be-
cause such costs cannot be said to primarily benefit the government.

68:502
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B Compensation restrictions

B B Off-site work

B B Utility services

Il B B B Reimbursement

Agencies may not reimburse federal employees participating in a mandatory work-at-home program
the incremental costs of utilities associated with the residential workplace, because such costs
cannot be said to primarily benefit the government. See 68 Comp. Gen. 502 (1989). We find no com-
pelling reason to distinguish between mandatory and voluntary programs.

70:631
l Compensation restrictions
H H Rates
B B Amount determination
Compensation of Staff Director, U.S. Sentencing Commission, is authorized to be fixed at a rate not
to exceed the highest rate prescribed for grade 18 of the General Schedule pay rates. Such compen-
sation may not exceed the rate for level V of the Executive Schedule, since the effect of 5 U.S.C.
§ 5308 is to limit the maximum scheduled rate of the General Schedule to the level V rate for

anyone whose rate of pay is derived from the General Schedule. Higher amounts shown on the Gen-
eral Schedule are merely projections of what the rates would be without this limitation.

66:650
B Compensation restrictions
H W Rates
H B B Amount determination
Under 17 U.S.C. § 802(a) (1988), the Copyright Royalty Tribunal Commissioners are entitled to be
compensated at the highest rate now or hereafter prescribed for grade GS-18. Since 5 U.S.C. § 5308
(1988) limits the highest rate prescribed (payable) for grade GS-18 to the rate of basic pay for level
V of the Executive Schedule, the Commissioners may not be paid at a rate in excess of that rate,
notwithstanding the fact that chapter 53 of title 5, United States Code, which includes 5 U.S.C.
§ 5308 (1988), may not otherwise be applicable to Copyright Royalty Tribunal positions. See U.S. Sen-
tencing Commission, 66 Comp. Gen. 650 (1987), and Farm Credit Administration, 56 Comp. Gen. 375
(1977).

70:404
M Compensation retention
B W Eligibility
A former Postal Service employee claims grade and pay retention as a result of his transfer to the

Air Force. The grade and pay retention provisions in 5 U.S.C. §§ 5362 and 5363 do not apply to an
employee transferring from the Postal Service to a covered agency. Hence, the claim is denied.

69:689
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B Fringe benefits

W Health services

Under 5 U.S.C. § 7901, federal agencies have authority to establish smoking cessation programs for
their employees and to use appropriated funds to pay the costs incurred by employees participating
in these programs. However, before such programs can be implemented, the Office of Personne!l
Management would have to amend the Federal Personnel Manual to add smoking cessation as a
prevention activity that agencies can include as part of the health services program they provide
their employees. 64 Comp. Gen. 789 (1985) is modified accordingly.

68:222
B Hazardous duty differentials
H N Eligibility
8 B B Administrative determination
Employees claim hazardous duty differential for a period prior to arbitration award. The entitle-
ment to hazardous duty differential is a decision vested primarily in the employing agency, and this

Office will not substitute its judgment for that of agency officials unless that judgment was clearly
wrong or was arbitrary and capricious. The claims are denied.

67:489
B Hazardous duty differentials
H B Eligibility
H B B Administrative determination

Employees’ claims for hazard pay differential for handling a potentially hazardous substance may
be paid retroactively for hazardous duty performed at Federal Aviation Administration (FAA) facili-
ty back to June 15, 1983, which is 6 years prior to the time these claims were constructively filed
under 4 C.F.R. § 31.5. Retroactive payment may not be made for hazardous duty performed prior to
that date. While the courts have recognized an equitable exception to the statute of limitations in
cases where a plaintiff’s cause of action was inherently unknowable, the exception is intended to
apply where the plaintiff has suffered latent injury at the hands of the defendant. This exception 18
not applicable to these claims however since there is no evidence that FAA acted wrongly or con-
cealed facts from its employees.

70:292 '

M Labor standards

B B Exemptions

B M B Administrative determination

N ENEGAO review

Pursuant to 4 C.F.R. Part 22, an agency and a union jointly request a determination from the Comp-
troller General on the exempt/nonexempt status for overtime compensation under the Fair Labor
Standards Act (FLSA) of a grade GS-12 Audio Visual Production Officer. Since the Office of Person-
nel Management has the authority to administer the FLSA under 29 U.S.C. § 204(f) (1982) for feder-

al employees, including the authority to make final determinations as to whether employees-are
covered by its various provisions, the General Accounting Office will not consider overtime claims
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under FLSA where the employee’s position has been classified by OPM as exempt. Appeals of classi-
fication status should be directed to OPM.

69:17
B Overpayments
B B Error detection
Il B B Debt collection
H NN Waiver

An employee received overpayments of pay because the agency erroneously deducted only 7 percent
for retirement instead of 7.5 percent for retirement as applicable for law enforcement officers. The
error occurred when the employee was promoted, and, as a result of a promotion, the employee was
taken off administratively uncontrolled overtime and his gross pay per pay period decreased. The
employee expected his retirement withholding to decrease, and he states that he did not notice the
$10.53 difference in his retirement deduction. Given that this is such a minor discrepancy in his
withholding and that the deduction, which decreased simultaneously with his decrease in gross pay,
appeared reasonable on its face, we are aware of no reason to expect or require the employee to
audit the amount shown. The overpayments are waived since the employee is not at fault and could
not reasonably have been expected to question the accuracy of this pay.

66:509
B Overpayments
M B Error detection
B W Debt collection
H B NN Waiver
Waiver of employee’s overpayments received after his agency erroneously stopped deducting life in-
surance premiums is denied because the employee was partially at fault. The employee had the re-
sponsibility of reviewing his earnings statements to ascertain whether his life insurance premiums
were being properly deducted.

67:610
B Overpayments
H B Error detection
B W Debt collection
HEE N Waiver
In a prior decision we held that the erroneous overpayment representing the difference between
FICA and Civil Service Retirement deductions from an employee’s salary may be subject to waiver
under 5 U.S.C. § 5584 (1982) and remanded the question to the agency for waiver determination on
the merits. The agency took no action since it did not receive the employee’s letter requesting
waiver. The prior decision in this case may be considered as initiating the waiver process, thus toll-

ing the 8-year limitation period in 5 U.S.C. § 5584, and waiver consideration may proceed under 4
C.F.R. §92.1 (1988).

68:86
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B Overpayments

H B Error detection

l B H Debt collection

N E B R Waiver

An employee was erroneously retained on the payroll by his agency for 2 days beyond his retire-
ment resulting in an overpayment for final pay and leave. Waiver of the overpayment is denied,
notwithstanding the employee’s lack of fault, since the agency promptly notified the employee of
the error and requested repayment. In these circumstances it is not against equity and good con-
science, as provided by the waiver statute, to require repayment.

68:326
H Overpayments
B B Error detection
B B H Debt collection
H BN W Waiver
An employee asserted that because of changes in tax laws, his tax liability was increased due to his
agency’s error in overpaying him in 1986 for which he made refund in 1987, and that should be a
basis for waiving the overpayment. The application of the tax laws to individual cases is a matter
for the revenue authorities and is not a basis for waiving an erroneous payment of pay pursuant to
5 U.S.C. § 5584.

68:326
B Overpayments
H B Error detection
H B B Debt collection
HEHEBE Waiver
Due to administrative error, an employee received a within-grade increase 1 year before it was ex-
pected. In the absence of any mitigating factors, we conclude that the employee knew or should
have known the correct waiting period, and we deny his request for waiver.

68:573
B Overpayments
H B Error detection
M H B Debt collection
H BB Waiver
Waiver of collection of salary overpayments resulting from premature within-grade increase is
granted in the case of a foreign national who had been hired overseas with no prior federal experi-
ence and had only 2 years of federal service at the time the erroneous action occurred. As a general
rule, federal employees are expected to know the appropriate waiting periods for within-grade in-
creases and to make inquiry about increases which do not conform to those waiting periods. Howev-

er, in the present case, the employee’s limited exposure to the federal personnel system warrants an
exception to this general rule.

68:629
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B Overpayments
H H Error detection
I B B Debt collection
BN EE Waiver
A reemployed annuitant’s request for waiver must be denied when he was aware that the amount of
the annuity was not being deducted from his salary and that he was being overpaid. Although the
employee immediately notified the agency, we have consistently held that when an employee is
aware of an error he cannot reasonably expect to retain the overpayment. Financial hardship
cannot form the basis for waiver.

70:699
B Overtime
H B Claims
I B B Statutes of limitation
Fair Labor Standards Act claims and overtime claims under 5 U.S.C. § 5542 which are filed with the
General Accounting Office (GAO) are both subject to the 6-year statute of limitations under 31
U.S.C. § 3702(bX1). Since claims were filed in GAO on December 7, 1981, March 11, 1982, and March
16, 1982, portions of claims arising before December 7, 1975, March 11, 1976, and March 16, 1976,
respectively, may not be considered for payment, as 31 U.S.C. § 3702(b)X1) bars claims presented to
GAO more than 6 years after date claims accrued.

67:248
H Overtime
M B Claims
Il B B Statutes of limitation
Federal firefighters’ request for additional retroactive FLSA compensation on the basis of a 1984
letter submitted to our Office is denied since the letter was not accompanied by a signed representa-
tion authorization or claim over the signature of the claimants so as to toll the 6-year Barring Act,
31 U.S.C. § 3702(b) (1982).

68:681
H Overtime
H H Claims
H B B Statutes of limitation
The fact that an employee’s grievance concerning overtime pay was untimely filed under the terms
of a collective bargaining agreement does not preclude consideration of his claim for such pay by
the General Accounting Office provided it is filed within the 6 years prescribed in 31 U.S.C. § 3702.

69:17

B Overtime
H B Claims
H B B Statutes of limitation

On reconsideration, our prior decision denying additional overtime compensation to individual mem-
bers of the International Association of Firefighters, Local ¥F-100, is affirmed. An initial request for
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a decision was not accompanied by a signed representation authorization or claim over the signa-

ture of the individual claimants so as to toll the 6-year Barring Act, 31 U.S.C. § 3702(b) (1982). The
6-year period of limitation in 31 U.S.C. § 3702(b) is a condition precedent to the right to have a

claim considered by our Office, and our Office has no authority to waive or modify its application.

68 Comp. Gen. 681 (1989), affirmed.

69:455
B Overtime
B Computation
H B B Conflicting statutes

Federal employees are covered by two statutes requiring compensation for overtime work, the Fair
Labor Standards Act, or FLSA, and the Federal Employees Pay Act, commonly called “title 5” over-
time. Under this dual coverage, where there is an inconsistency between the statutes, employees are
entitled to the greater benefit.

67:247
M Overtime
B B Eligibility
Il B B Advance approval
An employee who performed and was paid for overtime work during a 4-month period claims over-
time for another 4 months after his supervisor indicated he should no longer request payment for
overtime. The employee may not be paid overtime under 5 U.S.C. § 5542 (1982) during the second 4-

month period. Such overtime was not ordered or approved and there was no inducement on the part
of the supervisor for the employee to continue to perform overtime work.

68:385
M Overtime
B B Eligibility
H H B Court decisions

Employees sought retroactive overtime compensation under the Fair Labor Standards Act (FLSA).
By decision Civilian Aircraft Pilots, 61 Comp. Gen. 191 (1982), the General Accounting Office (GAO)
declined to consider the merits of these claims since the Office of Personnel Management (OPM)
found the employees exempt from FLSA coverage and GAO will not review OPM determinations of
exempt/nonexempt status under FLSA. The employees now seek reconsideration of that decision
because the United States Claims Court overturned the OPM finding and determined that they
were nonexempt under FLSA and entitled to overtime compensation under that statute. Walter D.
Sabey, et al, v. United States 6 Cl. Ct. 36 (1984). In view of that decision, the GAO will now consider
these claims on their merits. Qur decision in Civilian Aircraft Pilots, above, is modified only as to
these employees.

66:501
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B Overtime

B B Eligibility

I B B Court decisions

Our Office will follow the decision in Lanehart v. Horner, 818 F.2d 1574 (Fed. Cir. 1987), which held
that the leave with pay statutes prevent any reduction in firefighters’ regular and customary pay,
including overtime pay under the Fair Labor Standards Act, 29 U.S.C. §§ 201 et seq., when eligible
employees are on authorized leave. Therefore, we will allow claims for overtime compensation for
all periods of paid leave, subject to the 6-year limitation period in 31 U.S.C. § 3702(b). Our contrary
decisions (60 Comp. Gen. 493 (1981), 55 Comp. Gen. 1035 (1976), B-216640, Mar. 13, 1985, B-216640,
Sept. 18, 1985) are overruled.

68:681
B Overtime
H B Eligibility
B W Early reporting
Civilian police officers who were required to report 15 minutes early to perform preliminary duties
before beginning their regular shift each workday, and who had a 30-minute meal break during
each shift, are entitled to overtime credit for both the preshift work and the 30-minute meal break
under section 7(k) of the Fair Labor Standards Act (FLSA). Under this FLSA provision applicable to

law enforcement personnel, mealtimes, duty-free or otherwise, are counted in determining entitle-
ment to overtime compensation.

67:247
H Overtime
H B Eligibility
H B N Early reporting
Civilian police officers required to report for duty at least 15 minutes prior to the start of each shift
may be allowed overtime credit for their preshift services under the Federal Employees Pay Act,
title 5 of the United States Code, 5 U.S.C. § 5542. They may not be allowed credit for their meal
breaks under the standards prescribed for “title 5" overtime, however, where it appeared that they

were relieved from their posts during these breaktimes and were required only to remain in contact
by radio for recall on an occasional basis in emergency situations.

67:247
B Overtime
B B Eligibility
H H B Lunch breaks
Civilian police officers who were required to report 15 minutes early to perform preliminary duties
before beginning their regular shift each workday, and who had a 30-minute meal break during
each shift, are entitled to overtime credit for both the preshift work and the 30-minute meal break
under section 7(k) of the Fair Labor Standards Act (FLSA). Under this FLSA provision applicable to

law enforcement personnel, mealtimes, duty-free or otherwise, are counted in determining entitle-
ment to overtime compensation.

67:247
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B Overtime

B H Eligibility

BB B Lunch breaks

Civilian police officers required to report for duty at least 15 minutes prior to the start of each shift
may be allowed overtime credit for their preshift services under the Federal Employees Pay Act,
title 5 of the United States Code, 5 U.S.C. § 5542. They may not be allowed credit for their meal
breaks under the standards prescribed for “title 5 overtime, however, where it appeared that they
were relieved from their posts during these breaktimes and were required only to remain in contact
by radio for recall on an occasional basis in emergency situations.

67:247

H Overtime
H W Eligibility
H B HE Travel time
Supervisory employee of the Federal Aviation Administration is not entitled to overtime under 5
U.S.C. § 5542(b)2)B) (1982) for time spent traveling outside of his regularly scheduled administra-
tive workweek since (1) the travel was within the employee’s official duty station and (2) the travel
must be away from the official duty station to be compensable. Moreover, the employee’s tasks to
pick up and deliver mail and supplies while traveling to and from his duty site was not compensable
traveltime since, as a supervisor, it was not his primary function. The employee’s claim for reim-
bursement for mileage for local travel is also denied since payment is discretionary with the agency,
and the record indicates it was never authorized or approved.

' 66:658
# Overtime
B H Eligibility
B HE B Travel time

National Labor Relations Board (NLRB) employees are not entitled to overtime or compensatory
time for time spent in travel outside normal work hours to or from union representation elections
since the NLRB is given broad discretionary authority to hold and schedule such elections. It cannot
be said that such events are unscheduled and administratively uncontrollable so as to permit over-
time under the provisions of 5 U.S.C. § 5542(b)(2)(B)iv) (Supp. IV 1986).

68:29
H Overtime
W H Eligibility
H B HE Travel time
The National Labor Relations Board (NLRB) could make a determination as to immediate official
necessity and compensate employees for travel during nonduty hours when they must investigate
certain unfair labor practice cases. Where an NLRB employee performs return travel from an event
which could not be scheduled or controlled administratively, the employee would be entitled to over-

time compensation or compensatory time under 5 U.S.C. § 5542(bX2)(BXiv) (Supp. IV 1986) for travel
during nonduty hours.

68:30
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B Overtime

# B Eligibility

H B Travel time

When an employee of the National Park Service is released from temporary duty assignment to
return to his home park as soon as possible and be available for fire fighting duty or for backup
duty resulting from forest fire emergency, the condition of immediate official necessity occasioned
by an administratively uncontrollable event is properly met under 5 U.S.C. §5542(b)2)B)iv). His
claim for overtime pay for traveltime on an off-duty day is allowed.

68:229
M Overtime
H B Eligibility
H B E Travel time

A nonexempt employee under the Fair Labor Standards Act (FLSA), who drives a government vehi-
cle between a temporary duty site and lodgings during hours outside of the normal 40-hour work-
week, is not entitled to overtime pay under the FLSA, even though the driver transports another
employee, since use of the government vehicle cannot be considered a requirement of the employee’s
job.

68:535
B Overtime
B B Eligibility
H B B Travel time

Entitlement to overtime compensation by federal employees while in a travel status under 5 U.S.C.
§ 5542(b)(2)(B)iv) requires that travel result from an event which could not be scheduled or con-
trolled administratively. Travel performed by an employee to attend an event scheduled and con-
ducted by the employee’s agency clearly does not meet this requirement, and the employee may not
be paid overtime compensation for that travel.

69:17
B Overtime
M M Eligibility
H B H Travel time
Two Navy employees are not entitled to overtime or compensatory time for time spent in travel
outside normal work hours to ships in response to messages requesting technical assistance to cor-
rect equipment breakdowns. The employees have not presented sufficient evidence or documenta-
tion which would indicate that travel was of an immediate official necessity and to an event that
was unscheduled and administratively uncontrollable so as to permit payment under 5 U.S.C. § 5542

(1988). The burden of proof is upon the claimants to establish the liability of the United States and
the claimant’s right to payment.

69:385
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B Overtime

H B Eligibility

H B B Travel time

Employees who traveled away from their official duty stations on Sunday and returned on Friday
evening in order to take training courses at a private institution may be allowed overtime pay or
compensatory time for their travel. The government had no control over the content or scheduling
of the courses, and, thus, the travel resulted from an event which could not be scheduled or con-
trolled administratively. See 5 U.S.C. § 5542(b)2)(B)(iv) (1988) and Federal Personnel Manual Supple-
ment 990-2, Book 550, S1-3b. Gerald C. Holst, B-222700, Oct. 17, 1986, overruled.

69:545
8 Overtime
H N Eligibility
H H B Travel time
The claims of four employees for compensatory time for travel are allowed where the employees
traveled to or returned from meetings or hearings which could not be scheduled or controlled ad-
ministratively within the meaning of 5 U.S.C. § 5542(b)2)(B)(iv) (1988).

70:77

B Overtime
B B Eligibility
S EHE Travel time
Thirteen employees, nonexempt from the Fair Labor Standards Act (FLSA), were found by the
Office of Personnel Management (OPM) in its compliance order to be entitled to FLSA overtime for
time spent as hours of work outside their normal duty hours for travel as passengers from their
temporary lodgings to their temporary duty worksites outside established official duty stations. The
agency disagrees with such determination. The claims for FLSA overtime are allowed since we do
not find OPM’s determination to be clearly erroneous or contrary to law or regulation.

T70:380
H Overtime
W B Retroactive compensation
Il B B Amount determination
M B E Statutes of limitation
Fair Labor Standards Act (FLSA) claims which are filed with the General Accounting Office (GAO)
are subject to the 6-year statue of limitations under 31 U.S.C. § 3702(b)(1), in contrast to the 2-year
time limitation on ‘“actions at law” under the FLSA. Where by court action an employee has estab-
lished his right to retroactive overtime compensation under the FLSA for the 2-year period prior to
the date the complaint was filed and has previously filed a claim here, additional amounts found

due may be paid for an earlier period, but not before 6 years prior to the date such claim was filed
with the GAO.

66:502
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H Payroll deductions

B W Taxes

HEE Error detection

H B BB Statutes of limitation

An agency erroneously deducted FICA taxes instead of Civil Service Retirement from an employee’s
salary. In the prior Comptroller General decision regarding this matter it was held that the errone-
ous FICA deductions should be recovered and paid into the Civil Service Retirement Fund. The
agency never received the employee’s letter authorizing the refund of the FICA amount from the
Internal Revenue Service (IRS). Inasmuch as the IRS is bound by a 3-year statute of limitations
when acting on claims submitted by federal agencies for refunds of erroneously paid FICA taxes,
and more than 3 years have passed, the agency is now unable to recover the FICA taxes erroneously
deducted from the employee’s salary.

68:86
B Personnel death
Il B Balances
Bl N Payees

The claims by his mother and alleged son for unpaid compensation due a deceased civilian employee
are too doubtful to be allowed without resolution by a court of competent jurisdiction. The alleged
son’s claim is higher on the statutory list of distribution; however, his status as son is based on a
document executed by the deceased in El Salvador recognizing him as the deceased’s son, and other
information of record makes his status as biological son questionable.

68:284
B Propriety
H B Bonuses
M B B Compensation restrictions

In our opinion the Tennessee Valley Authority (TVA) may not circumvent the statutory ceiling on
the salaries of TVA employees through deferred compensation supplemental retirement plans or
lump-sum payments for relocation incentives. We disagree with TVA’s distinction between “salary”
and ‘“‘compensation” for the purposes of the statutory ceiling. See B-222334, June 2, 1986; B-205284,
Nov. 16, 1981. To the extent that TVA performance bonuses are modeled after the bonus program
for the federal Senior Executive Service, we would not view such payments as improperly circum-
venting the TVA salary limitation.

68:363
B Rates
H B Determination
H B B Highest previous rate rule
Employee accepted a grade GS-4, step 1, position with the Department of the Air Force having pre-
viously been employed by the Department of the Navy. She later resigned that position to accept a
grade GS-7, step 1, position at the same Air Force activity, without a break in service. She seeks a

retroactive salary adjustment and backpay for both positions based on her highest previous rate of
pay (grade GS-6, step 8). The Air Force activity has applied the highest previous rate rule to her
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grade GS-4 position and determined she was retroactively entitled to the pay of step 10 of that
grade. With regard to the use of the highest previous rate rule for the grade GS-7 position, we hold
that her claim must be denied. The Air Force regulations in effect at the time of the claim, as sup-
plemented by local activity regulations, provide that the rate of pay payable on a position change
during a period of continuous service will be at least equal to present rate of pay. Since the rate for
grade GS-7, step 1, exceeded the rate for grade GS-4, step 10, her rate of pay in the grade GS-7
position was properly set.

66:684
H Rates

3 B Determination
H B B Highest previous rate rule

An employee who previously held a position as an intermittent employee is not eligible for highest
previous rate consideration upon reemployment under 5 C.F.R. § 531.203(c) (1987), since the highest
previous rate rule is based upon a regularly scheduled tour of duty and intermittent employment by
definition does not involve a regularly scheduled tour of duty. Moreover, in this case the employee
was properly classified as an intermittent employee inasmuch as the employee independently sched-
uled her work and the days and hours worked fluctuated each pay period.

67:570
M Reduction-in-force
B B Compensation retention

Agency abolished employee’s position of Quality Assurance Specialist, GS-12, effective November
17, 1981, and offered employee a wage grade position in lieu of separation by reduction in force
(RIF). Employee was erroneously notified that acceptance of Laborer position would include indefi-
nite retention of GS-12 pay. Employee elected the lower grade position, rather than discontinued
service retirement pursuant to RIF. In January 1984, employee was notified that GS-12 pay was not
indefinite, but would be reduced retroactively to November 19, 1983. Employee is not entitled to pay
of GS-12 position beyond statutory period of 2 years. Notice by agency official to contrary does not
provide a basis to allow him additional compensation. Government cannot be bound beyond the
actual authority conferred upon its agents by statute or regulations.

68:97
H Reduction-in-force
B B Compensation retention

A grade GS-9 employee was given a specific reduction-in-force (RIF) notice providing for his separa-
tion effective September 18, 1981. On September 17, 1981, the agency offered him a grade GS-5 posi-
tion, which he accepted, but advised him that salary could not be set higher than grade GS-5, step-
10, because it was outside his competitive area set under RIF procedures. The agency committed an
unjustified and unwarranted personnel action when it erroneously denied him grade and pay reten-
tion on the basis that the employee did not receive a demotion pursuant to a RIF but was reas-
signed to a lower-graded position. The employee met the requirements for retained grade and pay
since the employee had received a specific RIF notice and the grade GS-5 position was offered at the
initiative of management.

69:733
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B Reduction-in-force
H B Grade retention

A grade GS-9 employee was given a specific reduction-in-force (RIF) notice providing for his separa-
tion effective September 18, 1981. On September 17, 1981, the agency offered him a grade GS-5 posi-
tion, which he accepted, but advised him that salary could not be set higher than grade GS-5, step-
10, because it was outside his competitive area set under RIF procedures. The agency committed an
unjustified and unwarranted personnel action when it erroneously denied him grade and pay reten-
tion on the basis that the employee did not receive a demotion pursuant to a RIF but was reas-
signed to a lower-graded position. The employee met the requirements for retained grade and pay
since the employee had received a specific RIF notice and the grade GS-5 position was offered at the
initiative of management.

69:733
M Reduction-in-force
B B Procedural defects

Two employees who resigned following a general announcement of a proposed reduction in force
(RIF) contend that the agency did not follow proper procedures in conducting the RIF. This Office
cannot consider the employees’ contention because challenges to agency RIF actions must either be
processed through a negotiated grievance procedure, if applicable, or presented to the Merit Systems
Protection Board.

66:609
W Reduction-in-force
B Procedural defects

Employee who accepted lower grade position after receiving a reduction-in-force (RIF) notice con-
tends that the agency did not follow the proper procedures in conducting the RIF. This Office
cannot consider the employee’s contention because challenges to agency RIF actions must either be
processed through a negotiated grievance procedure, if applicable, or presented to the Merit Systems
Protection Board.

68:97
M Reduction-in-force
Il B Procedural defects

A grade GS-T employee was given a general reduction-in-force (RIF) notice informing him that the
installation where he was then currently employed was targeted for closure. Subsequently he was
reassigned to a position at the same grade and step. Since this reassignment neither was pursuant
to a specific RIF notice nor resulted in a demotion, it does not appear to have resulted in any ad-
verse consequences which would be subject to remedial action. Further, employee was subsequently
laterally reassigned to a different position at the same grade and step. However, employee notes
that new position was reclassified from GS-9 to GS~7 concurrent with his reassignment to it and
questions this action. The Office of Personnel Management is required to review and correct agency
classification and its corrective action is binding. See 5 U.S.C. §§ 5110, 5112. Hence, we are without
jurisdiction to issue any ruling or decision concerning the classification of positions.

69:733
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B Retirement compensation

H B Separation dates

H H H Retroactive adjustments

A retired civil service employee requests that his separation date be changed retroactively so that
he may accept a discontinued service retirement pursuant to reduction-in-force notice. Employee al-
leges that his electing to forgo discontinued service retirement in November 1981 resulted from er-
roneous advice that saved pay would be indefinite. Agency may retroactively change employee’s
date of separation and submit request for retroactive discontinued service retirement to the Office
of Personnel Management where agency incorrectly advised employee whose position was abolished
that he would receive GS-12 pay indefinitely. The failure of agency to give employee correct infor-
mation as to consequences of refusing separation and discontinued service retirement constituted
administrative error which deprived him of right granted by statute and regulation to elect discon-
tinued service retirement.

63:98

H Retroactive compensation
l B Adverse personnel actions
Il B Attorney fees
I W B B Eligibility
Although there is no authority to pay attorney fees in connection with an administrative settlement
of a complaint of age discrimination, a federal agency may pay the full claim for attorney fees relat-
ed to settlement of an employee’s age and sex discrimination complaints where the agency concedes
that the employee would have prevailed in the same manner on just the sex discrimination com-
plaint.

69:469
H Retroactive compensation
Bl B Bonuses
H H B Interest
Federal agency and labor union have adopted provisions in collective bargaining agreement that
specify criteria for granting cash incentive awards, impose deadlines for the agency’s payment of
such incentive awards, and require the agency to pay interest on late payments of awards. Under
these circumstances incentive awards constitute “pay, allowances, or differentials” for purposes of
the Back Pay Act, 5 U.S.C. § 5596, and the Act (including its interest provision) applies in the case
of failure of an agency to comply with award payment deadlines it has agreed to in collective bar-
gaining.

70:711
H Retroactive compensation
M B Compensatory time
M W B Adverse personnel actions
W B Retired personnel

Employee who was denied a promotion because of age discrimination is entitled to be credited with
the amount of compensatory time earned by the incumbent of the position she was denied for all
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periods during which she would have been ready, willing, and able to perform the duties of the posi-
tion. Since the employee now is retired, she may receive overtime pay for these compensatory hours
as part of her backpay award.

68:657
B Retroactive compensation
H B Deductions
H B B Outside employment

The employee worked on his mother’s farm during the period of an unjustified or unwarranted per-
sonnel action and received no wages, salary, or monetary payments for his services. The agency may
not deduct from the backpay award the monetary value of the food and lodging he received in kind
since the food and lodging were furnished for the convenience of the employer and are excludable
from gross income for federal income tax purposes. 26 U.S.C. § 119 (1988). Therefore, the meals and
lodging do not constitute “amounts earned . . . through other employment” within the meaning of 5

U.S.C. § 5596(b)X1)A)Xi) (1988).

69:541
B Retroactive compensation
B B Deductions
H B B Outside employment

An employee who was retroactively restored to duty and awarded backpay disputes the employing
agency’s determination to deduct the full amount the employee earned through outside employment
during the period of the corrected action from the gross amount of the backpay award. In accord-
ance with 5 U.S.C. § 5596(b)(1)(A)G) (1988) and implementing regulations, the full amount earned by
the employee through other employment during the period of improper separation must be deducted
from the gross amount of the backpay award. The repayment obligation for lump-sum leave pay-
ment is subject to waiver consideration under 5 U.S.C. § 5584. Refunded retirement contributions
may be considered for waiver by the Office of Personnel Management under 5 U.S.C. § 8346(b).

70:124
B Retroactive compensation
B B Eligibility
H B B Adverse personnel actions
B B B B Classification
Where employees performed duties of a position classified at a higher grade than the position they
occupied, no right to increased pay exists. A federal employee is entitled only to the salary of his/
her appointed position even though higher level duties were performed. Moreover, collective bar-
gaining agreement provision that provided higher pay where an employee is detailed to a higher-
graded position for more than 30 days is not applicable, since there was no detail but merely an

accretion or misassignment of some higher-graded duties. Therefore, the employees are not entitled
to backpay for performing the higher-graded duties.

69:140
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H Retroactive compensation

H B Eligibility

I B W Arbitration decisions

BN NN GAO review

GAO will not assert jurisdiction of a request filed by an authorized certifying officer pursuant to 4
C.F.R. Part 22 which questions the legality of a payment ordered by a step III negotiated grievance
decision where the union has objected to submission of the matter to GAO and has already initiated
procedures under 5 U.S.C. Chapter 71 to resolve the issue.

66:346
B Retroactive compensation
H Bl Interest

The Department of the Interior is without authority to make payments to employee Thrift Savings
Plan accounts for lost earnings on insufficient agency contributions resulting from administrative
error because earnings on contributions are a form of interest not expressly provided for by Interior
appx;)%priations and such payments are not otherwise authorized under the Back Pay Act, 5 US.C.
§ 5596.

68:220
B Retroactive compensation
H B Interest
Effective December 22, 1987, interest on back pay claims applies to periods before and after that
date and is chargeable to the same appropriations and in the same manner as is the back pay upon
which the interest is paid.

69:41

M Retroactive compensation
H W Interest
No interest is due on an arbitrator’s award of backpay which became final before December 22,
1987, the effective date of the amendment to the Back Pay Act which provided for interest on final
decisions granting backpay, even though the award was clarified after that date. Although several
compliance issues were not resolved until later, such issues which arise during the implementation
phase of an award do not affect the finality of an award in which liability and remedy had been
decided.

70:560
M Retroactive compensation
B H Promotion
H H B Discretionary authority
BN EBE Violation
A headquarters memorandum directing the promotion of all employees occupying Air Reserve Tech-
nician foreman positions constituted a nondiscretionary agency policy. Although the agency failed

to include the employee’s instrument mechanic foreman position on a list of positions to which the
policy applied, the employee is entitled to a promotion with backpay retroactive to the date when
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other foremen were promoted. Omission of the existing and occupied foreman position from the list
was an administrative error which resulted in the failure to carry out a nondiscretionary agency
policy requiring the promotion.

66:114
M Retroactive compensation
B B Retired personnel
H B B Reinstatement

Employee whose retirement application was disallowed by Office of Personnel Management after
separation from General Services Administration claims backpay, alleging that disallowance and
separation were due to agency error. In view of the responsibility of an agency to maintain retire-
ment records and to counsel employees with regard to their retirement rights, where an employee’s
retirement was induced by administrative error and the employee is subsequently restored to the
rolls of the agency, the employee is' entitled to backpay for the period he was off the employment
rolls.

66:185
B Retroactive compensation
H B Settlement terms
B H Overseas allowances

An Army employee who had filed a religious discrimination complaint returned from Europe to the
United States and resigned. To resolve the complaint, the Army negotiated a settlement agreement
providing for reinstatement to an overseas position without a break in service, and backpay retroac-
tive from the date of resignation to the date of reinstatement. The backpay award may include an
overseas living quarters allowance between the date the employee left Europe and the date of his
reinstatement.

66:422
H Retroactive compensation
M I Statutes of limitation
An employee’s claim for backpay, which accrued more than 6 years from the date the claim was
filed in GAO, is barred by the 6-year limitation set forth in 31 U.S.C. § 3702(b) (1982). Although the
employee argues that the delay in filing the claim with GAO was due to the agency’s failure to

advise him of his right to appeal its decision to GAO, we have consistently held that we are without
authority to waive or modify the application of 31 U.S.C. § 3702(b).

67:467
H Severance pay
H B Amount determination
B R B Computation
Upon voluntary separation from a permanent GS-13, step 4, position, employee was appointed with-
out break in service to a GM-14 full-time temporary position with another agency. Record shows his
separation after temporary appointment was involuntary, and he is therefore entitled to severance

pay. Once eligibility to receive severance pay has been found, the amount due must be computed in
accordance with the formula prescribed at 5 U.S.C. § 5595(c) and 5 C.F.R. § 550.704. This formula
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provides that while the employee’s entitlement is determined upon the termination of the tempo-
rary position, the amount of the severance pay fund is computed based on employee’s basic rate at
the time of the separation from the permanent position, in the case GS-13, step 4.

66:164
H Severance pay
B B Amount determination
B B Computation

Upon voluntary separation from a permanent GS-13 position, employee was appointed without a
break in service to a temporary GS-14 position with another agency. We affirm our prior decision
holding that severance pay must be computed based upon the pay rate in effect at the time of em-
ployee’s separation from last permanent appointment as required by 5 C.F.R. § 550.704(b)(4)ii). This
unambiguous regulatory provision is a valid exercise of administrative discretion by the Office of
Personnel Management, the agency designated to issue regulations governing severance pay.

67:344
B Severance pay
H H Eligibility
Upon voluntary separation from a permanent GS-13, step 4, position, employee was appointed with-
out break in service to a GM-14 full-time temporary position with another agency. Record shows his
separation after temporary appointment was involuntary, and he is therefore entitled to severance
pay. Once eligibility to receive severance pay has been found, the amount due must be computed in
accordance with the formula prescribed at 5 U.S.C. § 5595(c) and 5 C.F.R. § 550.704. This formula
provides that while the employee’s entitlement is determined upon the termination of the tempo-
rary position, the amount of the severance pay fund is computed based on employee’s basic rate at
the time of the separation from the permanent position, in the case GS-13, step 4.

66:164
H Severance pay
B H Eligibility
H B N Involuntary separation
H B N 8 Determination
Employee was directed by his agency head to resign as soon as possible because the employing
agency no longer wanted him in excepted position. He submitted his “pro forma” resignation the
next day. We find he was actually involuntarily dismissed, his separation being a resignation in
form only. Since he was involuntarily separated, not by removal for cause on charges of misconduct,
delinquency, or inefficiency, he is entitled to severance pay.

66:600
B Severance pay
I B Eligibility
Hl H N Involuntary separation
H BB EE Determination

An employee sought and received a transfer from a permanent career service position in ACTION
to a time-limited appointment for 5 years in the Peace Corps, which could not be extended except
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for extraordinary reasons. For purposes of the severance pay statute, 5 U.S.C. § 5595 (1982), we find
that she was an “employee” and that she was involuntarily separated, i.e,, her separation from her
position in the Peace Corps was against her will and without her consent. Therefore, the employee
is entitled to severance pay.

67:300
H Severance pay
H B Eligibility
B A W Reduction-in-force
& W B B Notification

Two employees resigned following a general announcement of a proposed reduction in force (RIF)
but before the agency issued specific notice of personnel actions to be effected pursuant to the RIF.
The employees are not eligible for severance pay under 5 U.S.C. § 5595, because implementing regu-
lations allow severance pay only if an employee resigns subsequent to specific notice of a RIF action
(5 C.F.R. § 550.706(a)(1)) or general notice that all positions within the employee’s competitive area
will be abolished (5 C.F.R. § 550.706(a)2)). The RIF notice that the employees received before resign-
ing did not qualify as a general notice under 5 C.F.R. § 550.706(a)2) because it did not announce the
abolishment of all positions within the employees’ competitive area.

66:609
B Weekends/holidays
M W Leave-without-pay
H B H Effects

An employee was in an administratively approved leave without pay status (LWOP) on December
24. Due to delay in arriving at her duty station on December 26, she was charged an additional 1
hour as LWOP, but she worked the remainder of her scheduled tour of duty that day. We conclude
that she is entitled to pay for the December 25 holiday. So long as an employee is in a pay status on
the workday either before or following a holiday, the presumption is that the employee would have
worked on the holiday and straight-time pay for the holiday may be paid. While the LWOP status
on the workday before the holiday was planned, the employee’s delay on the day following the holi-
day which caused the 1 hour LWOP charge was not anticipated. Under these circumstances, we pre-
sume that she would have worked on the day designated as the holiday.

66:331

Leaves Of Absence

B Administrative leave

H B Eligibility

H N B Reduction-in-force

The Assistant Secretary of the Navy (Financial Management) proposes to provide by regulation that

employees subject to reduction-in-force (RIF) procedures be placed on administrative leave during
the 30-day RIF notice period. The Secretary is advised that there is no authority to grant adminis-
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trative leave under these circamstances. Further, the Office of Personnel Management regulations
state that an employees should remain in a duty status during the advance notice period.

66:639
B Administrative leave
W H Use
H B8 Administrative discretion

This Office would not object to Department of Housing and Urban Development exercising adminis-
trative discretion in authorizing short periods of administrative leave for employee to participate in
research project at Public Health Service, National Institutes of Health (NIH). Although it is gener-
ally not within the discretion of an agency to grant administrative leave for a lengthy period of
time, each agency has the responsibility for determining situations in which administrative leave
will be granted for brief absences.

67:126
B Annual leave
B B Charging

A transferred employee who was offered government housing for 1 year as an accommodation in a
high-cost resort area may not be paid the expenses incurred in later moving his household goods
locally to a private residence. Such moving expenses may be paid by the agency only where the
employee is required to occupy government quarters. Furthermore, the employee may not have re-
stored the 16 hours of annual leave used during the move.

68:324
B Annual leave
H W Charging

Firearms Instructor may not be reimbursed for costs of trying out for Olympic Shooting Team, since
the tryouts did not constitute a training program or meeting for which reimbursements are allowed,
nor did it constitute official business. The period of absence while at tryouts must be charged
against annual leave.

68:721
H Annual leave
H H Charging
H B B Amount determination

Following a late evening return from a temporary duty assignment in Virginia, several employees
of the Portsmouth, New Hampshire, Naval Shipyard took annual leave the next day. While these
employees were on annual leave, most employees were dismissed at noon because of a hurricane
and given 4 hours administrative leave. The employees on annual leave were charged annual leave
for the entire day, but claim entitlement to 4 hours administrative leave on the basis that they had
intended to schedule only 4 hours of annual leave and would have reported for duty but for the
early dismissal. Since none of the employees on leave informed the agency that they would be re-
porting for duty at any time that day, the agency reasonably applied the leave regulations by plac-
ing the employees in an annual leave status for the entire shift.

66:607
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H Annual leave
H B Charging
B B Procedures
B B B Occupational illness/injuries
U.S. Park Policeman injured in the performance of duty and assigned to light duty for 4 hours a
day continues in a pay status for the accrues leave based on a full 8-hour workday under 5 U.S.C.
§ 6324. When that officer requests a week of annual leave, he should be charged 40 hours rather
than 20 hours of annual leave. Section 6324 does not preclude the charging of annual or sick leave
for absences unrelated to the injury which occurred in the performance of duty.
66:353
H Annual leave
H B Charging
B B N Retroactive adjustments
H B B N Leave-without-pay
An employee who received advance credit of annual leave as a temporary employee used all that
leave and was placed in a leave-without-pay (LWOP) status to cover the remainder of his absence.
When he was later appointed to a permanent position during the same leave year and received ad-
vance crediting of additional annual leave, he requested it be retroactively substituted for part of
the LWOP period previously charged. The request is denied. The prior period of LWOP was properly
charged because the employee did not have sufficient leave to cover his absence. Since the entitle-
ment to additional advance annual leave arose only because of his new employment status, it may
not be retroactively substituted for any period prior to the first date it became available for his use.
67:594
H Annual leave
H B Eligibility
BB Temporary quarters
B H Actual subsistence expenses
A transferred employee, who occupied temporary quarters at his new duty station, took 6 days per-
sonal leave to return to his old duty station for the closing on the sale of his old residence. His
claim for the cost of the 6 days as part of his temporary quarters lodging expense is allowed since
his taking of leave did not cause an unwarranted extension of the temporary quarters period.
68:268
H Annual leave
W B Forfeiture
B B B Restoration
Some employees of the Norfolk Naval Shipyard, on approved leave for the remainder of the 1987
leave year ending January 2, 1988, forfeited up to 4 hours of annual leave as a result of the Presi-

dent declaring the last half (4 hours) of the scheduled workday on December 24, 1987, as a half-day
closing. As a result, the employees’ annual leave accounts exceeded the maximum carryover of 240
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hours. There is no authority to restore the forfeited annual leave in excess of statutory limit of 240
hours for carryover into the next leave year.

68:630
H Annual leave
B B Lump-sum payments
I B B Computation

State Department Foreign Service officers who are receiving a special differential at the time of
their separation may have such amount included in their lump-sum leave payment. The officers are
receiving the pay under statutory authority, and the lump-sum leave payment is computed on the
basis of the employee’s rights at the time of separation. Furthermore, since the employee’s rights
vest at the time of separation, there is no authority to place a limitation occurring between the time
of separation and the expiration of the period to be considered in determining the amount of the
lump-sum leave payment.

67:351
H Annual leave
B B Lump-sum payments
H B B Computation

In August 1987, immediately before beginning a 90-day temporary appointment with the Army, the
claimant was notified that she had prevailed in an equal employment opportunity complaint against
the Veterans Administration (VA). As a result, she was reinstated as a VA employee with backpay
and restoration of leave from February 1984 until she started working for the Army. In view of her
reinstatement by VA, she is treated as an employee who is transferred from one agency to another.
Consequently, she first became entitled to a lump-sum leave payment at the end of her 90-day tem-
porary appointment, and the Army must pay her for her full annual leave balance, including re-
stored leave.

- 68:548

H Benefit election
H N Senior executive service
An agency failed to advise a career Senior Executive Service (SES) member prior to receiving a
presidential appointment to an Executive Level IV position that he could elect to continue receiving
annual and sick leave or other SES benefits during his presidential appointment, as provided in 5
U.S.C. §3392(c) (1982). As a result of the agency’s failure to properly counsel the employee, the em-
ployee placed his annual and sick leave balance in abeyance and did not elect to retain leave bene-
fits for a period of 4 years. We conclude that the agency’s failure to properly advise the employee
constituted an unwarranted personnel action and that the annual and sick leave the employee
would have earned during this period may be retroactively restored.

_ 66:674
H Court leave
H B Eligibility

Court leave authorized by 5 U.S.C. § 6322 to employees serving as witnesses is limited to the time
required by an employee to appear personally as a witness or a juror. Consequently, this statutory
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provision does not permit court leave to an employee required to accompany her 10-year-old son
who was a witness at a federal grand jury proceeding.

66:355
H Leave substitution
H N Eligibility
After separation from his employment with the government, a former employee seeks to have a
portion of his period of leave without pay (LWOP) converted to sick leave because he was not previ-
ously informed that sick leave might be available to him while he held outside employment. We
hold that sick leave may not be substituted retroactively after separation in the absence of a bona
fide error or violation of a regulation governing the employee’s separation.

67:565
H Leave transfer
H W Leave substitution
B B B Propriety
B B H H Personnel death
Under the Temporary Leave Transfer Program for fiscal year 1988, the retroactive substitution of
donated annual leave for leave without pay after the death of a leave recipient was improper. Any
unused donated leave remaining to the credit of a leave recipient after his death should have been
restored to the leave donors. In addition, the payment of compensation resulting from the retroac-
tive substitution was erroneous but may be subject to waiver.

68:694
M Leave transfer
B B Leave substitution
H Bl Propriety
H B B E Personnel death
Under the Voluntary Leave Transfer Program, donated leave may not be transferred to the recipi-
ent or used after the medical emergency terminates and any unused transferred leave must be re-
stored to the leave donors. Therefore, the retroactive substitution of a recipient’s unused donated
leave for the recipient’s leave without pay after the death of the recipient was improper, and the
payment of compensation resulting from the retroactive substitution was erroneous. The erroneous
payment, however, may be subject to waiver.

70:432
H Lump-sum payments
H Bl Reinstatement
B B Retroactive compensation
B B H N Set-off
Employee received lump-sum leave payment upon separation because of reduction in force (RIF),
which was later found to be improper by court. When employee was reinstated gross amount of

backpay was set off against gross amount of lump-sum leave payment, and additional amounts were
deducted from employee’s salary up to total of original lump-sum leave payment. Employee sought
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waiver of repayment of entire lump-sum leave payment. Waiver under 5 U.S.C. § 5584 is granted
only to the extent of the net indebtedness; therefore, our Claims Group’s partial waiver applied the
proper legal standard. The waiver is, however, modified in amount to reflect corrected computation
of backpay.

66:570
B Lump-sum payments
l B Reinstatement
H B B Retroactive compensation
H B BB Set-off

Following grant of waiver, agency deducted income taxes and medicare when refunding repayments
to employee. Record showed that amounts refunded originally had been collected from employee’s
after-tax salary. While this Office does not rule on tax questions, which should be resolved between
the individual and the Internal Revenue Service, this issue also involves the administration of the
Comptroller General’s waiver authority. Where, as it was here, amount being refunded had been
collected from employee’s after-tax salary, it was improper to deduct taxes when the moneys were
refunded following waiver. Agency should furnish revised W-2 form and any other necessary docu-
mentation so that employee can file amended tax returns or claims for refund of taxes that were
improperly collected from waiver refund.

66:570
B Military leave
Bl Accrual
H B B Eligibility

In light of the 1980 amendment to the military leave statute, 5 U.S.C. § 6323(a), federal employees
who are members of the Reserve or National Guard are now entitled to carry over up to 15 days of
unused military leave into the next fiscal year. When the carried over leave is combined with the 15
days accrued in the new fiscal year, it produces a maximum military leave benefit of 30 days which
may be used in one fiscal year. Employees may be continued in military leave status on leave they
had to their credit in the fiscal year they entered active duty although the military duty to which
the leave is applied extends into the next fiscal year. Decisions to the contrary [10 Comp. Gen. 102
(1930), 10 Comp. Gen. 116 (1930), 11 Comp. Gen. 469 (1932), 12 Comp. Gen. 241 (1932), 17 Comp. Gen.
174 (1937), 29 Comp. Gen. 269 (1949), 35 Comp. Gen. 708 (1956), 40 Comp. Gen. 186 (1960), 41 Comp.
Gen. 320 (1961), 51 Comp. Gen. 23 (1971)] are no longer applicable.

70:263
H Military leave
H B Accrual
B B M Eligibility
Federal employees who are members of the Reserve or National Guard serving on active military
duty which extends into a second fiscal year now may accrue and use the 15 days of military leave
which accrues at the beginning of the second year without return to civilian status. This is author-
ized under the 1980 amendment to section 6323(a), which provides additional flexibility in accrual

and use of military leave. Comptroller General decisions to the contrary (10 Comp. Gen. 102 (1930),
10 Comp. Gen. 116 (1930), 11 Comp. Gen. 469 (1932), 12 Comp. Gen. 241 (1932), 17 Comp. Gen. 174
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(1937), 29 Comp. Gen. 269 (1949), 35 Comp. Gen. 708 (1956), 40 Comp. Gen. 186 (1960), 41 Comp. Gen.
320 (1961), 51 Comp. Gen. 23 (1971)] are superseded.

70:264
B Military leave
H H Overpayments
H E B Error detection
B B B Debt waiver

An employee who had accumulated 16 days of military leave was erroneously granted 28 days of
military leave over a 2-month period. His indebtedness for use of 12 days of excess military leave is
subject to waiver under 5 U.S.C. § 5584 (1982), but we conclude that waiver is not appropriate under
the circumstances.

68:104
M Overtime
H B Eligibility
Our Office will follow the decision in Lanehart v. Horner, 818 F.2d 1574 (Fed. Cir. 1987), which held
that the leave with pay statutes prevent any reduction in firefighters’ regular and customary pay,
including overtime pay under the Fair Labor Standards Act, 29 U.S.C. §§ 201 et seq., when eligible
employees are on authorized leave. Therefore, we will allow claims for overtime compensation for
all periods of paid leave, subject to the 6-year limitation period in 31 U.S.C. § 3702(b). Our contrary
decisions (60 Comp. Gen. 493 (1981), 55 Comp. Gen. 1035 (1976), B-216640, Mar. 13, 1985, B-216640,
Sept. 18, 1985) are overruled.

68:681
B Suspension
B B Disciplinary actions
H BB Propriety
Il B B B Senior executive service
Agency questions whether career Senior Executive Service (SES) employees may be suspended for
periods of 14 days or less for disciplinary reasons. We agree with the position of the Office of Per-
sonnel Management, the agency vested with the authority to issue regulations implementing the
statutes governing SES employees, that there is no authority to suspend career SES employees for

periods of 14 days or less. Any prior suspensions must be regarded as unwarranted personnel ac-
tions which require the payment of backpay.

66:338
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Relocation

B Actual expenses

B E Eligibility

B B B Administrative determination
HEEEErrors

Agency erroneously authorized certain relocation expenses and the error was discovered after the
employee had incurred the expenses but before the voucher was paid. The newly amended waiver
statutes do not authorize waiver in cases where no payment has been made. Nothing in the statute,
either before or after its amendment, modifies or abrogates the rule that the government is not
liable for the erroneous advice of its agents. The statute and its legislative history demonstrate that
Congress intended waiver authority to apply only to cases in which an erroneous payment has al-
ready been made.

66:642
B Actual expenses
B M Eligibility
I B B Distance determination

An employee claims entitlement to relocation expenses in connection with a short-distance transfer
and argues that the preferred commuting route increases the commuting distance by 15 miles.
Under the Federal Travel Regulations, para. 2-1.5b(1), the agency must determine whether reloca-
tion of an employee’s residence is incident to a short-distance transfer before reimbursement is al-
lowed. Ordinarily, the commuting distance must increase by at least 10 miles. The 10-mile criterion
is not an inflexible benchmark which, when exceeded, entitles the employee to a determination that
the move was made incident to a transfer. Since the agency involved considered various factors,
including the distances of the commutes and the various routings used in determining that a change
of residence would not be incident to the transfer, we cannot find that that determination was clear-
ly erroneous, arbitrary, or an abuse of discretion.

67:336
M Actual expenses
H B Eligibility
H B B Retired personnel
H B E B Reinstatement
Neither the Back Pay Act, 5 U.S.C. 5596, nor implementing regulations which prescribe allowable
payments when an employee undergoes an unwarranted personnel action authorize consequential
relocation and moving expenses when an employee is erroneously separated. Although such ex-
penses may result from an improper personnel action, they do not represent benefits an employee
would have received had the personnel action not occurred. However, relocation and moving ex-

penses in connection with a restored employee’s transfer may be allowed where the employee would
have received such benefits but for the personnel action.

66:185
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B Executive exchange programs

A federal employee who participates in the Executive Exchange Program is entitled either to reloca-
tion expenses or to travel expenses since the program is in the interest of the government and the
participant remains an employee of his agency during the exchange period. However, the agency
retains the discretionary authority to determine whether the employee’s placement at the private
sector location shall be as a permanent change of station or as a temporary duty assignment. 54
Comp. Gen. 87 (1974), modified.

70:378
H Expenses
I B Reimbursement
I B B Eligibility
B BN Manpower shortages

An appointee to a manpower shortage category position was issued orders erroneously authorizing
reimbursement of relocation expenses as though he were a transferred employee, and he was given
an advance of funds to cover some of those expenses. After he completed travel to his duty station
the error was discovered. The employee has no legal right to reimbursement of the expenses of the
house-hunting trip and temporary quarters subsistence expenses he incurred, even though the
orders purportedly authorized reimbursement of these expenses, since the expenses were in excess
of those prescribed by statute and the government is not bound by orders or advice contrary to the
applicable statutes. The government’s resulting claim against the employee for repayment of the
travel advance can be considered for waiver under 5 U.S.C. § 5584 to the extent that (1) the advance
was used for the erroneously authorized temporary quarters subsistence expenses and (2) the em-
ployee remains indebted to the government for repayment of the amounts advanced after the ad-
vance has been applied against the legitimate expenses. Since in this case the employee’s legitimate
expenses exceed the amount of the travel advance, however, there is no net indebtedness which
would be appropriate for waiver consideration.

67:493
M Expenses
# B Reimbursement
N H B Eligibility
H B B B Manpower shortages

A new manpower shortage category appointee, while on temporary duty in Washington, D.C., for
orientation/training en route to his undetermined first permanent duty station, was requested
during that training to execute a l-year service agreement designating Washington, D.C, as his
permanent duty station, but the agency states no decision on his duty station had in fact been
made. One week later he was issued a permanent change-of-station authorization and his wife
shipped their household goods and travelled at government expense to Washington, D.C. Therefore,
since the record does not establish notice to the employee of his duty station assignment until he
received his permanent change-of-station authorization, his temporary duty allowances continued
until that latter date.

70:717
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@ Expenses

B B Reimbursement
H B B Eligibility
H B B W Personal convenience

Defense Logistics Agency’s refusal to grant a transferred employee relocation expenses was not
clearly erroneous, arbitrary, or capricious where the employee initiated the transfer to a lateral po-
sition with no greater promotion potential. Under these circumstances, the agency properly deter-
mined that the transfer was primarily for the convenience of the employee, thereby precluding enti-
tlement to relocation expenses.

67:392
B Expenses
M B Reimbursement
H E A Eligibility
H H B W Service breaks

An employee, as the consequence of an on-the-job injury, was separated from federal employment
and carried on the rolls of the Office of Workers' Compensation Programs. Upon reemployment 5
U.S.C. § 8151 mandates that he be treated as though he had never left federal employment for the
purpose of benefits based on length of service. Where he is reemployed at a different geographical
location from his duty station at the date of separation he, therefore, is entitled to relocation ex-
penses under 5 U.S.C. §§ 5724 and 5724a to the same extent as if he had been transferred to the new
duty station without a break in service.

67:295
H Expenses
H B Reimbursement
W B B Eligibility
B E B Service breaks

Where an individual is reemployed at his former duty station following a period of separation
during which he was carried on the rolls of the Office of Workers’ Compensation Programs, he is
not entitled to reimbursement for expenses he incurs in relocating his residence back to that same
duty station incident to the reemployment action. The individual’s handicap resulting from an on-
the-job injury does not justify an exception to the rule that one reappointed to federal employment
following a break in service must bear the costs of traveling to his first duty station. These costs are
common to all individuals appointed or reappointed to positions at locations distant from their
places of residence; therefore, reimbursement for such costs cannot be viewed as ameliorating
access-to-work impediments that arise as the result of a handicapping condition. However, because
of equitable considerations, a report is being submitted to the Congress recommending that it au-
thorize relocation expenses as a meritorious claim under 31 U.S.C. § 3702(d).

67:295
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@ House-hunting travel '

H H Travel expenses

H B B Reimbursement

B BB B Amount determination

A transferred employee, who occupied temporary quarters, was joined by his wife for 8 days of hou-
sehunting during the temporary quarters occupancy period. The employee is entitled to continue
receiving temporary quarters subsistence expense for himself during that period, and, under FTR,
para. 2-4.1a, to receive reimbursement for his wife’s travel expenses and per diem, limited to the
meals and incidental expense rate, during the 8 days of househunting. George L. Daves, 65 Comp.
Gen. 342 (1986).

68:459
W Household goods
H B Advance payments
1B B B Liability
H B8N Waiver

Based on erroneous agency information an employee, expecting to pay $150, placed insurance on his
household effects being transported at government expense from Puerto Rico to New York. The in-
surance actually cost $900, and the employee requests waiver of the $750 the agency paid the carri-
er for the employee’s insurance in excess of the $150. Since the employee’s debt resulted from the
erroneous advice of his agency, it is considered to have arisen out of an erroneous payment and is
subject to consideration under the waiver statute. We concur with the agency’s recommendation to
waive the $750.

67:589
# Household goods
8 B Commuted rates
I B B Weight certification
B B M E Evidence sufficiency
An employee’s claim for reimbursement on the commuted rate basis for the transportation of house-
hold goods in his pickup truck, which he used to travel to his new official duty station, was disal-
lowed because it was supported only by an estimate of weight rather than actual scale weight. On
appeal from the disallowance, the claimant submitted copies of weight certificates obtained more
than 4 years after the transportation occurred by reloading and weighing the truck. The claim may

not be allowed since scales were available during transportation and the weight certificates ob-
tained years after the transportation occurred are not sufficient evidence.

68:497
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B Household goods
M B Shipment
BN Advances
The Panama Canal Commission may fund advance shipments of household goods for its eligible em-
ployees, who have completed their service agreements, under authority of 5 U.S.C. §5729%(a)1)
(1988).

69:560
B Household goods
B B Shipment
I B B Reimbursement
N B B N Eligibility
Reimbursement may be allowed for the expenses of a household goods shipment initiated by the
widow of the deceased employee pursuant to the authorized sale of their house at the old duty sta-
tion in furtherance of an authorized transfer, notwithstanding that the employee died before the
shipment was initiated.

68:44

B Household goods
I B Shipment
I B B Reimbursement
B B B N Eligibility
A transferred employee who was offered government housing for 1 year as an accommodation in a
high-cost resort area may not be paid the expenses incurred in later moving his household goods
locally to a private residence. Such moving expenses may be paid by the agency only where the
employee is required to occupy government quarters. Furthermore, the employee may not have re-
stored the 16 hours of annual leave used during the move.

68:324
H Household goods
# B Shipment
Il B N Reimbursement
Bl B Senior executive service
An individual, who was appointed to a Senior Executive Service position from the private sector,
seeks reimbursement for the cost of shipping household goods to his residence near his new duty
station prior to and in contemplation of his appointment. Reimbursement of such costs is authorized
under 5 U.S.C. § 5723 (1988), but is limited to transportation costs from the appointee’s residence at
selection to his first duty station. Since the appointee’s residence at selection was in the same locali-
ty as his first duty station, and the one from which he regularly commuted to that duty station, the

cost of transporting household goods from elsewhere to that residence is an excess cost to be borne
by the appointee. Paragraph 2-1.5{(5) of the Federal Travel Regulations.

70:252
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B Household goods

M W Shipment

H B B Reimbursement

H B B B Senior executive service

An individual, who was appointed to a Senior Executive Service position (SES) from the private
sector, made a short-distance change of residence 8 months after his appointment and seeks reim-
bursement for the cost of moving his household goods to his new residence. Because his commuting
distance and time to his duty station were only reduced by 4 miles and 5 minutes, the agency doubts
that the move qualified as being incident to his appointment. Agencies have broad discretion under
paragraph 2-1.5b(2) of the Federal Travel Regulations to determine whether short-distance reloca-
tions of new SES appointees are incident to their appointment. Since the agency did not make the

required determination that the appointee’s short-distance move was incident to his appointment,
we conclude that he may not be reimbursed those transportation costs.

70:252
H Household goods
BB Shipment
H B Bl Restrictions
B BN Privately-owned vehicles
Since no prohibition is found in the authorizing statute or its legislative history, the Federal Travel
Regulations may be revised to authorize the transportation of an employee’s privately owned vehi-
cle (POV) from overseas at government expense, even though no POV was transported overseas ini-
tially, provided the employee was assigned or transferred to a post of duty overseas for other than

temporary duty, a determination was made that use of a POV at the overseas station was in the
government’s interest, and the employee actually used the POV at the overseas station.

68:258
H Household goods
W B Shipment
H B W Restrictions
B 8 B Privately-owned vehicles
The Federal Travel Regulations may not be revised to authorize transportation of POVs of employ-
ees recruited in Hawaii and Puerto Rico to their first permanent duty station in the continental
United States. The statute authorizing transportation of POVs to, from, and between posts of duty
outside the continental United States provides such authority only where the POV is to be used at a
duty station outside the continental United States.

68:258
M Household goods
B 8 Shipment
Hl B B Restrictions
Il B B W Privately-owned vehicles

An employee is not entitled to reimbursement for shipment of his automobile to his new duty sta-
tion in Hawaii where shipment at government expense was not authorized at time of transfer and
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the employee shipped his automobile at personal expense. The employee has not shown that the
agency abused its discretion in determining that it would not authorize overseas transportation of
employees’ automobiles to their duty station as being “in the best interest of the government,” pur-
suant to 5 U.S.C. § 5727(b)2) and the implementing provisions of the Federal Travel Regulations
and Joint Travel Regulations. Frayne W. Lehmann, B-227534.4, Nov. 5, 1990, and B-227534.3, Feb.
21, 1990, affirmed.

70:327
B Household goods
B B Shipment
@ B W Time restrictions
H B B W Extension
An employee stationed in New Orleans was transferred to Baltimore. He was granted a 1-year ex-
tension of time to purchase a residence in the Baltimore area, but the agency denied an extension of
time to initiate the travel of his immediate family and ship his household goods. That action was
erroneous and has now been corrected. Under paragraph 2-1.5a(2) of the Federal Travel Regula-
tions, an employee who has been granted an extension of time to complete approved real estate
transactions is automatically entitled to an equal extension period to initiate family travel and ship
household goods.

67:395
M Household goods
H B Temporary storage
H B B Expenses
B B8 Weight certification
Rental expense for self-storage facility for temporary storage of household goods and personnel ef-
fects may not be reimbursed in the absence of proof of weight of the items stored.

67:286
H Household goods
H B Vessels
B B Restrictions
Il B B M Liability
An employee who ships a boat and its trailer as part of a household goods shipment incident to a
transfer of duty station must bear the expense since boats are expressly excluded by regulations
from the definition of “household goods” that may be shipped at government expense, even though

a government transportation officer mistakenly authorized shipment of the boat and the trailer at
government expense.

66:166
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H Household goods

H B Weight restrictions

H B B Liability

B B W Computation

The constructive weight that the mover used as the basis for his charges in this case (which was
based on the full cubic capacity of his vehicle), and which was also used as the basis of overweight
charges assessed against the employee, must be recalculated because that constructive weight does
not appear to represent sufficiently the actual weight shipped. The proper formula for computing
the employee’s expenses for shipping items that are not household goods as well as for shipping
more than the authorized weight of household goods is explained in James Knapp, B-216723, August
21, 1985.

66:166
H Household goods
H B Weight restrictions
B W H Liability
Il B E E Computation

An officer of the Public Health Service selected a motor common carrier to transport his household
goods. The officer alleges that the carrier represented that the shipment’s weight would not exceed
the officer’s authorized weight allowance of 13,500 pounds and that a Guaranteed Price Pledge
based on the weight was quoted. The shipment’s actual net weight, however, as determined from
certified weight tickets, was 21,060 pounds. After adjustments for crating and professional books,
the certifying officer determined that the officer was liable for 4,454 pounds of excess weight. Where
facts show that the Guaranteed Price Pledge was based on tender rates applied to a prudent esti-
mate of the shipment’s actual net weight, the determination of excess weight charges is proper. The
officer’s reliance on the carrier’s erroneous low weight estimate does not provide a basis for relief
from liability for excess weight charges since the government’s legal obligation is to pay the charges
for transporting only the officer’s authorized weight allowance.

67:171
H Household goods
H W Weight restrictions
B H B Liability
HEEEE Waiver

A long-distance practice of the government in arranging transportation of employees’ and service
members’ household goods incident to transfers of duty stations is for the government to contract
with commercial carriers using government bills of lading (GBLs). Upon completion of the shipment
the government pays the carrier and collects any excess charges from the member or employee for
exceeding his or her authorized weight allowance or for extra services. Employees’ or members’ re-
sulting debts do not arise out of “erroneous” payments, and therefore are not subject to consider-
ation for waiver under 10 U.S.C. § 2774, 32 U.S.C. § 716, or 5 U.S.C. § 5584. Exceptional cases where
there was some government error, such as erroneous orders, will be considered on a case-by-case
basis.

67:484
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B Miscellaneous expenses
B H Reimbursement
B B E Eligibility
Transferred employee is entitled to $350 miscellaneous expenses allowance where record shows resi-
dence was established at new duty station and employee moved household effects from one state to
another.

67:286
H Miscellaneous expenses
H B Reimbursement
H B B Eligibility
Corps of Engineers’ employees stationed in Germany, who are to be transferred to positions in the
United States, may not be reimbursed lease termination expenses as miscellaneous expenses since
the FTR provides that the miscellaneous expense allowance may not be used to reimburse employ-
ees for costs or expenses which are disallowed elsewhere in the regulations.

69:507
B Miscellaneous expenses
H B Reimbursement
H B B Eligibility
HE B Licenses

A transferred employee claimed the cost of new driver’s licenses for himself and his wife as a mis-
cellaneous expense under section 302-3.1(b) of the Federal Travel Regulation. The agency permitted
the inclusion of only one license. The cost of both are to be included as allowable expenses. George
M. Lightner, B-184908, May 26, 1976.

70:486
H Miscellaneous expenses
H B Reimbursement
B B B Eligibility
Il B B Litigation expenses
A transferred employee attempted to cancel a residence purchase contract entered into prior to
notice of transfer and retrieve his earnest money deposit. As a result of court action initiated by the
seller, the court concluded that the earnest money deposit had been forfeited to the seller for breach
of contract, and awarded the seller judgment for an additional amount as liquidated damages to
cover expenses and lost rental income. The forfeited deposit as well as the liquidated damages and
court costs may be included as miscellaneous expenses under section 302-3.1(c) of the Federal Travel

Regulation because the transfer to the new duty station was the proximate cause of those expenses.
Cf. Steven W. Hoffman, B-184280, May 8, 1979.

70:486
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M Miscellaneous expenses

B Reimbursement

H H B Eligibility

MWW Post-office box

A transferred employee rented a post office box at his new duty station for a short period until he
established a residence at that location and claimed the cost as a miscellaneous expense under sec-
tion 302-3.1(b) of the Federal Travel Regulation. Since the purpose for the allowance is to help
defray the extra expenses incurred during the transitional period when a residence is discontinued
at the old station and a residence is established at the new station, the short-term post office box
rental qualifies as an allowable miscellaneous expense. B-163107, May 18, 1973, and George M.
Lightner, B-184908, May 26, 1976, are overruled in part.

70:486
B Miscellaneous expenses
M W Reimbursement
H B B Eligibility
B B H Telephone calls

A transferred employee’s claim for telephone calls as allowable miscellaneous expenses under sec-
tion 302-3.1(b) of the Federal Travel Regulation (FTR) was disallowed by the agency in its entirety.
Such expenses may be allowed or disallowed depending on the purpose for the calls. Where tele-
phone calls concern a matter which would itself be allowable elsewhere in the FTR, e.g., real estate
transactions, telephone calls regarding it are includable as a miscellaneous expense. Timothy R.
Glass, 67 Comp. Gen. 174, 177 (1988).

70:487
B Mobile homes
Il B Reimbursement
H B H Overpayments
H W N E Liability

Uniformed services members and civilian employees are entitled to movement of their mobile
homes in lieu of household goods at government expense upon a change in duty station. Their maxi-
mum entitlement is an amount equal to the cost of moving their maximum entitlement of house-
hold goods. In some cases the government arranges the move and pays the carrier the full cost, and
in other cases the members or employees receive an advance and arrange the move themselves. In
either case if the members or employees incur a debt to the government because of exceeding their
maximum entitlement, the debts may not be considered for waiver under 10 U.S.C. § 2774, 32 U.S.C.
§ 716, or 5 U.S.C. § 5584, because they resulted from the regular operation of the program and did
not arise out of “erroneous” payments. Exceptional cases where there was some government error,
such as erroneous orders, will be considered on a case-by-case basis.

67:485
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B Mobile homes

M B Shipment

M B W Actual expenses
Il H BN Reimbursement

The Federal Travel Regulations currently authorize transferred federal employees only the costs di-
rectly related to the actual shipment of a mobile home as reimbursable “transportation” expenses.
Their costs necessarily incurred in relocating the mobile home before and after shipment are in-
stead classified as “miscellaneous” expenses and are reimbursable only through the payment of a
separate miscellaneous expense allowance. Hence, transferred employee’s out-of-pocket costs for
blocking, leveling, and connecting utilities for his mobile home at his new duty station are reim-
bursable only as miscellaneous expenses, notwithstanding that the maximum payable was inad-
equate to cover his costs.

66:480
I Mobile homes
B Shipment
H B W Actual expenses
B B E B Reimbursement

The statute authorizing transferred employees reimbursement of “transportation” expenses in relo-
cating a mobile home was designed by Congress to provide civilian employees with the “same enti-
tlement” previously granted to military personnel. Regulations implementing the military statute
apply the statutory term “cost of transportation” as generally covering all costs necessarily in-
curred by a service member in relocating a mobile home, including costs incurred before and after
its actual shipment. The Comptroller General has no objection to this interpretation and recom-
mends that the Federal Travel Regulations be amended to provide the same rule for civilian em-
ployees, in furtherance of the congressional policy. Katherine I. Tang, 65 Comp. Gen. 749 (1986),
overruled in part.

66:480
H Mobile homes
M B Shipment
I B W Actual expenses
H B H B Reimbursement
A transferred employee moved her mobile home to her new duty station and claims entitlement to
expenses incurred to prepare the mobile home for transport and to set it up at the new duty station.
Chapter 2, part 7 of the Federal Travel Regulations (FTR), authorizes reimbursement of costs direct-
ly related to actual shipment of a mobile home. Expenses necessarily incurred to relocate it before
and after shipment are classified as miscellaneous expenses and reimbursable only through pay-
ment of a miscellaneous expense allowance under chapter 2, part 3 of the FTR. John Schilling, 66

Comp. Gen. 480 (1987). Since she has been paid the maximum amount allowable under FTR, para.
2-3.3b, her claim is denied.

70:429
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B New appointment

H B Travel expenses

I B W First duty stations

An agency ordered a new appointee to successive training assignments en route to a permanent
duty assignment in Washington, D.C. Ordinarily, a new appointee must bear the expenses of travel
to the first duty station; however, where the employee performs actual and substantial work duties
at three locations while being trained on the job for a period of nearly 15 months, GAO would not
question the agency’s determination to view the transfers as changes of official duty station for re-
imbursement of authorized relocation expenses.

68:133
B Overseas personnel
Hl B Home service transfer allowances
H B B Eligibility
An employee was assigned to a United States-Saudi Arabian Commission under the Foreign Assist-
ance Act and his travel was governed by the Foreign Service Travel Regulations. Upon his return to
the United States, he is eligible for a home service transfer allowance even though he was not be-
tween assignments to posts in foreign areas. See William J. Shampine, 63 Comp. Gen. 195 (1983).
68:692
M Overseas personnel
B W Household goods
H BB Shipment
W W B B Privately-owned vehicles
An employee shipped a privately owned vehicle (POV) to Hawaii at government expense. Due to an
accident and damage to the POV, he purchased a foreign manufactured vehicle as a replacement
from a commercial automobile dealer in Hawaii. On subsequent transfer to another agency, he
seeks reimbursement for shipment of that POV to the continental United States. While the FTRs
are silent on the point, the gaining agency has discretionary authority to allow shipment at govern-
ment expense of that foreign-made POV to the continental United States upon his return. Following
the rule in Thomas D. Mulder, 65 Comp. Gen. 900 (1986), and under authority of paragraph 2-1.6 of
the FTR, the cost of that shipment, if determined to be appropriate, is to be borne by the gaining
agency.
70:734
B Overseas personnel
M M Leases
H B H Termination costs
H B B B Reimbursement
Corps of Engineers asks whether employees stationed in Germany, who are to be transferred to po-

sitions in the United States due to a reduction in staffing levels, may be reimbursed for expenses
incurred in settling unexpired leases in Germany. The employees may not be reimbursed such ex-
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penses since 5 U.S.C. § 5724a(a)(4)(A) (1988) does not allow reimbursement of lease termination ex-
penses at a duty station outside the United States or certain other areas specified in the statute.

69:506
M Overseas personnel
B B Return travel
H B B Eligibility
Employee transferred from Canada to Hawaii and served approximately 17 months with the agency
in Hawaii, prior to his transfer to another government agency in Hawaii, where he remained for 2-
1/2 years. He is entitled to his return travel and transportation expenses to the continental United
States since he fulfilled his service agreement. Expenses should be paid by the agency to which the
employee transferred, computed on a constructive cost basis.

68:587
M Overseas personnel
H B Return travel
B B B Eligibility
An employee, who had vested return travel rights under 5 U.S.C. § 5722 from Hawaii, received an
inter-agency transfer to the continental United States. He is entitled to full relocation expense reim-
bursement under 5 U.S.C. § 5724 and § 5724a from the gaining agency. A losing agency pays vested
return right expenses only when the return travel is performed before an inter-agency transfer
occurs. Thomas D. Mulder, 65 Comp. Gen. 900 (1986).

70:733
B Per diem
B B Reimbursement
B B Amount determination
Entitlement to relocation travel per diem under paragraph 2-2.3d(2) of the Federal Travel Regula-
tions is not dependent on the actual distance the employee traveled each day. Per diem is allowed
on the basis of the actual time used to complete the entire trip, not to exceed the number of days
established by dividing the total authorized mileage by not less than 300 miles a day.

69:72

H Relocation service contracts
B B Eligibility
An agency policy limiting temporary quarters to 30 days for all transferred employees who elect
relocation services is contrary to the Federal Travel Regulations and should not be enforced. An
employee’s claim for an additional period of temporary quarters, denied on the basis of the agency

policy, is remanded to the agency for reconsideration in light of the employee’s particular circum-
stances.

69:95
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B Relocation service contracts

B B Property management

B B Authority

The National Security Agency (NSA) questions whether a property rental management service may
be included in the agency’s relocation service contracts for its employees who are transferred within
the continental United States. Although the statutory authority for relocation service contracts con-
tained in 5 U.S.C. § 5724c (Supp. III 1985) does not necessarily preclude this type of service, it has
not been provided for by regulations implementing the statute. In the absence of such implementing
regulations, there is no authority for NSA to include property rental management service in its re-
location service contracts.

66:568
H Relocation service contracts
H H Reimbursement
B W Direct costs

The Bonneville Power Administration (BPA) is advised that BPA employees do not have to reim-
burse the agency for direct costs incurred incident to a relocation services contract when a residence
sale is not completed. The authority to enter into relocation service contracts under 5 U.S.C. § 5724c
(Supp. IV 1986) affords agencies a broader opportunity to provide services related to real estate
transactions for transferred employees, subject to the terms of the agency’s contract, and is not as
restrictive as the language in 5 U.S.C. § 5724a(2)(4) (1982), which specifically refers to the sale and
purchase of a residence.

68:321
H Relocation service contracts
Il B Reimbursement
8 B Direct costs

Employee accepted use of relocation services contractor, but rejected contractor’s offer to purchase
his former home. Employee does not have to reimburse the agency for direct costs agency paid to
contractor when the employee rejects the contractor’s purchase offer. Gerald F. Stangel, Larry D.
King, 68 Comp. Gen. 321 (1989).

69:135
H Relocation travel
H B Dependents
B B B Eligibility

A transferred employee was issued travel orders authorizing reimbursement of travel and tempo-
rary quarters subsistence expenses for herself, her spouse, and her daughter who was 22 years old.
The employee was given a travel advance based on the estimated expenses for herself and the two
family members. After she incurred expenses in reliance on the orders and submitted a voucher, the
agency realized that the daughter was over 21 years old and precluded by regulation from being
considered as a family member of the employee for purposes of relocation expenses. Her claim for
travel expenses for her daughter may not be allowed. However, since she incurred expenses for the
daughter in reliance on the erroneous orders, her debt for the portion of her travel advance still
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outstanding is subject to consideration for waiver. Case is remanded to the agency for computation
of the debt subject to waiver.

68:462
B Relocation travel
B B Eligibility
H B B Administrative determination
BN BB Errors

A Veterans Administration employee who, due to an agency administrative error, received improp-
er authorization for a house-hunting trip for his wife and himself from San Juan, Puerto Rico, to
Houston, Texas, is granted a waiver of the claim against him for the cost of the round-trip airfare
paid by the government. Payment for house-hunting trips to, from, or outside of the continental
United States is not authorized under 5 U.S.C. § 5724a(aX2). However, a waiver of the claim is grant-
ed under the Comptroller General's newly extended waiver authority at 5 U.S.C. § 5584 since there
is no evidence of fraud, misrepresentation, fault, or lack of good faith on the part of the employee
and collection in this case would be against equity and good conscience and not in the best interests
of the United States.

66:666
H Relocation travel
B H Eligibility
l H B Time restrictions
H B B W Extension

An employee stationed in New Orleans was transferred to Baltimore. He was granted a 1-year ex-
tension of time to purchase a residence in the Baltimore area, but the agency denied an extension of
time to initiate the travel of his immediate family and ship his household goods. That action was
erroneous and has now been corrected. Under paragraph 2-1.5a(2) of the Federal Travel Regula-
tions, an employee who has been granted an extension of time to complete approved real estate
transactions is automatically entitled to an equal extension period to initiate family travel and ship
household goods.

67:395
M Residence transaction expenses
H B Appraisal fees
B B Reimbursement

A transferred employee incurred as expense to have his old residence appraised before trying to sell
it himself. He later used the services of a relocation company under contract to his agency, and he
claimed reimbursement for the cost of the earlier appraisal. Paragraph 2-12.5b of the Federal
Travel Regulations prohibits reimbursement to an employee for any personally incurred real estate
expenses that are similar or analogous to any expenses the agency is required to pay to a relocation
company. Since the relocation company had the property appraised as part of their contract to pur-
chase the residence from the employee, which service was paid for by the agency, the employee may
not be reimbursed his appraisal costs.

67:453
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B Residence transaction expenses
H B Appraisal fees
H B B Reimbursement
A transferred employee claims reimbursement for a fee paid to the lender reflecting an appraiser’s
charge for inspecting the employee’s newly constructed residence prior to the closing date. Pursuant
to FTR, para. 2-6.2d(1)(j), only those construction expenses which are comparable to allowable ex-
penses associated with the purchase of an existing residence may be reimbursed. The customary
cost of an appraisal is such an expense and is, therefore, reimbursable as provided by FTR, para. 2-
6.2b.

68:373
#l Residence transaction expenses
H B Appraisal fees
H B B Reimbursement
Agency paid relocation services contractor its direct costs for appraisals and title work. After em-
ployee rejected contractor’s purchase offer, he also incurred expense for appraisal and title services.
He may not be reimbursed for those expenses since they duplicate expenses agency paid to reloca-

tion services contractor. The Federal Travel Regulations in para. 2-12.5 (Supp. 11, Aug. 27, 1984)
prohibit a dual benefit once an election is made to use a contractor.

69:136
H Residence transaction expenses
H B Cooperative apartments
B B B Title transfer
HE BN Fees
A transferred employee may not be reimbursed the amount paid for a cooperative apartment trans-
fer fee since it is not specifically authorized in the Federal Travel Regulations, nor is it analogous to
other items for which reimbursement is authorized.

68:552
B Residence transaction expenses
M B Finance charges
A transferred employee may not be reimbursed the amount of a seller financing concession adjust-
ment that went into the determination of the market valuation of his house which was the basis of
the offer made to him by a relocation services contractor and accepted by him in the sale of his
house.

70:198
B Residence transaction expenses
H B Inspection fees
H B B Reimbursement
A transferred employee claimed reimbursement for the costs of a home inspection and a pool inspec-

tion, both of which were recommended by his real estate agent. His claim for reimbursement for
those fees, on the basis that once they were inserted in the contract they qualified as “required
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services,” is denied. The term “required” as used in the applicable statute and regulations relates
only to those services which are imposed on the employee by state or local law or by the lender as a
precondition to the sale or purchase of a residence.

67:449
M Residence transaction expenses
H B Leases
B B E Termination costs
H B B ¥ Reimbursement

Pursuant to a permanent change-of-station transfer, employee paid lessor of rented apartment one
month’s rent as required by terms of unexpired lease when employee terminates lease because of
job transfer but is unable to give 30-day notice to lessor. Rent paid may not be reimbursed. An
underlying premise upon which the lease termination expense benefit is grounded is that the leased
quarters were actually vacated. This premise was unfulfilled here because employee continued to
occupy the apartment for part of the month and her husband continued to occupy the apartment
during the entire month. In any event, FTR para. 2-6.2h, providing for reimbursement of lease ter-
mination expenses, requires employee to make reasonable efforts to sublet apartment. Where facts
reveal that employee’s spouse rented apartment immediately after employee terminated lease, em-
ployee failed to make reasonable efforts to sublet.

67:285
H Residence transaction expenses
Il B Leases
H 8 B Termination costs
HEE B Reimbursement
Transferred employee is not entitled to reimbursement of a rental deposit forfeited at new perma-
nent duty station where employee terminated employment at new duty station prior to occupancy
of rented quarters.

67:286
B Residence transaction expenses
B N Leases
H H H Termination costs
H EE B Reimbursement
An employee, who knew he would be transferred in 6 months, entered into a 6-month lease contain-
ing a short-term penalty provision, rather than entering into a customary 12-month lease. Although
the employee acted prudently to protect the government from a greater potential liability for break-
ing a 12-month lease, the employee may not be reimbursed the short-term lease penalties as though
they were settlements of unexpired leases. However, they may be reimbursed as miscellaneous ex-

penses subject to the limitations applicable thereto. There is no similar authority to reimburse an
employee for a credit clearance report relating to a lease.

68:133
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B Residence transaction expenses

H B Litigation expenses

W H W Attorney fees

H B B B Reimbursement

An employee’s legal expenses incurred in connection with the preparation and settlement of a claim
against his agency for relocation expenses may not be reimbursed since no express statutory author-
ity allows such payment.

68:456
H Residence transaction expenses
Il B Litigation expenses
H H B Attorney fees
H W N B Reimbursement
A transferred employee, who jointly owned a residence with his former wife, was required to secure
a modification of the court order associated with the divorce decree so that the employee could sell
his interest in the residence to his former wife. While the modification itself was not contested, it
was a continuation of a litigated matter. Under paragraph 2-6.2¢ of the Federal Travel Regulations
the costs of litigation are not reimbursable. Hence, the legal fee incurred to secure the court order
modification may not be reimbursed.

70:330
H Residence transaction expenses
H B Loan document preparation fees
B B Reimbursement
Employee who paid a loan application fee of $250 may be reimbursed for that fee as well as a loan
origination fee, since he has demonstrated that $250 is the customary fee charged for taking of loan
applications in the locality of his new residence. Since a loan application fee is charged to all appli-
cants, it is not a finance charge and it may be reimbursed under FTR, para. 2-6.2d(1)f) as a fee
“similar” to an FHA or VA loan application fee.

66:627
B Residence transaction expenses
H W Loan origination fees
Il B B Reimbursement
H H B B Amount determination
Transferred employee who purchased a residence at his new duty station may not be reimbursed for
the full amount of a loan origination fee of 3 percent. Although he has demonstrated by a Federal
Home Loan Bank's survey of local lenders that a fee of 3 percent was customary in the locality for
the conventional financing involved, the “fees” reflected in the survey include not only loan origina-

tion fees but also points and discounts which are not reimbursable expenses. Steven C. Krems, 65
Comp. Gen. 447, overruled in part.

66:627
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H Residence transaction expenses

i B Loan origination fees

I B B Reimbursement

B B B Amount determination

Ordinarily reimbursable real estate selling expenses would include those for refinancing the em-
ployee’s residence at the old duty station to expedite the sale by permitting the buyer to assume the
new mortgage. But the total real estate selling expenses, including a loan origination fee for refi-
nancing, may not exceed 10 percent of the sales price ($9,250), the statutory maximum. Thus, the
employee may not, in order to avoid the statutory maximum amount, be reimbursed the loan origi-
nation fee incurred in refinancing the old residence as a cost of purchasing a home at the new duty
station. However, the fee may be allowed as an expense of the sale to the extent total sales expenses
do not exceed $9,250.

66:472
B Residence transaction expenses
M B Loan origination fees
H B B Reimbursement
H B B E Amount determination
If an employee retains a mortgage broker who performs necessary administrative services that
assist the ultimate lender in processing a loan, the employee may be reimbursed for the loan origi-
nation fees charged by both the broker and lender. The employee’s total reimbursement, however, is
limited to the customary fee charged by financial institutions in the area of the residence. Further-
more, the services of the broker must not be duplicated by the lender and must not increase the

loan origination fee over what the lender would have charged in the absence of a broker having
been involved.

69:340
B Residence transaction expenses
H M Loan origination fees
H H B Reimbursement
H B B E Amount determination
The fact that an employee’s loan obtained to purchase a residence at his new station includes an
amount for prepaid finance charges would not affect the amount he may be reimbursed for a loan
origination fee which is charged as a percentage of the total loan.

69:340
B Residence transaction expenses
B B Miscellaneous expenses
€ B B Reimbursement
A transferred employee claims reimbursement for shipping charges incurred by him to speed deliv-
ery of his loan documents to the lender incident to the purchase of a residence. The claim is denied.
Such shipping charges are not specifically listed as items to be reimbursed under FTR, para. 2-

6.2d(1Xa-e) (Supp. 4, Oct. 1, 1982). Nor are shipping (delivery) charges “similar in nature” to the
specifically listed reimbursable items as authorized in FTR, para. 2-6.2d(1)f). None of the listed au-
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thorized expenses relates to shipping or delivery fees; therefore, the shipping charges may not be
allowed under any of those clauses, nor under FTR, para. 2-6.2f which authorizes reimbursement
for incidental charges since the expense was not for a “required service.”

68:373
H Residence transaction expenses
Hl B Miscellaneous expenses
H B B Reimbursement
An employee became legally obligated to buy a home at his old duty station and subsequently
learned he was being considered for a new position in another state. The legal fees incurred in rene-
gotiating the sales contract to include a clause allowing the employee to terminate the contract
without loss of the deposit if the employee transferred may not be reimbursed as a real estate ex-
pense under 5 U.S.C. § 5724a(a}(4) since he did not acquire an interest in the property. However, the
legal fees may be reimbursed as a miscellaneous expense under 5 U.S.C. § 5724a(b), subject to the
agency’s determination that an administrative intent to offer him the new position had been ex-
pressed before the expenses were incurred.

68:456
@ Residence transaction expenses
H B Miscellaneous expenses
I B B Reimbursement
In connection with the sale or purchase of a residence, a transferred employee is not entitled to
reimbursement for a lawn service expense since that is a nonreimbursable routine maintenance
cost. Also, where pest and home inspections were not required by law or as conditions of obtaining
financing, they are not reimbursable. Costs of express mail are not reimbursable real estate ex-
penses but may be reimbursed under the miscellaneous expense allowance.

70:362
B Residence transaction expenses
H B Mortgage insurance
Il B B Reimbursement
A transferred employee claims reimbursement for two title insurance policy endorsements. FTR,
para. 2-6.2d(1)(h) specifically authorizes reimbursement of mortgage title insurance premiums paid
for by employees and required by lenders. The endorsements are reimbursable.

68:374
H Residence transaction expenses
H B Property titles
H B B Insurance premiums
H B B B Reimbursement
A transferred Veterans Administration employee purchased a residence at his new official station.
In obtaining the title insurance necessary to secure financing, he received a reduced rate on his

purchase of mortgagee’s title insurance because it was purchased in conjunction with an owner’s
title insurance policy. The cost of the title insurance was equally divided between seller and buyer.
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The employee is entitled to reimbursement of an amount equal to one-half of the charge for the
mortgagee’s title insurance if purchased separately.

66:206
M Residence transaction expenses
B Reimbursement
H E B Eligibility
In the absence of any statutory or regulatory restriction, the amounts ﬁaid by an agency to a reloca-
tion services contractor on behalf of an employee under the provisions of 5 U.S.C. § 5724c are not
considered in determining the maximum allowable reimbursement to the employee for his own ex-
penses in selling his residence on the open market under § 5724a(a)(4).

69:136
M Residence transaction expenses
M Reimbursement
B B B Eligibility
An employee who is transferred back to his former duty station is entitled to only those real estate
expenses which he incurred prior to notice of the retransfer and those which cannot be avoided.
Warren L. Shipp, 59 Comp. Gen. 502 (1980), amplified.

69:287
H Residence transaction expenses
B B Reimbursement
H B B Eligibility
Employee was transferred from Columbus to Dayton and then back to Columbus within 1 year. She
sold her Columbus residence within 1 year from effective date of first transfer and prior to official
notice of retransfer. Subsequent transfer does not extinguish the right to reimbursement created by
the initial transfer. Employee is entitled to reimbursement of residence sale expenses incident to
initial transfer to Dayton. Further, employee is entitled to residence purchase expenses incident to
the retransfer to Columbus.

69:414
B Residence transaction expenses
I B Reimbursement
B B W Eligibility
An employee who transferred from Missouri to Germany for personal convenience and was subse-
quently transferred to Illinois in the interest of the government, is not entitled to reimbursement
for real estate expenses in connection with the sale of his home in Missouri and the purchase of a
house in Illinois. Only employees who were transferred to a foreign area in the interest of the gov-

ernment and who have completed a tour of duty in a foreign area as provided for in a service agree-
ment are entitled to be reimbursed their real estate expenses.

69:559
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M Residence transaction expenses

B B Reimbursement

H H B Eligibility

Employee entered into a contract to sell his old residence after he was selected and accepted a job
offer from another agency at a new duty station. He later accepted another job offer from his old
agency and declined the first offer. He is entitled to reimbursement of sales expenses incident to his
transfer by his agency. Since the residence sales contract was occasioned in contemplation of a
transfer in the interest of the government his acceptance of another transfer does not defeat his
right to be reimbursed.

70:205
B Residence transaction expenses
H B Reimbursement
B B B Eligibility

A transferred employee, who jointly owned a residence with his former wife, sold his one-half inter-
est to her based on an agreed to selling price which was below the market price. His claim for ex-
penses which would have been incurred had the residence been sold on the open market is denied.
Reimbursement for real estate transaction expenses under the Federal Travel Regulations is limited
to those allowable expenses which the transferred employee actually incurs and is legally obligated
to pay. B-168074, Oct. 29, 1969, and B-180986, Sept. 18, 1974.

70:330
B Residence transaction expenses
M W Reimbursement
H B E Eligibility
A transferred employee, who jointly owned a residence with his former wife, sold his entire interest
in the property to his former wife. The rule requiring proration of expenses between the employee
and his former wife is not applicable because the residence was not sold by both parties to a third
party. Hence, the employee is entitled to full reimbursement of the allowable expenses he incurred
in that transaction.

70:330

B Residence transaction expenses
Bl B Reimbursement
# B B Eligibility
An employee executed an agreement to sell his old residence after he received and accepted an
intra-agency job offer involving transfer to a new duty station. He later accepted a job offer from
another agency, also involving transfer to a new duty station, declined the first job offer and settled
on the residence sale after receiving his travel authorization from the second agency. Declination of
first job offer after accepting second job offer does not defeat his right to residence sale expense

reimbursement so long as the conditions of entitlement under paragraph 2-6.1 of the Federal Travel
Regulations (FTR) are met. Paul W. Adamske, B-239590, Jan. 29, 1991, 70 Comp. Gen. 205.

70:734
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B Residence transaction expenses

H B Reimbursement

B H B Eligibility

B EE B Lot sales

A transferred employee, who jointly owned a residence with his former wife, sold his one-half inter-
est to her based on an agreed to selling price which was below the market price. His claim for ex-
penses which would have been incurred had the residence been sold on the open market is denied.
Reimbursement for real estate transaction expenses under the Federal Travel Regulations is limited
to those allowable expenses which the transferred employee actually incurs and is legally obligated
to pay. B-168074, Oct. 29, 1969, and B-180986, Sept. 18, 1974.

70:329
B Residence transaction expenses
B B Reimbursement
I B E Eligibility
BB B New residence construction
A transferred employee constructed a residence at his new permanent station rather than purchase
an existing residence. The real estate expenses authorized under paragraph 2-6.2 of the Federal
Travel Regulations to be reimbursed are those which are comparable to expenses incurred in con-
nection with the purchase of an existing residence. Since the expenses incurred as a result of per-
manent financing of the residence are most representative of the expenses incurred to purchase an
existing residence, the employee’s entitlement is to be primarily based on the expenses attendant to
that settlement. Ray F. Hunt, B-226271, Nov. 5, 1987. i

69:573
M Residence transaction expenses
H B Reimbursement
H B B Eligibility
H H BB New residence construction
A transferred employee constructed a residence at his new permanent station. Although the ex-
penses authorized by paragraph 2-6.2 of the Federal Travel Regulations (FTR) to be reimbursed are
those usually incurred incident to the securing of permanent financing upon completion of the resi-
dence, other expenses incurred prior to permanent financing also may be reimbursed so long as
they are not a duplication of an expense item already allowed incident to that permanent financing,
an expense uniquely applicable to the construction process, or a nonreimbursable item listed under
FTR, para. 2-6.2d(2).

69:574
M Residence transaction expenses
H B Reimbursement
M B B Eligibility
B B B Property titles

A transferred government employee attempted to purchase a house in connection with her perma-
nent change-of-station move. Because the employee had recently been discharged in bankruptcy,
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however, title to the property was placed solely in the name of a friend in order to satisfy the re-
quirements of a mortgage lender. The employee may not be reimbursed real estate expenses since
title to the property purchased was not in her name solely, in her name and the name of an imme-
diate family member jointly, or solely in the name of an immediate family member, as required by
the applicable statute and regulations. The fact that the employee later married the friend in whose
name title was vested, and the fact that the employee made financial contributions towards the pur-
chase, are irrelevant for purposes of determining whether the employee has met the title require-
ments.

66:44
H Residence transaction expenses
B B Reimbursement
H B H Eligibility
W H B B Property titles
Agency questions whether a transferred employee wishing to use a relocation contractor’s house
sale services at no personal expense meets the applicable title requirements in paragraph 2-6.1c of
the Federal Travel Regulations. These requirements are that an employee must have held title to
his residence either alone or jointly with a member of his immediate family before receiving notice
of his transfer. Here, the employee has met neither requirement because: (1) his separated wife’s
oral agreement to sell her interest in their residence to him was unenforceable under state law and
thus did not vest him with sole title; and (2) his separated wife was not part of his household and,
therefore, did not qualify as a member of his immediate family.

66:95
H Residence transaction expenses
H B Reimbursement
1 A B Eligibility
H B B ® Property titles
A transferred employee purchased a residence at his new duty station with his nondependent broth-
er, and the employee claims real estate expense reimbursement based on his 95 percent interest in
the property. Since title to the property was in both their names as tenants-in-common and specifi-
cally designated their respective financial interests, the employee may be reimbursed 95 percent of
the total allowable expenses. Cf. Bernard Mowinski, B-228614, Dec. 30, 1987.

68:519

B Residence transaction expenses
B B Reimbursement
H B 8 Eligibility
H B B B Property titles
A transferred employee, who jointly owned a residence with his former wife, sold his one-half inter-
est to her based on an agreed to selling price which was below the market price. His claim for ex-

penses which would have been incurred had the residence been sold on the open market is denied.
Reimbursement for real estate transaction expenses under the Federal Travel Regulations is limited
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to those allowable expenses which the transferred employee actually incurs and is legally obligated
to pay. B-168074, Oct. 29, 1969, and B-180986, Sept. 18, 1974.

70:330
B Residence transaction expenses
B B Reimbursement
H N B Eligibility
H B N B Property titles
A transferred employee, who jointly owned a residence with his former wife, sold his entire interest
in the property to his former wife. The rule requiring proration of expenses between the employee
and his former wife is not applicable because the residence was not sold by both parties to a third
party. Hence, the employee is entitled to full reimbursement of the allowable expenses he incurred
in that transaction.

70:330
H Residence transaction expenses
8l B Reimbursement
H H W Eligibility
B B B Property titles
A transferred employee sold his residence at the old duty station which he owned in his capacity as
trustee of an inter vivos trust which he created in which he was sole beneficiary during his lifetime
and in which he retained full powers of revocation. Since employee was both sole trustee and sole
beneficiary, he retained all legal title and beneficial interest in the property and therefore, retained
sufficient title for purposes of real estate expense reimbursement under the Federal Travel Regula-
tions. Thus, he is entitled to receive reimbursement of real estate expenses associated with the sale
of the residence.

70:362
B Residence transaction expenses
H B Reimbursement
M B E Eligibility
H B B B Residency
An employee who bought a house and resided there on weekends while remodeling it may be reim-
bursed for real estate expenses related to its sale even though he was not using it as a residence
from which he commuted to and from work on a daily basis at the time he was notified of his trans-

fer. The record shows the employee would have made the house his permanent home but for his
transfer in the interest of the government.

67:174
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H Residence transaction expenses

H B Reimbursement

H B H Eligibility

Il B B B Residency

An employee stationed in New Orleans was transferred to Baltimore. The only residence he owned
was located in Atlanta where his family lived. His request to be reimbursed the expense of selling
his Atlanta residence is denied. Under paragraphs 2-1.4i and 2-6.1 of the Federal Travel Regula-
tions, in order for a residence to qualify for sales expense reimbursement, the employee must live
there and regularly commute to and from his worksite from that residence. The record shows that
he rented quarters in New Orleans from which he commuted to work daily and only occupied the
Atlanta residence on weekends and holidays.

67:395
M Residence transaction expenses
H B Reimbursement
H H B Eligibility
H BB HE Time restrictions

Employee completed real estate transaction 2 years and 8 months after the effective date of his
transfer but did not request a 1-year extension of the 2-year time limit for completion of real estate
transactions until after the initial 2-year period had expired. Paragraph 2-6.1e(2)(b) of the Federal
Travel Regulations (Supp. 4, August 23, 1982) requires employees to request an extension not later
than 30 days after expiration of the initial 2-year period but permits agencies to extend the period
for accepting requests for extensions. Accordingly, although payment cannot be made under the cir-
cumstances as they now exist, the agency should review the record to see if approval of an extension
is warranted. If such approval then is given, the employee’s real estate expenses may be reim-
bursed.

66:428
M Residence transaction expenses
#l B Reimbursement
H H B Eligibility
B B H Time restrictions
An employee stationed in New Orleans was transferred to Baltimore and was authorized the maxi-
mum 3-year period, including a 1-year extension, to purchase a residence in the Baltimore area,
initiate the travel of his immediate family, and ship his household goods. Because of unusual cir-
cumstances, the employee seeks an unlimited extension period within which to complete all aspects
of his permanent change-of-station move. His request is denied since the maximum time limit im-
posed by paragraph 2-6.1e of the Federal Travel Regulations has already been granted and there is

no basis upon which an additional extension period may be allowed. Those regulations have the
force and effect of law and may not be waived or modified by an agency.

67:396
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H Residence transaction expenses

B Relocation service contracts

H B B Offers

M B E B Rejection

Agency paid relocation services contractor its direct costs for appraisals and title work. After em-
ployee rejected contractor’s purchase offer, he also incurred expense for appraisal and title services.
He may not be reimbursed for those expenses since they duplicate expenses agency paid to reloca-
tion services contractor. The Federal Travel Regulations in para. 2-12.5 (Supp. 11, Aug. 27, 1984)
prohibit a dual benefit once an election is made to use a contractor.

69:136
M Residence transaction expenses

l B Relocation service contracts
HEBE Use

A transferred employee incurred an expense to have his old residence appraised before trying to sell
it himself. He later used the services of a relocation company under contract to his agency, and he
claimed reimbursement for the cost of the earlier appraisal. Paragraph 2-12.5b of the Federal
Travel Regulations prohibits reimbursement to an employee for any personally incurred real estate
expenses that are similar or analogous to any expenses the agency is required to pay to a relocation
company. Since the relocation company had the property appraised as part of their contract to pur-
chase the residence from the employee, which service was paid for by the agency, the employee may
not be reimbursed his appraisal costs.

67:453
B Residence transaction expenses
H B Relocation service contracts
B EHEUse
N EEE Taxes
The FTR provides that the expenses paid by a relocation company providing relocation services on
behalf of a transferred employee may be subject to a relocation income tax allowance to the extent
such payments constitute income to the employee. Specific questions pertaining to the income tax
consequences of such payments or to the applicability of the allowance should be addressed to the
Internal Revenue Service.

69:136
H Residence transaction expenses
B H Settlement
H NN Agents
HEHEEFees
Two transferred employees were denied reimbursement for settlement agent fees charged by the
same lender who earlier charged them fees for originating their mortgage loans. The claims may be

allowed. Each described activity is separate and distinct. Where a fee is charged a purchase by an
individual to act as settlement agent at a real estate closing, it may be allowed under FTR para. 2-
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6.2c and f, if it is customary in the locality for the purchaser to pay and does not exceed the usual
amount charged in the area.

67:503
M Residence transaction expenses
H B Taxes
Il B B Reimbursement
B B B Eligibility
A transferred employee constructed a residence at his new permanent station. Fee paid to public
officials for tax certificates showing that the property was not encumbered by unpaid taxes may be
allowed. Section 1605(d)(1) of title 15, United States Code, exempts such fees from computation of

finance charge incident to the extension of credit under the Truth in Lending Act. Wayne E. Holt,
B-189295, Aug. 16, 1977, and John S. Derr, B-215709, Oct. 24, 1984, are overruled in part.

69:574
M Taxes
H B Allowances
H B B Eligibility
An employee entitled to relocation expenses because he was transferred and required to occupy gov-
ernment housing at a site 26 miles from his previous duty station was not entitled to deduct any of
the moving expenses from his income tax because the move was less than 35 miles. Employee may

be paid a relocation income tax allowance based upon the entire amount of the reimbursed expenses
since none of his expenses were deductible in the particular circumstances of this case.

66:478
M Taxes
H H Allowances
H B B Eligibility
The Department of Agriculture requests an opinion as to whether claims for Relocation Income Tax
(RIT) allowances may be paid to certain employees who were transferred from the United States to
the Virgin Islands and Puerto Rico since the statutory authority in 5 U.S.C. § 5724b (Supp. ITI 1985)
does not specifically state that RIT allowances apply to possessions of the United States. The claims
may be paid since it is consistent with the intent of Congress that RIT allowances be extended to
federal employees transferred in the interest of the government to United States possessions and
the Commonwealth of Puerto Rico in the same manner as those employees transferred within the
United States. However, it will be necessary for the Administrator of General Services, in consulta-
tion with the Secretary of the Treasury, to establish the applicable marginal tax rate.

67:135
B Taxes
H M Allowances
H B B Eligibility
Due to the reimbursement of his relocation expenses, a transferred employee’s adjusted gross

income exceeded the maximum allowable for taking a deduction for a contribution to an Individual
Retirement Account (IRA) on a jointly filed tax return. He indicates that the loss of the IRA deduc-
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tion increased his tax liability by $300, and he seeks an additional amount of relocation income tax
(RIT) allowance to compensate him for this loss. Although a RIT allowance is intended to reimburse
an employee for substantially all of the increased taxes he incurs due to the expenses of relocation
that he is reimbursed, the applicable regulations provide that the allowance is not to be adjusted to
accommodate an employee’s unique circumstances. Payment of an additional RIT allowance in these
circumstances is not authorized.

69:258
H Taxes
H B Allowances
H B B Eligibility

A transferred employee sold her residence at her old duty station and requests reimbursement for
state income taxes required to be paid on the profit realized from that sale as a Relocation Income
Tax (RIT) allowance under 5 U.S.C. § 5724b (1988). The claim is denied. Under the statute and chap-
ter 2, part 11 of the Federal Travel Regulations (FTR), only those relocation expenses and allow-
ances which are reimbursable elsewhere in the FTR, chapter 2, may be included in the computation
of a RIT allowance. Since state income taxes paid on the residence sales profit are not reimbursable
under the FTR in the first instance, such taxes are not includable in computation of a RIT allow-
ance. See Guerry G. Notte, B-223374, Feb. 17, 1987, and decisions cited.

69:348
# Taxes
H H Allowances
H B B Eligibility
A transferred employee who was required to have Federal Insurance Contributions Act (FICA) taxes
withheld from her relocation expense reimbursement, may not be reimbursed those taxes under the
provisions of 5 U.S.C. § 5724b (1988) and chapter 2, part 11 of the Federal Travel Regulations (FTR).
Only the moving and relocation expenses listed in paragraph 2-11.3(a) through (i) of the FTR may
be included in the computation of a Relocation Income Tax allowance.

69:349
8 Temporary quarters
B B Actual subsistence expenses
M B B Dependents
Il B B H Eligibility
A transferred employee was issued travel orders authorizing reimbursement of travel and tempo-
rary quarters subsistence expenses for herself, her spouse, and her daughter who was 22 years old.
The employee was given a travel advance based on the estimated expenses for herself and the two
family members. After she incurred expenses in reliance on the orders and submitted a voucher, the
agency realized that the daughter was over 21 years old and precluded by regulation from being
considered as a family member of the employee for purposes of relocation expenses. Her claim for

travel expenses for her daughter may not be allowed. However, since she incurred expenses for the
daughter in reliance on the erroneous orders, her debt for the portion of her travel advance still
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outstanding is subject to consideration for waiver. Case is remanded to the agency for computation
of the debt subject to waiver.

68:462
B Temporary quarters
H H Actual subsistence expenses
I B B Eligibility
HE BN Annual leave

A transferred employee, who occupied temporary quarters at his new duty station, took 6 days per-
sonal leave to return to his old duty station for the closing on the sale of his old residence. His
claim for the cost of the 6 days as part of his temporary quarters lodging expense is allowed since
his taking of leave did not cause an unwarranted extension of the temporary quarters period.

68:268
B Temporary quarters
H B Actual subsistence expenses
H B B Eligibility
B B N Extension

A transferred employee purchased a yet-to-be constructed residence which was not scheduled for
completion until a date beyond the 60-day period of temporary quarters for subsistence expenses
(TQSE). The agency denied his request for an additional 15 days TQSE. Paragraph 2-5.2 of the Fed-
eral Travel Regulations permits an agency to grant an extension of time for TQSE purposes, but
only if events arise during the initial TQSE period to cause permanent quarters occupancy delays
and if the events are beyond the employee’s control. Since there were no such delaying events in
this case, the claim is denied.

67:567
B Temporary quarters
B B Actual subsistence expenses
B B B Eligibility
H B W N Extension
To justify an extension of temporary quarters subsistence expenses, there must be a need for an
extension due to the circumstances beyond the employee’s control and occurring within the first 60
days of temporary quarters. The decision to grant an extension is at the discretion of the agency
and the agency acted correctly in denying an extension when it found that the employee’s request
for an extension did not demonstrate compelling reasons beyond his control.

68:419
B Temporary quarters
H B Actual subsistence expenses
H B H Eligibility
H B BB Extension

An agency properly exercised its discretion by denying a request for a 1-year extension of the 2-
year period in which an employee must complete his real estate transaction for purposes of reloca-

113 Index Digest



Civilian Personnel

e - |
tion expense reimbursement. The determination to grant an extension is for the agency, and our
Office would not object to such determination unless it is found to be arbitrary or capricious.

68:420
B Temporary quarters
B B Actual subsistence expenses
H B B Eligibility
H B H W Extension
An agency policy limiting temporary quarters to 30 days for all transferred employees who elect
relocation services is contrary to the Federal Travel Regulations and should not be enforced. An
employee’s claim for an additional period of temporary quarters, denied on the basis of the agency
policy, is remanded to the agency for reconsideration in light of the employee’s particular circum-
stances.

69:95

M Temporary quarters
B W Actual subsistence expenses
H H 8 Reimbursement
H B BB Amount determination
Transferred employee was authorized 120 days Temporary Quarters Subsistence Expenses (TQSE)
and a househunting trip. He did not take househunting trip, but his wife did. The agency paid for
her househunting trip, but deducted the 7 days paid for her trip from the employee’s 120 days of
TQSE Employee’s reclaim for the 7 days of TQSE for himself and his children was properly denied,
since these are discretionary items and the agency interpretation of the regulations and travel
orders is not unreasonable.

67:258
B Temporary quarters
B Actual subsistence expenses
H B H Reimbursement
B N Amount determination
A transferred employee occupied temporary quarters for 60 days and claimed meal costs at an aver-
age daily rate of $35.05. The agency reduced the claim to $10.39 per day based upon an analysis of
the meal expenses claimed by other employees in that work area. The claim is returned to the
agency for consideration of the reasonableness of the amounts claimed for meals based on valid sta-
tistical references from the Bureau of Labor Statistics or the Runzheimer Index.

68:550
B Temporary quarters
H B Actual subsistence expenses
H B B Reimbursement
H B H B Amount determination

An employee’s claim for additional temporary quarters subsistence expenses was denied by our
Claims Group which sustained the agency’s determination as to reasonable amounts for meals. The
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employee appeals that settlement on the basis of the collective bargaining agreement between the
agency and a union which he argues makes inapplicable an agency guideline of 46 percent of per
diem as being a reasonable rate for meals. Even if the guideline is not applicable, however, the
agency was required by law and regulations to limit reimbursement to an amount it determined as
“reasonable.” The agency determined a reasonable amount to be 55 percent in this case, and that
determination will not be disturbed since there is no showing it is clearly erroneous, arbitrary, or
capricious.

68:626
B Temporary quarters
H B Actual subsistence expenses
H B B Reimbursement
B B W N Eligibility
Voucher supporting Mine Safety and Health Administration employee’s claim for temporary quar-
ters subsistence expenses does not specify meals taken at restaurants or meals prepared in-quarters
from groceries purchased in bulk. Although actual receipts are not required for meals or groceries
consumed while occupying temporary quarters, such expenses are only allowable if reasonable in
amount and properly itemized. Minimum itemization necessary to support voucher here requires a
showing of whether meals were taken in quarters or in restaurants to support agency computation
of reasonable costs of those meals.
. 66:515
M Temporary quarters
I B Actual subsistence expenses
H H B Reimbursement
H W H B Eligibility
Determination of reasonableness of expenditures of employee for subsistence while occupying tem-
porary quarters may be made by the employing agency by reference to statistics and other informa-
tion gathered by government agencies, such as U.S. Department of Labor, Bureau of Labor Statis-
tics, regarding living costs in relevant area, and the “Runzheimer Meal—Lodging Cost Index” for
meal expenses at restaurants. Employee who fails to provide information on his voucher to enable
agency to effectively utilize government data to determine reasonableness of employee’s claim for
temporary quarters subsistence expenses has failed to establish the government’s liability for the
expenses he claims, and that voucher must be resubmitted or denied altogether.

66:515
#l Temporary quarters
H N Actual subsistence expenses
H B B Reimbursement
H H B B Eligibility
An employee was transferred to his temporary duty site and continued to reside in the same hous-

ing he had occupied while on temporary duty. He may not be allowed temporary quarters subsist-
ence expenses because, under paragraph 2-5.2c of the Federal Travel Regulations, those expenses
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are payable only if an employee has vacated the residence he was occupying at the time of his
transfer. However, his indebtedness may be considered for waiver.

66:532
B Temporary quarters
H B Actual subsistence expenses
B B Reimbursement
H B B E Eligibility

A transferred employee purchased a residence under construction. Pending its completion, he and
his family lived in other quarters and were reimbursed temporary quarters subsistence expenses.
Upon construction completion, the employee and his family moved into the new house on a rental
basis pending settlement, and he claims a continuing right to temporary quarters based on fact that
the temporary quarters authorization period which covered in part the new house rental period, was
issued before he began that occupancy. The claim is denied. Under paragraph 2-5.2 of the Federal
Travel Regulations, the allowance is authorized only while the employee is in temporary quarters.
Once an employee occupies a residence with the intention to make it his permanent residence, enti-
tlement to temporary quarters terminates.

66:701
B Temporary quarters
H B Actual subsistence expenses
B B B Reimbursement
H B B B Eligibility

Transferred employee may disestablish residence at the old duty station even though the spouse did
not disestablish residence there. Thus, the employee is entitled to temporary quarters subsistence
expenses. However, the employee may not be reimbursed for the first 10-day period of lodging for
which receipts are not available since regulations require receipts for lodging before reimbursement
is allowed. Federal Travel Regulations (FTR) para. 2-5.4b.

67:285
B Temporary quarters
M B Actual subsistence expenses
H B B Reimbursement
N B B B Eligibility

When transferred federal employees can demonstrate a reasonable need, temporary quarters sub-
sistence expenses (TQSE) may be paid for periods prior to the moving day at the old permanent
residence and after the delivery day of household goods at the new permanent residence. Hence, an
employee of the National Security Agency who was transferred from Ottawa, Canada, to Fort
Meade, Maryland, may be allowed TQSE for his use of a hotel in Ottawa prior to the time his house-
hold goods were picked up at his old residence there, if he can demonstrate that the residence was
unavoidably rendered uninhabitable prior to that time because of the packing of his furniture. The
employee was also properly allowed TQSE for an additional night’s temporary lodgings following
the delivery of his household goods in Maryland because the delivery was made late in the day and
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without advance notice, and in those circumstances the employee could neither move into his new
residence immediately nor avoid being charged for staying an additional night at his hotel.

67:310
B Temporary quarters
H B Actual subsistence expenses
H B B Reimbursement
H W B N Eligibility

A transferred employee requests reimbursement for a fee he paid to a relocation company so that
his family could remain in their former residence 23 days after the residence was purchased. The
claim is denied since the employee’s home was not vacated as required by the applicable provisions
of the Federal Travel Regulations.

67:544
B Temporary quarters
B B Actual subsistence expenses
l B B Reimbursement
H W B N Eligibility

A transferred employee was authorized and reimbursed for temporary quarters subsistence ex-
penses for 60 days, but the agency questions whether the quarters were temporary based upon the
duration of the lease (6 months), the movement of household goods into the residence, the type of
quarters (single family dwelling), the lack of clear and definite intent to seek permanent quarters,
and the length of time the employee occupied the dwelling (1-1/2 years). We hold that the record
supports a determination that, at the time he moved into the dwelling, the employee only intended
to occupy it on a temporary basis. He attempted to negotiate a shorter-term lease, he made substan-
tial efforts to locate a permanent residence, he moved his household goods into the residence but did
not unpack most of them, and, later, he was uncertain as to whether to purchase a residence since
he might be transferred again to another city. Under these circumstances, we conclude that the
payment of temporary quarters was proper.

67:585
B Temporary quarters
B W Actual subsistence expenses
H B B Reimbursement
B B W Eligibility
A transferred federal employee rented a furnished condominium apartment at his new post of duty
from another employee for use as temporary quarters while his new permanent residence was
under construction. Reimbursement is permissible for noncommercial lodgings if the charges are
reasonable and result from expenses incurred by the other party. Hence, in this case the transferred
employee may be allowed full reimbursement of the rent he paid based on information showing that

the rent was less than the cost of commercial lodgings and was reasonably related to the actual
expenses incurred by the other employee in the arrangement.

68:329
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B Temporary quarters
8 Actual subsistence expenses
i B E Reimbursement
H B B 8 Eligibility
A transferred employee, who performed en route travel for more than 24 hours, and arrived at 9
p.m., claims lodging costs for the evening of arrival. The claim is denied. Under paragraph 1-
7.5b(2)c) of the Federal Travel Regulations (FTR), his allowable en route per diem for the last day is
limited to the meals and incidental expense (M&IE) rate for the previous day. Since he arrived
during the last quarter of the day, the full daily M&IE rate is payable. Under FTR, para. 2-
5.2g(1Xa), his temporary quarters eligibility begins with the next calendar day quarter. Since that
was the first quarter of the following day, that full day is the first day of temporary quarters eligi-
bility for which 60 days’ temporary quarters subsistence expenses were reimbursable thereafter.
68:459
# Temporary quarters
B B Actual subsistence expenses
M B B Reimbursement
B H H B Eligibility
A transferred employee claimed temporary quarters subsistence expenses for herself for 4 days
when inclement weather prevented her from returning to her residence at old duty station which
she had not vacated in order to allow daughter to complete school session. Her claim is disallowed
since she had not vacated her old residence as required by the Federal Travel Regulations before
temporary quarters expenses may be reimbursed.
69:414
B Temporary quarters
B Actual subsistence expenses
H B B Reimbursement
H B B N Eligibility
A transferred employee’s claim for temporary quarters subsistence expense (TQSE) at his new duty
station was terminated by his agency because his family moved into permanent quarters elsewhere.
The employee may be reimbursed TQSE as a single individual for the period authorized since his
dependents’ occupancy of quarters away from his duty station was not related to his transfer.
69:493
M Temporary quarters
# B Actual subsistence expenses
I B W Spouses
Il H B H Eligibility
Where transferred employee’s spouse failed to join employee at new duty station, the employee’s

claim for temporary quarters subsistence expense for spouse is denied since there is no evidence
that the spouse vacated or intended to vacate the residence at the old station.

67:286
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B Temporary quarters

M W Actual subsistence expenses

H B B Spouses

B B B ¥ Eligibility

A transferred employee, who occupied temporary quarters, was joined by his wife for 8 days of
househunting during the temporary quarters occupancy period. The employee is entitled to continue
receiving temporary quarters subsistence expense for himself during that period, and, under FTR,
para. 2-4.1a, to receive reimbursement for his wife’s travel expenses and per diem, limited to the
meals and incidental expense rate, during the 8 days of househunting. George L. Daves, 65 Comp.
Gen. 342 (1986).

68:459
B Temporary quarters
H B Actual subsistence expenses

Il B B Spouses
I B B E Eligibility

An agency may pay a civilian employee’s claim for temporary quarters subsistence expenses for her
spouse incident to her transfer, even though the authorization is issued retroactively by amendment
to the employee’s order, and even though the spouse is a member of the uniformed services who is
also being transferred, provided reimbursement would not result in the couple receiving a duplica-
tion of payments for the same purpose.

69:224
B Temporary quarters
H B Determination
B B N Criteria

A transferred employee and his immediate family moved into a house which he owned at the new
duty station. He had rented it out for 3 years prior to transfer, and has currently listed it for sale.
The employee claims entitlement to 60 days’ subsistence expenses for temporary occupancy of the
residence, asserting that it is unsuitable for children and that he intends to move to permanent
quarters closer to his worksite as soon as it is sold. His claim may not be allowed. The asserted
unsuitability for children and the plan to move as soon as it is sold are too vague and indefinite to
establish that the house qualifies as temporary quarters.

68:554
Bl Temporary quarters
Ml B Determination
H H B Criteria

Employee whose old and new residences were in Columbus occupied temporary quarters for 30 days
in connection with successive transfers. She acquired a new permanent residence but was unable to
occupy new residence immediately because of a holdover provision allowing the sellers to remain in
possession. Paragraph C13006 of the Joint Travel Regulations, volume 2 (FTR para. 2-5.2h), which
generally prohibits payment of TQSE for short distance transfers, is not a bar to payment since this
provision was not intended to apply to situations where the old residence sale is under one transfer
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order and the new residence purchase is under another order as the timing of the sale and purchase
are no longer within the employee’s control.

69:414
B Temporary quarters
H W Interruption
B B Actual expenses
H E BB Temporary duty
A transferred employee, while occupying temporary quarters at his new permanent duty station,
was required to perform several days temporary duty away from that duty station. He retained his
temporary quarters during that absence and seeks reimbursement as part of his temporary quarters
subsistence expenses in addition to per diem received for his temporary duty. His claim for tempo-
rary quarters lodging expenses may be allowed if the agency determines that the employee acted
reasonably in retaining those quarters. 47 Comp. Gen. 84 (1967); and B-175499, Apr. 21, 1972, are
overruled.

69:73

B Temporary quarters
B B Interruption
H N B Actual expenses
H B B A Temporary duty
Paul G. Thibault, 69 Comp. Gen. 72 (1989), held that a transferred employee who, while occupying
temporary quarters at his new duty station, was required to perform several days temporary duty
away from that station, may be reimbursed the costs of retaining his temporary quarters during his
absence in addition to per diem he received for his temporary duty if the agency determines that he
acted reasonably in retaining those quarters. Thibault applies prospectively only since it represent-
ed a substantial departure from prior decisions. Therefore, an employee’s claim which was settled
prior to Thibault may not be overturned on appeal based on the new rules announced in Thibault.

70:321
H Travel expenses
H B Privately-owned vehicles
B B H Mileage
A transferred employee claims reimbursement for 3,541 miles for relocation travel based on his
odometer reading for the route he traveled. The claim is limited to 2,853 miles which represents the
most reasonably direct point-to-point routing between his old and new duty stations based on a
standard highway mileage guide.

69:72

M Travel expenses
B B Privately-owned vehicles
B B Mileage

An employee, permanently transferred to the place where he was on a temporary duty assignment,
returned to his old duty station by privately owned vehicle to retrieve stored household goods. The
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employee is entitled to en route per diem and mileage expenses for the round-trip since relocation
travel by privately owned vehicle is deemed advantageous to the government under the Federal
Travel Regulations, para. 2-2.3a.

69:424
H Travel expenses

B B Privately-owned vehicles
B B Mileage

On reconsideration, our prior decision, James R. Stockbridge, 69 Comp. Gen. 424 (1990), which held
that an employee who was permanently transferred to the place where he was on temporary duty,
is entitled to round-trip en route per diem and mileage expenses for return to his old duty station
by privately owned automobile to retrieve stored household goods, is affirmed. Interest is not pay-
able on the claim in the absence of an express statutory or contractual authorization.

70:571
M Travel expenses
H W Privately-owned vehicles
B B Multiple vehicles
BB W Mileage

An employee, transferred from Fairbanks, Alaska, to Washington, D.C., was initially authorized to
drive one privately owned vehicle (POV), to be accompanied by his wife and dependent child, with a
second dependent child to travel by air at a later date. His travel authorization was amended to
permit delayed relocation travel by his wife using a second POV, to be accompanied by the second
dependent child. Employee was allowed mileage only for first POV. Under paragraph 2-2.3e(1) of
the Federal Travel Regulations, use of more than one POV in lieu of other modes of personal trans-
portation may be authorized under certain specified conditions. Since the conditions were met and
agency approval was granted, mileage for the second POV is allowed.

68:417
B Travel expenses
H B Privately-owned vehicles
M B B Multiple vehicles
B N N Mileage

An employee, transferred from Fairbanks, Alaska, to Washington, D.C., by amendment to his travel
authorization, was authorized to use two privately owned vehicles (POV), to transport himself and
his immediate family, based on his wife’s need to delay her relocation travel. The employee drove
one POV and was paid travel per diem at the full rate. His wife, who drove the second POV at a
later date, was allowed per diem only at the accompanied rate (75 percent of full per diem). Under
paragraph 2-2.2b(1)(b) of the Federal Travel Regulations, per diem at the full rate applies to her
since she drove a second POV as an authorized mode of transportation on different days than the
employee.

68:417
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H Travel expenses

H B Reimbursement

# B A Circuitous routes

B B N Weather conditions

A transferred employee traveled to his new duty station by an indirect route to avoid a severe heat

wave in accordance with an American Automobile Association recommendation. He was denied the

extra mileage and per diem associated with that route because his agency determined that the heat

wave was not an “act of God.” The claim is remanded to the agency to consider whether the cause

necessitating the indirect route was for other reasons acceptable to the agency. See decisions cited.
68:37

# Travel expenses

H B Reimbursement

B B Eligibility

An employee, permanently transferred to the place where he was on a temporary duty assignment,

returned to his old duty station by privately owned vehicle to retrieve stored household goods. The

employee is entitled to en route per diem and mileage expenses for the round-trip since relocation

travel by privately owned vehicle is deemed advantageous to the government under the Federal
Travel Regulations, para. 2-2.3a.

69:424

Travel

B Actual subsistence expenses
BN Fraud

H B B Allegation substantiation
H BB H Evidence sufficiency

An employee represented on a travel voucher that he lodged for 64 days at Saarbrucken during
temporary duty in Germany, when, in fact, he lodged in Homburg, where the applicable per diem
rate was lower than in Saarbrucken. In the absence of a satisfactory explanation for the discrepan-
cy, there was sufficient evidence to support the agency’s finding of fraud, and the employee may not
be allowed subsistence expenses for those days.

68:517
B Actual subsistence expenses
H B Reimbursement
B B Amount determination

A Veterans Administration employee transferred from Michigan to New York was authorized 60
days of temporary quarters subsistence expenses. He was allowed full payment in the amount of
$3,256.81 on his claim for reimbursement of his meal costs based on his itemized listing of the actual
cost of each meal and an agency determination that these costs were reasonable. Additional reim-
bursement is denied on a supplemental claim in the amount of $950 for groceries the employee later
asserted had been transported from Michigan to New York and used in temporary quarters. The
Federal Travel Regulations limit reimbursement to reasonable expenses, and the record provides no
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basis to disturb the agency’s determination that his reasonable subsistence expenses had already
been fully reimbursed. Furthermore, the record shows that the $950 claimed was an estimate. Such
estimate is insufficient to establish actual grocery costs, as the regulations require.

67:451
H Advances
B Debt collection
B E B Waiver
B BB B Manpower shortages

An appointee to a manpower shortage category position was issued orders erroneously authorizing
reimbursement of relocation expenses as though he were a transferred employee, and he was given
an advance of funds to cover some of those expenses. After he completed travel to his duty station
the error was discovered. The employee has no legal right to reimbursement of the expenses of the
house-hunting trip and temporary quarters subsistence expenses he incurred, even though the
orders purportedly authorized reimbursement of these expenses, since the expenses were in excess
of those prescribed by statute and the government is not bound by orders or advice contrary to the
applicable statutes. The government’s resulting claim against the employee for repayment of the
travel advance can be considered for waiver under 5 U.S.C. § 5584 to the extent that (1) the advance
was used for the erroneously authorized temporary quarters subsistence expenses and (2) the em-
ployee remains indebted to the government for repayment of the amounts advanced after the ad-
vance has been applied against the legitimate expenses. Since in this case the employee's legitimate
expenses exceed the amount of the travel advance, however, there is no net indebtedness which
would be appropriate for waiver consideration.

67:493
M Advances
H B Overpayments
M B B Debt collection
W N BNE Waiver
Authority to waive uniformed services members’, National Guard members’ and civilian employees’
debts arising out of erroneous payments of travel and transportation allowances was added to 10
U.S.C. §2774, 32 U.S.C. § 716, and 5 U.S.C. § 5584, by Public Law 99-224, 99 Stat. 1741. As provided
in section 4 of Public Law 99-224, the authority applies only to debts arising out of payments made
on or after the effective date of the law, December 28, 1985.

67:484
H Bonuses
BB Acceptance
H B B Propriety
Five AID employees traveling on official business participated in airline frequent flyer programs
and earned free tickets which they used for personal travel. AID found the employees liable for the
value of the tickets used and the employees appeal. Decisions of the Comptroller General have con-

sistently applied the rule that airline promotional mileage credits earned on official travel may only
be used for official travel and may not be used by employees for personal travel. Thus, the employ-
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ees are liable for the full value of the tickets. Erroneous advice of agency officials cannot defeat
application of the rule.

67:79
B Bonuses
M B Acceptance
B N B Propriety

The rule requiring an employee to account for airline promotional material earned on official travel
applies to benefits such as accommodation upgrades to business class or first class when they are
obtained in exchange for mileage credits. Therefore, an employee may not exchange mileage credits
for accommodation upgrades absent authorization or approval by the appropriate agency official. 63
Comp. Gen. 229 (1984) clarified. The restrictions on the use of firstclass travel contained in FTR
para. 1-3.3d now apply to upgrades obtained in exchange for mileage credits, but could be revised in
order to maximize the integration of airline incentive programs into agency travel plans. Collection
of the value of the unauthorized or unapproved upgrades used prior to this decision is not required.

67:80

H Bonuses
Bl Acceptance
H B B Propriety
An employee, while traveling on official business, was denied lodging the first night at the selected
hotel due to their overbooking. The hotel issued a bonus lodging certificate to the employee for one
night of free lodging. Such a certificate is the property of the government and not the employee
since the general rule is that a federal employee is obligated to account for any gift, gratuity, or
benefit received from private sources incident to the performance of official duty. Also, allowing the
employee to retain the certificate would result in double reimbursement to the employee since the
government paid for lodging at a substitute hotel that evening.

67:328
B Bonuses
BB Acceptance
I Bl B Propriety
The Department of Health and Human Services, Region VI, maintains airline frequent flyer ac-
counts for its employees who travel on official government business. Since GSA regulations do not
provide for a system in which the agency may return these materials to employees and employees
have no property rights in the materials, the accounts may not be returned to employees upon sepa-
ration or retirement even if the agency determines it has no use for the benefits.

69:643
Bl Commuting expenses
B H Prohibition
I B B Applicability
Use of a government vehicle for transportation between an employee’s home and an airport or
other common carrier terminal in conjunction with official travel is not precluded by the statute
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governing home-to-work transportation or by any provision of the Federal Travel Regulations. Con-
trary views expressed in B-210555.23, May 18, 1987, will no longer be followed.

70:196
B Executive exchange programs

A federal employee who participates in the Executive Exchange Program is entitled either to reloca-
tion expenses or to travel expenses since the program is in the interest of the government and the
participant remains an employee of his agency during the exchange period. However, the agency
retains the discretionary authority to determine whether the employee’s placement at the private
sector location shall be as a permanent change of station or as a temporary duty assignment. 54
Comp. Gen. 87 (1974), modified.

70:378
B Government vehicles
B B Accidents
B W Government liability
If a vehicle being operated by a federal employee in the performance of official business is involved
in a collision due to the employee’s negligence and a member of the family who is accompanying the
employee as a passenger is injured, then a passenger may seek damages. Since the right of recovery
under the Federal Tort Claims Act, 28 U.S.C. §§ 2671-2680 (1982), is predicated on the law of the
place of occurrence, the government’s liability might be increased by permitting the family member
to accompany the employee.

68:186
B Government vehicles
HH Use
Under the provisions of 31 U.S.C. §§ 1344 and 1349 (1982 & Supp. IV 1986), a government-owned or
leased vehicle may only be used for the performance of official business. It does not violate those
statutes, however, for an agency to allow a dependent of an employee to accompany the employee as
a passenger in such vehicle. 57 Comp. Gen. 226 (1978).

68:186
B Government vehicles
H B Use
Customs Inspectors are not entitled to mileage reimbursement where Customs Service determines
that use of government-owned vehicles (GOV) is advantageous to the government, a GOV is avail-
able, and Inspectors do not request or receive agency approval to use their privately owned vehicles

(POV) to travel from headquarters to nearby airports in order to perform inspections. See 41 C.F.R.
§ 301-4.4(c) (1990).

70:727
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B Handicapped personnel

B B Baggage

B B Handling costs

Under the Rehabilitation Act of 1973 an employee confined to a wheelchair may be reimbursed bag-
gage handling fees he incurred at airports on temporary duty travel, but only to the extent that
these fees were incurred as the result of his disability and were higher than those that would be
incurred by a nondisabled person.

68:242
M Lodging
N & Reimbursement
H B B Government quarters
Il B B N Availability

Defense Department civilian employee on temporary duty who left government quarters which she
considered inadequate and moved into commercial lodgings may not be reimbursed her commercial
lodging costs where installation officials determined that the government quarters were adequate
and therefore declined to issue a statement of non-availability pursuant to 2 JTR para. C1055. GAO
will not substitute its judgment for that of officials who are responsible for determining adequacy of
government quarters absent clear evidence that their determination was arbitrary or unreasonable.

69:205
B Non-workday travel
B E Travel time
HE BB Overtime

Finding that travel for employees attending training course away from their official duty station
and outside their regularly scheduled administrative workweeks does not qualify as an event which
could not be scheduled or controlled administratively within the meaning of 5 U.S.C. § 5542(bX2XB)
(1982), claims for overtime compensation for employees under the statute are denied. Agency here
controlled use of training facility and controlled scheduling of participation. Although agencies are
exhorted to schedule traveltime to the maximum extent possible within the regular workweek of
the employee (5 U.S.C. § 6101(b)(2)), Congress has authorized overtime pay for traveltime only under
the specifically limited circumstances set forth in 5 U.S.C. § 5542 and employees in this case are not
entitled to overtime compensation merely on the basis that their travel took place outside their reg-
ular workweek.

66:620
B Non-workday travel
HH Travel time
H 8l Overtime
Customs Inspectors may be entitled to overtime under 5 U.S.C. § 5542(bX2)(B) (1988) if Customs Serv-
ice requires them to spend time in travel outside normal duty hours to return GOVs to headquar-

ters following completion of inspections. Entitlement to overtime would depend upon the particular
circumstances and cannot be determined in the abstract.

70:728
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B Overseas allowances

W Rental allowances

M B H Eligibility

Upon occupying rental quarters overseas, the employee claims he is entitled to the rental portion of
the living quarters allowance authorized by 5 U.S.C. § 5923(2) (1982), despite the fact that he had
previously owned and occupied a home at the same post for more than 10 years. We hold that the

10-year limitation on reimbursement of a rent substitute when the employee owns quarters did not
bar his entitlement to rent reimbursement upon occupying rental quarters.

68:341
B Overseas travel

H B Tour renewal travel
B W Dependents

Under 41 C.F.R. § 302-1.4(e) (1990), an employee’s daughter is a member of his household where he
and his former spouse have joint legal and physical custody of their daughter and she resides with
him more than 50 percent of the time. Therefore, the employee may be reimbursed for his daugh-
ter’s travel costs incurred in connection with his overseas tour renewal agreement travel.

70:522
B Overseas travel
H B Travel modes
MWW B Domestic sources
HE BB Air carriers

Under travel arrangements made by his agency, a U.S. Information Agency employee traveled from
Costa Rica to Greece on foreign air carriers, although under an alternate routing he could have
traveled part of the way on a U.S. carrier. The employee should not be assessed a penalty for violat-
ing the Fly America Act, 49 U.S.C. App. § 1517, because he is an employee of an agency covered by
an exception to the act, 49 U.S.C. App. § 1518, for travel between points outside the United States.
Although it is within the agency’s discretion to limit use of the exception, applicable agency regula-
tions do not make the exception inapplicable to this travel.

69:264
B Overseas travel
Bl Travel modes
M B W Domestic sources
M H N B Air carriers

A U.S. Information Agency employee being transferred from California to Greece was required to
stop in Washington, D.C., for 7 days of consultation. He was then routed by his agency on a U.S. air
carrier from Washington, D.C., to Frankfurt, Germany, and by foreign carrier on to Greece, because
U.S. carrier service for the entire distance was not available on the day he traveled, although it was
available 5 days a week. The Comptroller General’s Fly America Guidelines do not specifically re-
quire a delay in beginning travel in these circumstances. The Foreign Affairs Manual provides gen-
erally that scheduling the use of U.S. carriers is expected for transfer travel or when the traveler
has flexibility. However, this general policy statement does not support a penalty against the em-
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ployee in this case since the agency scheduled his travel and apparently concluded that the travel
could not be delayed.

69:265
B Overseas travel
H B Travel modes
B H B Terrorist threats

Where the Drug Enforcement Administration follows its proposed procedure in granting authority
to employees, threatened by terrorists acts, to travel on foreign flag air carriers to avoid the threats,
the Comptroller General will not question the agency’s determinations that the use of a foreign car-
rier is necessary to protect the employees’ safety. In these circumstances use of the foreign carrier is
considered a necessity as provided under the guidelines implementing the Fly America Act.

68:633
B Permanent duty stations
H B Actual subsistence expenses
B B B Prohibition
An employee attending an advisory council meeting in the vicinity of her official duty station
rented a hotel room rather than return to her residence, due to heavy snow and blizzard conditions,
in order to ensure her presence at the meeting the next day. Her claim for lodging expenses must
be denied since employees may not be reimbursed for per diem or subsistence at their headquarters
regardless of unusual conditions.

68:46

B Permanent duty stations
B Actual subsistence expenses
H B B Prohibition
Internal Revenue Service employees seek reimbursement of cost of attending a speech given by the
Commissioner of the Internal Revenue Service at their permanent duty station, which included a
meal. Cost of attendance may be paid under 5 U.S.C. § 4110 since attendance fee included the meal
which was provided at no additional or separable cost and which was incidental part of the event in
question.

68:348
B Permanent duty stations
H B Actual subsistence expenses
H B B Prohibition
Customs Service may not pay for cost of catered meal provided federal employees attending Cus-
toms Service sponsored meeting of United States-Bahamas Working Group, an interagency task
force. Absent specific statutory authority, federal employees may not be paid per diem or actual
subsistence at headquarters regardless of any unusual working conditions. See cases cited. Gerald

Goldberg, et al., B-198471, May 1, 1980, is not applicable to situations involving routine business
meetings at headquarters.

68:604
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B Permanent duty stations

B W Actual subsistence expenses

l # B Prohibition

U.S. Army may not pay for meals provided to employees at internal Army meeting within employ-
ees’ official duty station. Although 5 U.S.C. § 4110 authorizes the payment for cost of meals where
cost of meals is included in registration or attendance fee, 38 Comp. Gen. 134 (1958), or, in limited
circumstance, where the cost of meals is separately charged, Gerald Goldberg, et al, B-198471, May
1, 1980, this provision has little or no bearing upon purely internal business meetings or conferences
sponsored by government agencies. 46 Comp. Gen. 135 (1966).

68:606
H Rental vehicles
H H Fines
i H B Liability

Absent a clear and unambiguous law to the contrary, United States and its activities are free from
state regulation including payment of fines. Therefore, parking tickets are personal liability of em-
ployee responsible for their being issued. See court cases cited.

70:153
H Rental vehicles
B B Fines
Hl B B Liability

A Selective Service System (SSS) employee paid a $50 parking ticket written on a vehicle leased by
SSS to prevent the ticket from doubling. SSS determined that the paying employee was not the
party responsible for receipt of the ticket and did not identify another employee as responsible for
receipt of ticket. Whether SSS may reimburse paying employee depends upon whether employee
paid a valid obligation of the United States arising by virtue of the language in motor vehicle lease
agreement whereby SSS as lessee agreed to not permit leased “vehicle to be used in violation of”
District of Columbia law and regulations and that SSS would “indemnify and hold lessor harmless
from any and all . . . penalties resulting from violation of such laws.”

70:153
H Rental vehicles
H B Fines
N B B Liability
Although the operator of vehicle is liable for payment of parking ticket, District of Columbia law
makes owner of vehicle ultimately liable for payment of parking ticket. District law also provides
that lessor of vehicle may eliminate liability for parking tickets incurred by lessee. Therefore,
whether employee who paid $§50 ticket on assumption that agency was liable for such as damages to
lessor under a hold-harmless clause in lease agreement paid an obligation of the government for
which employee may be reimbursed, depends upon whether lessor would have had to pay the ticket.

Request is returned to agency with instruction to make determination regarding lessor’s liability
since submission lacks requisite finding.

70:154
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B Rental vehicles
H B Property damages
B A N Claims
HH B Payments
An Army employee who was authorized to rent a commercial vehicle while on temporary duty and
who damaged the vehicle while returning it from the meeting place to his place of lodging at 2 a.m.
was on official business and is entitled to be reimbursed for the payment of damages.

68:318
B Temporary duty
B H Annual leave
B B Return travel
H B B B Constructive expenses
An employee was authorized round-trip air travel by premium class, but he did not return by premi-
um class since he had scheduled annual leave in advance. The employee is not entitled to credit for
the premium-class travel for the return trip for purposes of establishing constructive cost since his
scheduled annual leave removed the justification for premium-lass travel on the return trip.

70:437
Bl Temporary duty
H B Determination
Two Interior Department employees, who were assigned to temporary duty on the Statue of Liber-
ty/Ellis Island project, may be paid per diem even though their assignments may last 2 to 3 years.
These assignments can be considered temporary duty given the nature of the duties and the fact
that the project is time-limited even though it has encountered unanticipated delays beyond the
control of the agency. See Edward W. DePiazza, B-234262, dated today. (68 Comp. Gen. 465)

68:454
# Temporary duty
H B Determination
A Navy employee on a long-term temporary duty assignment at a contractor’s site may remain on
temporary duty until completion of the contract. The employee’s duties, flight-testing during the
term of a contract, are the type of duties normally handled on a temporary duty basis; the assign-
ment is for a finite period; and the cost to the government of the temporary duty assignment is less
than a permanent change of station.

68:465
Bl Temporary duty
H B Determination
A federal employee who participates in the Executive Exchange Program is entitled either to reloca-
tion expenses or to travel expenses since the program is in the interest of the government and the

participant remains an employee of his agency during the exchange period. However, the agency
retains the discretionary authority to determine whether the employee’s placement at the private
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sector location shall be as a permanent change of station or as a temporary duty assignment. 54
Comp. Gen. 87 (1974), modified.

70:378
B Temporary duty
H H Per diem
Il B B Additional expenses

An employee is not entitled to additional per diem for an extended tour of temporary duty in
Ottawa, Canada, where an agency complied with the Federal Travel Regulations and reduced his
per diem in writing, in advance. Employee has not shown that agency’s action in reducing per diem
rate for long-term temporary duty detail was arbitrary, capricious, or contrary to law. Moreover,
employee is not entitled to any per diem for the period after his duty station was changed to
Ottawa.

69:638
M Temporary duty
H Bl Per diem
H H N Additional expenses
Il B N N Rest periods

An employee in an official travel status made an unauthorized daytime stopover as a rest stop in-
stead of continuing travel to his destination, which by his own admission he could have reached
well before nightfall. His claim for additional per diem incident to the rest stop may not be allowed.
Our decisions do not approve rest stops unless travel during normal periods of rest are involved. 54
Comp. Gen. 1059 (1975).

67:292
M Temporary duty
HE A Per diem
H H W Additional expenses
Sl B B B Rest periods

An employee, who traveled by an indirect route and combined an extended period of annual leave
with temporary duty travel from Anchorage, Alaska, to Oklahoma City, Oklahoma, and return, was
not authorized a rest stop under 41 C.F.R. § 301-7.6(c)(6)(i) since the scheduled travel, if performed
by a usually traveled route, would have been less than 14 hours. However, the employee was per-
mitted a reasonable rest period with per diem at the temporary duty location before reporting for
duty under 41 C.F.R. § 301-7.6(c)(6)(v). Per diem may be paid on a constructive basis beginning the
last quarter of the day the employee could have left to arrive at the temporary duty station the
evening before temporary duty was to begin and ending on the quarter day the employee would
have arrived home had return travel been performed timely and expeditiously.

70:656
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B Temporary duty

H B Per diem

Bl B B Additional expenses

H H B W Rest periods

An employee performed temporary duty travel from Bethel, Alaska, to Oklahoma City, Oklahoma,
by usually traveled route several days prior to the date travel was scheduled, and returned home
timely and expeditiously immediately following completion of the temporary duty assignment. Since
scheduled outbound travel was in excess of 14 hours, a rest stop with per diem could have been
authorized under 41 C.F.R. § 301-7.6(c)6)(i) at an intermediate point. Even though a rest stop was
not authorized under 41 C.F.R. § 301-7.6(c)(6)(v), the employee was permitted a reasonable rest
period with per diem at the temporary duty location before reporting for duty there. On a construc-
tive basis, per diem may be paid beginning the last quarter of the day the employee could have
reasonably left to arrive at the temporary duty station the day before temporary duty was to begin
and ending on the quarter day the employee arrived home following the temporary duty assign-
ment.

70:656
H Temporary duty
H W Per diem
H W B Additional expenses
B B B H Rest periods
Under the provisions of the Federal Travel Regulation governing authorized rest stops for travel
where one or more duty points are outside the continental United States, 41 C.F.R. § 301-7.6(cX6)(i)-
(v) (1989), a reasonable rest period, not to exceed 24 hours, may be permitted as a matter of agency
discretion at destination before reporting for duty when a rest stop is not authorized en route even
if annual leave is taken en route.

70:656
B Temporary duty
H B Per diem
H B B Eligibility
Two Interior Department employees, who were assigned to temporary duty on the Statue of Liber-
ty@® Ellis Island project, may be paid per diem even though their assignments may last 2 to 3 years.
These assignments can be considered temporary duty given the nature of the duties and the fact
that the project is time-limited even though it has encountered unanticipated delays beyond the
control of the agency. See Edward W. DePiazza, B-234262, dated today. (68 Comp. Gen. 465)

68:454
W Temporary duty
H B Per diem
# B W Eligibility
A Navy employee on a long-term temporary duty assignment at a contractor’s site may remain on

temporary duty until completion of the contract. The employee’s duties, flight-testing during the
term of a contract, are the type of duties normally handled on a temporary duty basis; the assign-
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ment is for a finite period; and the cost to the government of the temporary duty assignment is less
than a permanent change of station.

68:465
M Temporary duty
H B Per diem rates
Hl B H Amount determination

Employee authorized to travel by commercial air carrier on two separate temporary duty assign-
ments chose, as a matter of personal preference, to travel by privately owned vehicle and to take
annual leave for the brief period between the two assignments. Although the employee did not
return to his permanent duty station between the two assignments, he is entitled to reimbursement
for mileage and per diem for his actual travel limited, however, to the constructive costs for two
round trips by commercial air carrier between his permanent duty station and the respective tem-
porary duty locations. The constructive cost is computed on the basis of the travel by commercial
air carrier authorized and not on the basis of commercial air travel between points on the employ-
ee’s actual travel itinerary.

66:449
M Temporary duty
N B Per diem rates
B B B Amount determination

Employee who traveled by privately owned vehicle as a matter of personal preference is entitled to
mileage and per diem for the distance actually traveled, limited to the constructive cost of the
travel authorized. Where travel orders provided for travel by commercial air carrier, constructive
cost computation should include usual taxicab or airport limousine fares to and from the origination
and destination airports.

66:450
Bl Temporary duty
H B Per diem rates
H B W Amount determination

On the basis of amended travel orders stating that the use of government and/or contractor mess
facilities would adversely affect their mission or be impractical, a certifying officer of the United
States Army paid civilian employees of the Army Corps of Engineers on temporary duty in Saudi
Arabia per diem for meals for periods they occupied government-furnished quarters where govern-
ment-furnished meals were available. The certifying officer should take action to recoup per diem
amounts paid in excess of the reduced rates authorized by regulation for temporary duty in Saudi
Arabia where evidence clearly shows the employees requested the amendments to their orders for
their personnel convenience and none of the employees submitted a statement of nonavailability of
meals from the commanding officer at the temporary duty point.

66:631
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B Temporary duty

B B Per diem rates

M B B Reduction

I H B N Shared lodging

The Food and Drug Administration reduced the per diem rate authorized for a group of employees
performing official travel to attend a training course, based on an agency policy of arranging for
shared hotel accommodations to be made available to groups of employees when they are attending
training courses, as a means of reducing their lodging expenses. There is nothing inherently objec-
tionable about this policy under the applicable laws and regulations, and the reduction of author-
ized per diem is consistent with the requirement of the Federal Travel Regulations that per diem
rates be reduced when lodgings are available at a reduced cost. Hence, an employee who elected to
have single accommodations as a matter of personal preference may not be allowed per diem at a
higher rate on the basis of a theory that the shared lodgings policy is invalid.

67:540
H Temporary duty
B B Personnel death
When an employee dies while on temporary duty in the United States, an agency head, in conjunc-
tion with authorizing payment for the preparation and transportation of the employee’s remains
back to his duty station, may authorize payment of the expenses of the return of the employee’s
privately owned vehicle if the employee was authorized to use the vehicle on his temporary duty
assignment as being advantageous to the government. 52 Comp. Gen. 493 (1973); B-189826, April 7,
1978, overruled.

66:677
H Temporary duty
H B Return travel
Bl B Administrative discretion
A construction employee who is required to perform long periods of temporary duty away from his
official station and does not maintain a permanent residence at his official station may be reim-
bursed for the expenses of periodic, authorized return travel for nonworkdays to his permanent resi-
dence, not to exceed the constructive cost of travel to his official station.

69:401
B Temporary duty
H H Return travel
H W B Amount determination
Agency is correct in its contention that employee was erroneously reimbursed for mileage for week-
end return travel to any place other than his new headquarters. Such overpayments may be consid-

ered for waiver if they occurred after December 28, 1985, the effective date of the amendment to 5
U.8.C. § 56584 allowing waiver of travel expense overpayments.

69:136
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B Temporary duty

B B Travel expenses

H W B Additional expenses

Il B B W Excursion rates

An employee, who had purchased a Super Saver ticket in order to combine personal travel with
temporary duty travel, was required by the government to return early to his duty station. As a
result, the employee was unable to meet the prescheduling conditions of the Super Saver ticket and
he could not use it for his return trip. Since the government may reimburse only those travel ex-

penses that would have been incurred for direct official travel, there is no authority to compensate
the employee for his loss on the Super Saver ticket.

68:640
H Temporary duty
B B Travel expenses
B B B Privately-owned vehicles
H B H Mileage
Employee authorized to travel by commercial air carrier on two separate temporary duty assign-
ments chose, as a matter of personal preference, to travel by privately owned vehicle and to take
annual leave for the brief period between the two assignments. Although the employee did not
return to his permanent duty station between the two assignments, he is entitled to reimbursement
for mileage and per diem for his actual travel limited, however, to the constructive costs for two
round trips by commercial air carrier between his permanent duty station and the respective tem-
porary duty locations. The constructive cost is computed on the basis of the travel by commercial
air carrier authorized and not on the basis of commercial air travel between points on the employ-
ee’s actual travel itinerary.

: 66:449

H Temporary duty
H Hl Travel expenses
i B B Privately-owned vehicles
H B B HE Mileage
Employee who traveled by privately owned vehicle as a matter of personal preference is entitled to
mileage and per diem for the distance actually traveled, limited to the constructive cost of the
travel authorized. Where travel orders provided for travel by commercial air carrier, constructive
cost computation should include usual taxicab or airport limousine fares to and from the origination
and destination airports.

66:450
H Temporary duty
H H Travel expenses
l B B Privately-owned vehicles
B B8 N Mileage

Customs Inspectors are not entitled to mileage reimbursement where Customs Service determines
that use of government-owned vehicles (GOVs) is advantageous to the government, a GOV is avail-
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able, and Inspectors do not request or receive agency approval to use their privately owned vehicles
(POVs) to travel from headquarters to nearby airports in order to perform inspections. See 41 C.F.R.
§ 301-4.4(c) (1990).

70:727
B Temporary duty
H H Travel expenses
B B Privately-owned vehicles
I E B W Mileage
Where a GOV is available for use but the Customs Service expressly authorizes an Inspector to use
his POV for official travel, the Inspector is entitled to mileage at the rate of 9.5 cents per mile. See
41 CF.R. § 301-4.4(c). The agency may deduct from this mileage allowance the distance the Inspec-
tor would normally travel between his residence and headquarters.

70:727
H Temporary duty
H H Travel expenses
M B B Reimbursement
H H BB Amount determination
An employee was authorized round-trip air travel by premium class, but he did not return by premi-
um class since he had scheduled annual leave in advance. The employee is not entitled to credit for
the premium-class travel for the return trip for purposes of establishing constructive cost since his
scheduled annual leave removed the justification for premium-class travel on the return trip.

70:437
H Temporary duty
Hl B Travel expenses
H B B Reimbursement
HE BN Fees
An employee, who failed to negotiate a travel advance check prior to her departure on temporary
duty, may not be reimbursed for the fee incurred when a relative sent funds via wire service.

68:689
B Travel expenses
B W Air carriers
H H 8 Code-share
HEENEUse
Travel under a ticket issued by a U.S. certificated air carrier which leases space on the aircraft of a
foreign air carrier under a “code-share” arrangement in international air transportation is consid-

ered to be “transportation provided by air carriers holding certificates” as required under 49 U.S.C.
App. § 1517 (1988), the Fly America Act. Thus, passengers may properly use tickets paid for by the
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government under a “code-share” arrangement if the tickets were purchased from the U.S. air car-
rier.

70:713
H Travel expenses
H B Cancellation
Il B B Penalties
H B H H Reimbursement
Employee may be reimbursed for a $200 penalty fee assessed by an airline when she canceled her
super-saver ticket, in spite of the fact that the ticket was originally purchased for personal reasons.
An initial determination was made by the agency that utilization of a super-saver fare would result
in economies to the government, and the charge was caused by the agency and not the employee
when it canceled the employee’s temporary duty training assignment and rescheduled it for a later
date.

67:347
A Travel expenses
M H Documentation procedures
I B B Burden of proof

Agency’s disallowance of employee’s claim for $20 per night paid to employee’s parents for lodging
with them in New York City while assigned there on official business is sustained. Employee sub-
mitted no documentation of the specific expenses incurred by his parents. Under these circum-
stances, the agency’s determination that the amount claimed was excessive is not clearly erroneous,
arbitrary, or capricious.

66:347
B Travel expenses
H B Documentation procedures
Il B E Burden of proof
Employee’s claim for reimbursement for lodging expenses is denied where the agency has met its
burden of proof that claims for subsistence expenses were tainted by fraud. The agency investiga-
tion clearly revealed fraudulent statements on a travel voucher, and the failure to prosecute crimi-
nally for fraud does not preclude administrative action on a voucher where fraudulent action is
strongly indicated.

63:108
H Travel expenses
B N Fraud
E W E Effects
Four employees admitted providing false information on travel vouchers for the cost of meals and

incidental expenses incurred while on temporary duty. Where any subsistence item shown on a
voucher for a particular day is fraudulent, the finding taints the entire per diem or actual expenses
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for that day. Thus, lodging claims for the same days of duty may not be paid. 60 Comp. Gen. 357
(1981), amplified.

68:399
M Travel expenses
H W Fraud
H B B Effects

An employee represented on a travel voucher that he lodged for 64 days at Saarbrucken during
temporary duty in Germany, when, in fact, he lodged in Homburg, where the applicable per diem
rate was lower than in Saarbrucken. In the absence of a satisfactory explanation for the discrepan-
cy, there was sufficient evidence to support the agency’s finding of fraud, and the employee may not
be allowed subsistence expenses for those days.

68:517
M Travel expenses
H H Mileage
H H B Eligibility
I EE N Local travel

Supervisory employee of the Federal Aviation Administration is not entitled to overtime under 5
U.S.C. §5542(b)2)XB) (1982) for time spent traveling outside of his regularly scheduled administra-
tive workweek since (1) the travel was within the employee’s official duty station and (2) the travel
must be away from the official duty station to be compensable. Moreover, the employee’s tasks to
pick up and deliver mail and supplies while traveling to and from his duty site was not compensable
traveltime since, as a supervisor, it was not his primary function. The employee’s claim for reim-
bursement for mileage for local travel is also denied since payment is discretionary with the agency,
and the record indicates it was never authorized or approved.

66:658
B Travel expenses
H B Official business
B H B Determination
I H B B Burden of proof
A school principal employed by Department of Defense Dependents Schools, Germany Region,
claims travel allowances for expenses he incurred incident to travel he performed when he received
notice of the agency’s proposal to remove him. The notice provided for his right to make an oral
response pursuant to agency regulation. The employee’s duty station was Erlangen, Germany, and
the agency designated Wiesbaden, Germany, as the location for the oral presentation. The oral re-

sponse, as part of the proposed adverse action process constitutes official business for which travel
expenses are reimbursable.

68:669
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B Travel expenses

B B Official business

H B B Determination

B BB Burden of proof

Firearms Instructor may not be reimbursed for costs of trying out for Olympic Shooting Team, since
the tryouts did not constitute a training program or meeting for which reimbursements are allowed,
nor did it constitute official business. The period of absence while at tryouts must be charged
against annual leave.

68:721
H Travel expenses
B W Official business
H M B Privately-owned horses/mules
Absent specific statutory authority, an agency may not pay its employees on a fee basis for the use
of privately owned transportation, including horses and mules, while conducting official business.
However, the agency may reimburse employees on an actual expense basis.

70:645
H Travel expenses
B Reimbursement
H B B Amount determination
B B B Administrative discretion
Federal agencies are not required by law to establish identical maximum expense reimbursement
rates for different employees performing the same or similar travel assignments, but reimburse-
ment rates should be reasonably fixed under uniform policies applicable to all employees. Under
this standard the Food and Drug Administration properly adopted a uniform policy of reducing per
diem rates for employees on group training assignments when they are able to reduce their lodging
expenses by sharing hotel accommodations, and of granting exemptions when room sharing is un-
available for a particular employee or would be unreasonable because of a medical problem or other
factor.

67:540
Hl Travel expenses
H B Reimbursement
B W Amount determination
H B B B Administrative discretion
Two employees were authorized temporary duty travel to receive awards at a Departmental Honor
Awards Ceremony and to be accompanied by their spouses. Although the preplanned ceremonies
were scheduled to end the morning of June 14, 1990, the official authorizing the travel had discre-

tion to allow return travel on June 15. Accordingly, the employees may be allowed lodging and full
per diem for June 14 and meals and incidental expenses for June 15.

70:440
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B Travel expenses
B @ Reimbursement
B BB Amount determination
B B B W Administrative discretion
Under the Office of Personnel Management’s guidelines in FPM Letter 451-7, July 25, 1990, agency
heads have broad discretionary authority to establish allowable per diem amounts, points of travel
origin and return, and the number of individuals authorized to travel in connection with award
ceremonies under 5 U.S.C. § 4503 (1988).

70:440
B Travel expenses
B B Reimbursement
Il B W Awards/honoraria
Under the Office of Personne! Management’s guidelines in FPM Letter 451-7, July 25, 1990, agency
heads have broad discretionary authority to establish allowable per diem amounts, points of travel
origin and return, and the number of individuals authorized to travel in connection with award
ceremonies under 5 U.S.C. § 4503 (1988).

70:440
M Travel expenses
B B Reimbursement
H B B Official business
B B B Determination
Attendance at a funeral is not normally considered official business for which an agency may pay
an employee’s travel expenses. However, where the head of the agency or his delegatee determines
that there are circumstances relating to significant activities of the agency that justify the designa-
tion of an employee as an official agency representative to attend a funeral, the employee may be
reimbursed travel expenses from agency funds. B-236110, Jan. 26, 1990; B-199526, Feb. 23, 1981; B-
166141, Feb. 27, 1969; and B-129612, July 1, 1957, are modified.

70:200
B Travel expenses
H B Reimbursement
H B B Official business
H B B B Determination
Candidates for National Institutes of Health’s (NIH) Intramural Research Training Award (IRTA)
Program may be paid for travel expenses incurred in attending preselection interviews since NIH
determines whether the candidates are qualified and the interviews are necessary to determine
their qualifications and adaptability for the positions. Although the successful candidates are consid-
ered to be “Fellows” under the Program and are not appointed as federal employees, NIH treats the

candidates in the same manner as applicants for positions in the excepted service. See Office of Per-
sonnel Management, 60 Comp. Gen. 235 (1981), and cases cited therein.

70:261
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8 Travel expenses

H B Reimbursement

B 8 B Spouses

Two employees were authorized temporary duty travel to receive awards at a Departmental Honor
Awards Ceremony and to be accompanied by their spouses. Although the preplanned ceremonies
were scheduled to end the morning of June 14, 1990, the official authorizing the travel had discre-
tion to allow return travel on June 15. Accordingly, the employees may be allowed lodging and full
per diem for June 14 and meals and incidental expenses for June 15.

© 70:440

B Travel expenses
H W Reimbursement
B B Witnesses
The statutory provision in 5 U.S.C. § 5751, authorizing reimbursement of travel expenses of govern-
ment employees called as witnesses and the implementing regulations in 28 C.F.R. Part 21 are ap-
plicable to discrimination hearings before an Administrative Judge of the Equal Employment Op-
portunity Commission (EEOC). An employee who appears as a witness at such a hearing is in an
official duty status and entitled to reimbursement for travel expenses.

69:310
H Travel expenses
H B Reimbursement
H B B Witnesses
A current employee of the Department of Veterans Affairs (VA) was summoned to testify at an
EEOC hearing concerning the witness’s official duties at his former agency, the Coast Guard. The
VA must initially authorize and pay the employee’s travel expenses so as not to disrupt the equal
employment opportunity process. Then, the VA is entitled to reimbursement from the respondent
agency (Coast Guard), which is ultimately responsible for the cost of the employee’s travel to attend
the hearing.

69:310
B Travel expenses
H B Vouchers
H B HEFraud
Employee’s claim for reimbursement for lodging expenses is denied where the agency has met its
burden of proof that claims for subsistence expenses were tainted by fraud. The agency investiga-
tion clearly revealed fraudulent statements on a travel voucher, and the failure to prosecute crimi-

nally for fraud does not preclude administrative action on a voucher where fraudulent action is
strongly indicated.

68:108
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B Travel regulations
H N Applicability

Attendance at a funeral is not normally considered official business for which an agency may pay
an employee’s travel expenses. However, where the head of the agency or his delegatee determines
that there are circumstances relating to significant activities of the agency that justify the designa-
tion of an employee as an official agency representative to attend a funeral, the employee may be
reimbursed travel expenses from agency funds. B-236110, Jan. 26, 1990; B-199526, Feb. 23, 1981; B~
166141, Feb. 27, 1969; and B-129612, July 1, 1957, are modified.

70:200
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Leaves Of Absence
M Annual leave
W Negative leave balances
HE B Error detection
H H B 8 Debt collection
Discharged Navy member’s request for waiver of a claim against him for excess leave he took while
he was in service is denied since under the circumstances he either knew or should have known at
the time that he was taking leave he had not earned, and therefore he was at fault in taking the
excess leave. Such “fault” precludes favorable consideration of his request to be relieved of his re-
payment obligations under the provisions of the waiver statute, 10 U.S.C. § 2774. Interested charges
incorrectly assessed on the debt must, however, be deleted under Department of Defense Instruction
7045.18, which provides that interest shall not accrue on the amount due while a request for waiver
is pending.

66:124
M Involuntary leave
B B Eligibility
B E W Allowances
A member of the military services on involuntary leave pending appellate review of a court-martial

sentence to a dishonorable or bad conduct discharge or dismissal from the Service, to the extent
entitled to pay and allowances, is entitled to the allowances appropriate for his duty station.

70:435

Pay
B Awards/honoraria
M B Eligibility
Section 503 of title 14, United States Code does not provide authority similar to 5 U.S.C. § 4503 to
pay monetary incentive awards for superior accomplishments to military members of the Coast
Guard who were members of a group comprised of military members and civilian employees that
was given a group award.

68:343
Bl Basic quarters allowances
B B Rates
H B B Determination
S H B N Dependents
A member with dependents is entitled to a basic allowance for quarters at the ‘“‘with-dependent”
rate (BAQ-W) when adequate government quarters are not provided for him and his dependents. A
divorced member may qualify for BAQ-W for a child living with the member’s former spouse in

private quarters if he pays child support in an amount at least equal to the difference between BAQ
at the “with-’ and “without-dependents’ rates.

70:703
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H Basic quarters allowances

B B Rates

B B Determination

I 8 B Dependents

The cost of maintaining a separate residence for the times when the member has custody of the
child may not be used instead of or in addition to support payments to qualify for BAQ-W.

70:703
M Benefit election
H B Records
H B B Revision
HE BB GAO authority

Decisions regarding who may petition a Board for Correction of Military Records are not within the
jurisdiction of the General Accounting Office. However, it is noted that pursuant to 10 U.S.C. § 1552,
only the “heir or legal representative” of a deceased member has authority to do so. In addition,
while 10 U.S.C. § 1552 confers authority to correct a military record in favor of a member, courts
have held that it does not confer the authority to correct the record against a member.

66:688
H Benefit election
B B Survivor benefits

The determination of whether a written agreement, entered into prior to the effective date of the
applicable law authorizing an election to provide Survivor Benefit Plan annuity coverage for a
former spouse, may properly serve as the basis of a “deemed” election under 10 U.S.C. § 1450(f)(3XA)
depends on the terms of the particular agreement. Such determinations must be made on a case-by-
case basis. In cases where the written agreement is determined to be effective for purposes of
“deeming” an election, if the court order predates the statute, cost should be assessed retroactive to
the effective date of the statute, otherwise the effective date is the first day of the first month which
begins after the court order.

66:687
#l Benefit election
M B Survivor benefits
If a retiree voluntarily elects to provide a former spouse Survivor Benefit Plan annuity coverage
within 1 year of his divorce, the effective date of the election is the actual date it is made. Alter-
nately, if the retiree fails or refuses to make such voluntary election, the effective date of the
“deemed” election is the first day of the month after the court order. Although the former spouse
may request the deemed election prior to the expiration of the 1-year period, the deemed election

may not be made until the year has expired, in the absence of an affirmative refusal or other event
warranting a determination that the retiree “failed or refused” to make the election.

66:687
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M Benefit election
Il B Survivor benefits

If a member dies before the effective date of statutory amendment that would have permitted the

member to elect former spouse as Survivor Benefit Plan beneficiary, there can be no deemed elec-
tion under 16 U.S.C. § 1450(f)3)(A).

66:687
H Benefit election
H B Survivor benefits
Amendments made to the Survivor Benefit Plan in 1982 and 1983 gave retired service members the
option of voluntarily electing survivor annuity coverage for a “former spouse.” A further amend-
ment enacted in 1984 provides that if a retiree agrees in writing to elect annuity coverage for a
former spouse and then “fails or refuses” to do so, the retiree nevertheless “shall be deemed to have
made such an election.” If a retiree is and always has been ineligible to provide annuity coverage
for a former spouse under the provisions of the Survivor Benefit Plan, however, the retiree cannot
properly be considered to have ever failed or refused to elect such coverage nor can the retiree be
“deemed” to have made the election under the terms of the 1984 amendment.

66:687
B Benefit election
H B Survivor benefits
A court order other than the original decree of divorce, dissolution, or annulment may be used as a
basis for a deemed election under 10 U.S.C. § 1450(N)(3). A valid legal document from a court of com-
petent jurisdiction which modifies the provisions of previous court orders relating to the subject
matter must clearly indicate that the member has voluntarily agreed to provide coverage under the
Survivor Benefit Plan for the former spouse.

66:688
B Benefit election
H 8 Survivor benefits
The “deemed” election in 10 U.S.C. § 1450(f)(3) requires the election be deemed effective on the first
day of the first month which begins after the date of the court order. Thus, in the case of a deemed
election, the election of an annuity is based on the court order rather than the date of the deemed
election and the type of coverage available the date of the court order would be applicable.

66:688
B Claims
H B Savings deposit
l B W Statutes of limitation
Il B W W Applicability
Because the 6-year statute of limitations (31 U.S.C. § 3702(b)) does not apply to claims for deposits
under the soldiers’ savings deposit program, a claim received in the General Accounting Office 32

years after it accrued is not barred by the statute. The claim for such deposits made by the service
member’s widow may not be paid, however, because the only service records still in existence relat-
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ing to it support the inference that the member was paid such deposits at the time of his retirement
in 1951, and the claimant has not presented evidence to overcome that inference.

66:40
M Claims
H B Statutes of limitation

Settlement by the Claims Group that 31 U.S.C. § 3702(b) barred claim by son for arrears of military
retired pay that were owed but never paid to his father, a retired Navy member living in China,
and survivor’s benefits, if any, owed his spouse is reversed. The claim is for moneys withheld in
accordance with 31 U.S.C. § 3329 which authorizes the Secretary of the Treasury to hold moneys in
trust if the Secretary determines that the payee lives in a country where it is unlikely that he or
she will receive checks from the United States or be able to negotiate them for full value. Claims to
recover moneys held in trust by the government are not barred under 31 U.S.C. § 3702(b).

70:612
M Death gratuities
H B Eligibility
B B B Children
A woman’s claim for a death gratuity as the widow of a deceased service member is denied since she
never obtained a divorce from her first husband and legally was not a surviving spouse. Also, her
alternative claim for the death gratuity to be paid to her children as the stepchildren of the de-
ceased is denied since her invalid marriage to the deceased precludes her children from having
become the deceased’s stepchildren.

67:569
M Death gratuities
W W Eligibility
H H B Former spouses i
A woman’s claim for a death gratuity as the widow of a deceased service member is denied since she
never obtained a divorce from her first husband and legally was not a surviving spouse. Also, her
alternative claim for the death gratuity to be paid to her children as the stepchildren of the de-
ceased is denied since her invalid marriage to the deceased precludes her children from having
become the deceased’s stepchildren.

67:569
H Death gratuities
M B Eligibility
B B Spouses

In the absence of evidence that husband of deceased service member acted with felonious intent in
connection with the member’s death, he is entitled to death gratuity payable under 10 U.S.C. § 1477.

68:340
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B Death gratuities

B B Eligibility

B B Stepchildren

A woman'’s claim for a death gratuity as the widow of a deceased service member is denied since she
never obtained a divorce from her first husband and legally was not a surviving spouse. Also, her
alternative claim for the death gratuity to be paid to her children as the stepchildren of the de-
ceased is denied since her invalid marriage to the deceased precludes her children from having
become the deceased’s stepchildren.

67:569
M Overpayments
H B Error detection
B Debt collection
H B E N Waiver
Discharged Navy member’s request for waiver of a claim against him for excess leave he took while
he was in service is denied since under the circumstances he either knew or should have known at
the time that he was taking leave he had not earned, and therefore he was at fault in taking the
excess leave. Such “fault” precludes favorable consideration of his request to be relieved of his re-
payment obligations under the provisions of the waiver statute, 10 U.S.C. § 2774. Interest charges
incorrectly assessed on the debt must, however, be deleted under Department of Defense Instruction
7045.18, which provides that interest shall not accrue on the amount due while a request for waiver
is pending.

66:124
B Overpayments
H H Error detection
H B H Debt collection
HEE R Waiver
A Navy Captain who exchanged British pounds sterling, representing the proceeds from the sale of
his London home, for dollars at a Navy disbursing office is indebted to the United States for the
$29,000 overpayment he received as a result of the disbursing officer’s use of an erroneous currency
exchange rate that violated the applicable provisions in the Navy Comptroller Manual.

70:102
H Overpayments
B Interest
B R R Waiver
Discharged Navy member’s request for waiver of a claim against him for excess leave he took while
he was in service is denied since under the circumstances he either knew or should have known at
the time that he was taking leave he had not earned, and therefore he was at fault in taking the
excess leave. Such “fault” precludes favorable consideration of his request to be relieved of his re-

payment obligations under the provisions of the waiver statute, 10 U.S.C. § 2774. Interest charges
incorrectly assessed on the debt must, however, be deleted under Department of Defense Instruction
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7045.18, which provides that interest shall not accrue on the amount due while a request for waiver
is pending.

66:124
B Reenlistment bonuses
M B Computation

Under an Air Force early separation program a group of first-term enlisted members were released
up to 5 months before their enlistments expired. Since these members were entirely free to separate
from the service, their previously obligated service may be regarded as having been terminated.
Therefore, when such a member reenlists immediately rather than separates from the service, the
full period of the member’s reenlistment may be counted as additional obligated service under 37
U.S.C. § 308(a)(1) for the purpose of computing the member’s selective reenlistment bonus.

70:67

H Reservists
H B Retirement pay
Bl N B Amount determination
H B BB Computation
A reservist’s civil service retirement income is not “earned income from nonmilitary employment”
under the dual compensation restrictions of 37 U.S.C. § 204 which requires a reduction in the pay
and allowances a member receives while incapacitated if he receives income from nonmilitary em-
ployment since civil service retirement income is unrelated to the member’s current employment
status. Accordingly, it may not be offset against his pay and allowances.

70:350
M Retired personnel
H B Post-employment restrictions
A retired Regular Navy officer who was employed by a Department of Defense contractor did not
violate 37 U.S.C. § 801(b) and implementing regulations, which prohibit a retired Regular officer
from negotiating changes in specifications of a contract with the Department of Defense, when that
officer worked with non-contracting Defense personnel as a technical expert for the purpose of co-
ordinating the correction of the malfunctioning of an item that had previously been procured and
delivered. This is so even though the technical solution proposed by the officer ultimately led to a
modification of the contract.

68:240
B Retired personnel
#l B Post-employment restrictions
Statutes barring retired military officer from representing other parties before military department
within 2 years of retirement and permanently barring officer from representing parties before gov-
ernment concerning matters in which officer was personally and substantially involved are, either

by explicit statutory language or agency regulation, not applicable to retired enlisted military per-
sonnel.

68:332
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H Retirement pay

H B Amount determination

B B Computation

H B H N Effective dates

Under 10 U.S.C. § 1401a(f), a member of an armed force who retires after January 1, 1971, may have
his retired pay calculated on the basis of the pay rates in effect and applicable to him at any point
in time after he became eligible to retire. A member receives the benefit of this law even if he is
reduced in grade, following his eligibility to retire, for disciplinary reasons including a reduction in
grade pursuant to a court-martial sentence. See 56 Comp. Gen. 740 (1977).

66:425
H Retirement pay
H B Amount determination
H B B Computation
H B BB Effective dates

Military retired pay is adjusted to reflect changes in the Consumer Price Index rather than changes
in active duty pay rates, and as a result a “retired pay inversion” problem arose: service members
who remained on active duty after becoming eligible for retirement were receiving less retired pay
when they eventually retired than they would have received if they had retired earlier. Subsection
1401a(D), title 10, U.S. Code, commonly referred to as the “Tower amendment,” was adopted to alle-
viate that problem, and it authorizes an alternate method of calculating retired pay based not on a
service member’s actual retirement but rather on his earlier eligibility for retirement.

67:267
H Retirement pay
H B Amount determination
H B B Computation
A B BB Effective dates

A provision included in the appropriation acts applicable to the Department of Defense in effect
between January 1, 1982, and December 18, 1985, prohibited any service member ‘“who, on or after
January 1, 1982, becomes entitled to retired pay” from rounding 6 months or more of service to a
full year for purposes of computing retired pay. The Department determined that this prohibition
applied to retired pay computations under the Tower amendment, 10 U.S.C. § 1401a(f), in the case of
service members who retired after January 1, 1982, but who had their retired pay computed on the
basis of their eligibility to retire on an earlier date when that prohibition was not in effect. The
Comptroller General sustains the Department’s determination, in view of the wording of the provi-
sion, but notes that reductions in retired pay under the provision should have ceased after it ex-
pired in December 1985.

67:267
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B Retirement pay
# B Amount determination
B 8 B Computation
N B B B Effective dates
Military retired pay is adjusted to reflect cost-of-living increases rather than changes in active duty
pay rates, and as a result service members who remained on active duty after becoming eligible for
retirement were receiving less retired pay when they eventually retired than they would have re-
ceived if they had retired earlier. Subsection 1401a(f), title 10, U.S. Code, was adopted to alleviate
that problem, and it authorizes an alternate method of calculating retired pay based not on a serv-
ice member’s actual retirement but rather on his earlier eligibility for retirement.

68:649
B Retirement pay
B B Amount determination
H B W Computation
Il B B N Effective dates
Members of the armed services, whether officer or enlisted, who have not met the requirements
prescribed by statute and regulation of time-in-grade for retirement in a certain grade may not have
their retired pay computed on the basis of the higher grade through operation of 10 US.C. § 1401a(f)
unless a waiver of that requirement has been granted pursuant to proper authority.

68:649
B Retirement pay
H B Amount determination
H H B Computation
H B BNl Effective dates
Time-in-grade restrictions must be satisfied by a service member in the establishment of the hypo-
thetical retirement date to be used for purposes of the alternate computation of military retired pay
authorized under 10 U.S.C. § 1401a(f).

68:649
H Retirement pay
H B Amount determination
H B B Computation
H H BN Effective dates
Ordinarily, an original interpretation of a statute must be applied back to the time of enactment of
the law. However, prospective application may be given to a decision which is inconsistent with a
reasonable administrative determination which would result in collection action against retired

members for erroneous payments of retired pay. The computation of retired pay for those members
affected should be adjusted for future payments.

68:650
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M Retirement pay
B B Amount determination
H B B Computation
B B B B Effective dates
Marine Corps board of inquiry recommended to the Secretary that a major be retired at the rank of
captain and that the member had not served satisfactorily as a major. Even though the major first
became eligible for voluntary retirement before the board’s recommendation was approved by the
Secretary, his retired pay should be calculated on the grade of captain, since it is evident that the
Secretary would not have made the statutorily required determination of satisfactory service as a
major on the eligibility date.

70:398
B Retirement pay
Bl B Amount determination
H B B Post-retirement active duty
The retired pay of a service member who was immediately recalled to active duty without a break
in service for less than 2 years is computed according to 10 U.S.C. § 1402 to reflect the additional
service, and is based on the pay rate as prescribed in that statute.

69:141
M Retirement pay
H N Claims
H B B Trust funds
B B B W Statutes of limitation
Settlement by the Claims Group that 31 U.S.C. § 3702(b) barred claim by son for arrears of military
retired pay that were owed but never paid to his father, a retired Navy member living in China,
and survivor’s benefits, if any, owed his spouse is reversed. The claim is for moneys withheld in
accordance with 31 U.S.C. § 3329 which authorizes the Secretary of the Treasury to hold moneys in
trust if the Secretary determines that the payee lives in a country where it is unlikely that he or
she will receive checks from the United States or be able to negotiate them for full value. Claims to
recover moneys held in trust by the government are not barred under 31 U.S.C. § 3702(b).

70:612
H Retirement pay
M B Computation
H Bl B Dual compensation restrictions
H B H B Bonuses
A bonus received by a retired member employed in a civilian position with the government should
not be considered in computing the reduction in retired pay required by 5 U.S.C. § 5532(c) when an

individual’s combined retired pay and pay for the civilian position exceeds level V of the Executive
Schedule as a result of the bonus, since the statute refers to the basic pay of the position.

69:338
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B Retirement pay

B N Computation

H B B Dual compensation restrictions

W B B Bonuses

A payment characterized as a bonus made to a retired member of a uniformed service employed by
the government which is awarded by raising his rate of pay temporarily must be included in com-
puting the reduction in retired pay required by 5 U.S.C. § 5532(c) where cognizant authorities have
concluded that there is no statutory authority for the payment of bonuses and the payment is treat-
ed as basic pay for other purposes. 69 Comp. Gen. 338 (1990) is overruled.

70:641
B Retirement pay
H B Overpayments
Il H H Debt collection
BN E Set-off

Collection of a debt under 37 U.S.C. § 1007(c), which provides that two-thirds of monthly pay may be
deducted from members of the uniformed service to repay a debt, rather than 5 U.S.C. § 5514 which
limits collection to 15 percent, is appropriate where legislation amending 37 U.S.C. § 1007(c) was
enacted subsequent to legislation amending 5 U.S.C. § 5514.

69:226
B Retirement pay
H B Overpayments
H B B Debt collection
H R NN Waiver

A retired member of the Coast Guard was informed that he was being paid erroneously and he
repaid the amounts due to the Coast Guard; however, the erroneous payments continued following
the notification and repayment. The member is not without fault since he should have expected the
monthly payments to change and he should have made inquiries of the proper officials when the
payments were not reduced. In such circumstances waiver of his debt may not be granted under 10
U.S.C. § 2774.

69:226
M Retirement pay
B B Overpayments
Il B B Personnel death

Over a 2-year period the widow of a deceased Army sergeant erroneously received recurring month-
ly payments of military retired pay, amounting to $24,403.60, which should have ceased at the time
of her husband’s death. After Army officials learned of his death, they stopped the retired pay and
calculated the Survivor Benefit Plan annuity payable to the widow. The widow was entitled to a
survivor’s annuity in an amount equal to 55 percent of her husband’s military retired pay. Although
the annuity entitlement is retroactive to the date of the retired soldier’s death, the widow may not
be allowed additional payment for the period for which she received erroneous retired pay. Instead,
the amount of her retroactive survivor’s annuity entitlement should be applied toward the satisfac-
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tion of the debt owed by her as the result of her improper receipt of her husband’s military retired
pay, and the remainder of the debt should be either collected or waived in accordance with applica-
ble law and regulation.

66:260
B Retirement pay
H B Property distribution
Il B B Former spouses
Notwithstanding a 1986 modification to a divorce decree giving her a direct interest in her former
husband’s retired pay, the former spouse of a retired U.S. Army member is not entitled to receive
direct payments from the retired pay of the service member since the original divorce decree issued
in 1977 awarded the retired pay solely to the member. According to the Uniformed Services Former
Spouses’ Protection Act and implementing regulations, a subsequent amendment of a court order
issued on or after June 26, 1981, to provide for a division of retired pay as property is unenforceable.

68:116
W Retirement pay
B B Reduction
I B B Computation
Marine Corps board of inquiry recommended to the Secretary that a major be retired at the rank of
captain and that the member had not served satisfactorily as a major. Even though the major first
became eligible for voluntary retirement before the board’s recommendation was approved by the
Secretary, his retired pay should be calculated on the grade of captain, since it is evident that the
Secretary would not have made the statutorily required determination of satisfactory service as a
major on the eligibility date.

70:398
B Retirement pay
B B Reemployed annuitants
H B B Dual compensation restrictions
B B B Bonuses
A bonus received by a retired member employed in a civilian position with the government should
not be considered in computing the reduction in retired pay required by 5 U.S.C. § 5532(c) when an
individual’s combined retired pay and pay for the civilian position exceeds level V of the Executive
Schedule as a result of the bonus, since the statute refers to the basic pay of the position.

69:338
B Retirement pay
H W Reemployed annuitants
H B B Dual compensation restrictions
B B Bonuses
A payment characterized as a bonus made to a retired member of a uniformed service employed by

the government which is awarded by raising his rate of pay temporarily must be included in com-
puting the reduction in retired pay required by 5 U.S.C. § 5532(c) where cognizant authorities have
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concluded that there is no statutory authority for the payment of bonuses and the payment is treat-
ed as basic pay for other purposes. 69 Comp. Gen. 338 (1990) is overruled.

70:641
# Retirement pay
M 8 Suspension
B N B Foreign employment

In 65 Comp. Gen. 382 (1986), we held that a retired U.S. Marine Corps officer, ostensibly employed
by a U.S. corporation which furnished services to the Royal Saudi Naval Forces (RSNF), was actual-
ly an employee of the Saudi Arabian government and, as such, was required to obtain consent
under 37 U.S.C. § 908 before payments of his military retired pay could be resumed. Arguments sub-
mitted in support of a request for reconsideration of this decision do not change our conclusion that
the RSNF had the right to control, supervise and direct the work of the retired officer, the key
elements in our determination that he was employed by the foreign government. Accordingly, our
previous decision is affirmed.

69:220
@l Separation allowances
B B Eligibility
A Marine Corps Reserve officer on active duty for 5 years or more who, upon involuntary separa-
tion, would be entitled to receive separation pay, is not entitled to such pay where he was trans-
ferred to the Naval Reserve under 10 U.S.C. § 716 without a break in service. In regard to entitle-
ment to pay and allowances, his military status is not considered to have been interrupted, but

rather he is considered at all times to have remained on active duty. 37 Comp. Gen. 357, distin-
guished. )

68:1
B Set-off
Hl B Military leave

Where a statute specifically refers by section number to another statute, they are interpreted as of
the time of adoption, without subsequent amendments, in the absence of a contrary legislative
intent. Therefore, under the current code, the salary offset provision in 5 U.S.C. § 5519 (1988) applies
to amounts received by reservists and national guardsmen while on military leave to enforce the
law under 5 U.S.C. § 6323(b) (1988), but salary offset does not apply to leave under 5 U.S.C. § 6323(c)
(1988) for District of Columbia National Guardsmen ordered or authorized to serve in parades or
encampments even though section 5519 literally refers to section 6323(c).

70:1
M Survivor benefits
H B Annuities
W B # Amount determination
Over a 2-year period the widow of a deceased Army sergeant erroneously received recurring month-
ly payments of military retired pay, amounting to $24,403.60, which should have ceased at the time

of her husband’s death. After Army officials learned of his death, they stopped the retired pay and
calculated the Survivor Benefit Plan annuity payable to the widow. The widow was entitled to a
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survivor’s annuity in an amount equal to 55 percent of her husband’s military retired pay. Although
the annuity entitlement is retroactive to the date of the retired soldier’s death, the widow may not
be allowed additional payment for the period for which she received erroneous retired pay. Instead,
the amount of her retroactive survivor’s annuity entitlement should be applied toward the satisfac-
tion of the debt owed by her as the result of her improper receipt of her husband’s military retired
pay, and the remainder of the debt should be either collected or waived in accordance with applica-
ble law and regulation.

66:260
@ Survivor benefits
B B Annuities
B B B Amount determination

In Croteau v. United States, 823 F.2d 539 (1987), the Court of Appeals for the Federal Circuit held
that the widow of two service members was entitled to a full, unreduced Survivor Benefit Plan an-
nuity from the Army based on her second marriage, even though she was also drawing Dependency
and Indemnity Compensation from the Veterans Administration on the basis of her first marriage.
We will follow the court’s judgment and overrule our prior contrary decision in Technical Sergeant
John T. Baker, USAF (Retired) (Deceased), B-190617, Feb. 16, 1978. Individuals similarly situated to
the plaintiff in the Croteau litigation are entitled to have their annuities adjusted upward retroac-
tively, subject to the 6-year statute of limitations set out under 31 U.S.C. § 3702(b).

67:408
H Survivor benefits
B B Annuities
H B H Amount determination

A provision of the laws governing the Survivor Benefit Plan, 10 U.S.C. § 1450(b), in certain circum-
stances requires a widow or widower who is eligible for more than one annuity, on the basis of more
than one marriage, to elect which annuity to receive. While the provision uses the term “elect,” its
evident purpose is to give the individuals covered the highest annuity for which they are eligible.
Hence, what is involved is not so much a matter of making an election as it is of simply determin-
ing which annuity provides the greatest benefit. There is consequently no basis for objection to the
retroactive changing of such so-called elections, if that change will produce the greatest benefit for
an annuitant in the retroactive recomputation of annuities necessitated by a new interpretation of
the law under a court judgment.

67:408
H Survivor benefits
H B Annuities
H B H Eligibility
H BB B Former spouses
Army officer, having validly divorced his first wife in 1946, married again in 1960. When he then
married a third wife in 1972 without dissolving his second marriage, his third wife was not legally

married to him and therefore did not qualify as the beneficiary of his Survivor Benefit Plan (SBP)
annuity. Since the second wife was legally married to the retired officer at the time of his death,
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she is his widow and is the proper beneficiary of the SBP annuity in spite of the third ceremonial
marriage.

67:561
M Survivor benefits
B W Annuities
H B B Eligibility
N HE B ]llegitimate children
Claims for Survivor Benefit Plan annuities submitted by the mothers of illegitimate children of two
deceased retired service members are denied because neither child lived with her father in a regular
parent-child relationship, as required by 10 U.S.C. § 1447(5).

70:25

M Survivor benefits
H B Annuity payments
B Bl Eligibility
If a member has voluntarily agreed to make an election of Survivor Benefit Plan coverage on behalf
of his former spouse but fails to do so, and the former spouse requests the deemed election in com-
pliance with 10 U.S.C. § 1450(N(3)A), the deemed election on behalf of the former spouse must be
recognized. Collection must be made of any funds paid to the current spouse, subject to waiver pro-
visions under 10 U.S.C. § 1453.

66:688
B Survivor benefits
M B Annuity payments
Il H B Eligibility
A retired Air Force sergeant elected to provide Survivor Benefit Plan annuity coverage for his
daughter. The daughter was subsequently adopted by her stepfather following her mother’s divorce
and remarriage. The adoption proceeding was set aside by a later state court order. Questions about
the soundness of the later court order setting aside the adoption do not overcome the presumption
in favor of its validity. Therefore, the daughter remained eligible for an annuity under the Plan as
the member’s dependent child beneficiary.

67:138
B Survivor benefits
B B Annuity payments
I H @ Insane/incompetent persons
BB E B Determination
Survivor Benefit Plan annuitants should not be considered incompetent, and in need of a court-ap-
pointed guardian to manage their annuity payments, solely because they have a physical handicap
or disability. Thus, there is not basis for objecting to benefit payments being sent directly to an

annuitant solely because of her impaired vision, since that alone would not render her incompetent
to manage her personal financial affairs. 65 Comp. Gen. 621 (1986) clarified.

66:340
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H Survivor benefits

H B Annuity payments

B B Insane/incompetent persons

H B BN Determination

While Alzheimer’s disease can cause or lead to mental incompetence, persons diagnosed as having
this disease may nevertheless remain competent to manage their personal financial affairs responsi-
bly. There is no basis for objecting to Survivor Benefit Plan payments being made directly to an
annuitant who has the disease, unless it is established that the annuitant is actually incompetent,
either in competency proceedings in a state court, or otherwise in a statement of professional opin-
ion of a physician or psychologist that the annuitant is incompetent to manage responsibly the
amounts due. 62 Comp. Gen. 302, 307-308 (1983) clarified.

66:340
B Survivor benefits
B Annuity payments
B B Offset
H H H B Social security

When a widow’s Survivor Benefit Plan annuity is reduced because she receives social security bene-
fits based on her husband’s lifetime earnings, the reduction cannot exceed the amount she actually
receives from Social Security.

69:203
B Survivor benefits
B B Annuity payments
B W Powers of attorney

Survivor Benefit Plan annuitants are not precluded from accepting assistance from other persons in
completing and filing annuity application forms. There is consequently no basis for objection to the
son of a retired Army colonel’s widow filing an annuity application form on her behalf as her agent
under a power of attorney, with the request that benefit payments be made directly to her, provided
that she is not mentally incompetent. 65 Comp. Gen. 621 (1986), clarified.

66:341
H Variable housing allowances
H B Amount determination

A member who is entitled to Basic Allowance for Quarters (BAQ) at the with-dependent rate, based
on his payment of child support, and who is also entitled to a Variable Housing Allowance (VHA),
may not receive VHA at the higher with-dependent rate solely by reason of a separation agreement
that also awards “primary custody” of dependent children to the former spouse, but with “tempo-
rary” and “physical” “secondary custody” to the member at other times. However, the member is
entitled to VHA at the with-dependent rate where he can demonstrate that he had actual physical
custody of the children for periods in excess of 3 months. The computation of such VHA should take
into consideration only the member’s direct housing costs and not the costs incurred by the former
spouse.

69:407
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B Variable housing allowances
B B Amount determination

A divorced member who is entitled to a variable housing allowance (VHA) may receive the higher
rate for a member with dependents (VHA-W) for continuous periods in excess of 3 months when his
child is living with him. The costs of maintaining a home for the child’s visits does not entitle him
to VHA-W when the child is living with the member’s former spouse or visiting the member for
shorter periods.

70:703
B Variable housing allowances
B B Eligibility
Service members are generally authorized payment of a variable housing allowance (VHA) when
assigned to duty in a “high-housing-cost area.” The applicable statute restricts the eligibility of re-
servists for VHA to those called to active duty for a period of not less than 20 weeks. This restric-
tion was imposed because reservists are eligible for per diem allowances to provide reimbursement
of their lodging expenses when they are called away from their homes to perform duty for a period
of up to 20 weeks at another locality, and an anomaly would result if their lodging costs were paid
through per diem but they simultaneously received VHA for that locality. Hence, a regulation im-
plementing the VHA statute properly restricts payment to reservists assigned to duty for 20 weeks
or more “at one location,” even though the statute does not use that phrase in express terms, since
this regulation furthers the purpose of the statute and operates to prevent simultaneous payments
of per diem and VHA for one locality.

66:453

Relocation
B Cost-of-living allowances
M B Eligibility
A member of the military services ordered to a designated place outside the continental United
States, Alaska, and Hawaii to await final action by a Physical Evaluation Board is entitled to the
overseas housing allowance (OHA) and cost of living allowance (COLA) appropriate for the designat-
ed place.

70:435
B Cost-of-living allowances
B B Eligibility
A member of the military services ordered to a designated place in the continental United States,
Alaska, or Hawaii to await final action by a Physical Evaluation Board is entitled to the variable
housing allowance and cost of living allowance appropriate for the designated place.

70:435
B Dislocation allowances
H B Eligibility
An Air Force chaplain with no dependents assigned to family-type housing rather than to bachelor
quarters upon a permanent change-of-station transfer is not entitled to a dislocation allowance, not-
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withstanding his belief that his assignment to family housing caused him to incur miscellaneous
relocation expenses that should be reimbursed through payment of the allowance. The governing
provisions of statute authorize payment of a dislocation allowance to transferred service members
without dependents only if they are not assigned to government living quarters of any type at their
new duty station.

66:225
B Dislocation allowances
B B Eligibility
The Joint Travel Regulations may not be revised to authorize the payment of a dislocation allow-
ance to service couples, without dependents, assigned to government family quarters upon a perma-
nent change-of-station transfer. Under the applicable statutes two active duty service members who
are married cannot claim one another as dependents for allowance purposes. Therefore, both must

be considered members without dependents and neither is entitled to a dislocation allowance when
assigned to government quarters upon a permanent change-of-station transfer.

66:225
B Household goods
l B Advance payments
B B B Liability
B R EE Waiver

Under the armed services voluntary do-it-yourself (DITY) program, transferred members move their
own household goods and receive an incentive payment based on 80 percent of what it would have
cost the government to move them by commercial carrier. The member may receive an advance
payment based on his estimated weight of the goods with final settlement being made based on
actual weight of the goods. In some cases because of inaccuracies in the weight estimate, the
member must repay part of the advance received. The resulting debt is not subject to waiver consid-
eration under 10 U.S.C. § 2774 because it did not arise out of an “erroneous payment,” but was the
result of the regular operation of the program. Exceptional cases where there was some government
error, such as erroneous orders, will be considered on a case-by-case basis.

67:485
H Household goods
H B Losses
H B B Replacement
B B B Shipment costs
Where 'a service member’s household goods are lost at sea during government-procured transporta-
tion to Iceland incident to a permanent change of station, the transportation of replacement items,
within the member’s authorized weight allowance applicable when the travel orders became effec-
tive, may be made at government expense, even though the items were acquired after the effective
date of orders. Our holding in 50 Comp. Gen. 556 (1971) will no longer be followed. The Joint Feder-

al Travel Regulations may be amended to authorize the transportation of replacement items under
such circumstances. 50 Comp. Gen. 556, overruled.

68:143
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B Household goods
B Vessels
B B ¥ Shipment

The definition of the term “household goods” contained in the Joint Federal Trave Regulations, pro-
mulgated under the authority in 37 U.S.C. § 406(b), may be revised to include small boats and
canoes so such articles may be moved at government expense as part of uniformed service members’
household goods shipments. Upon such revision 53 Comp. Gen. 159 (1973) would be superseded.

67:230
H Household goods
B B Weight restrictions
H B Liability
HEEN Waiver

A long-distance practice of the government in arranging transportation of employees’ and service
members’ household goods incident to transfers of duty stations is for the government to contract
with commercial carriers using government bills of lading (GBLs)- Upon completion of the shipment
the government pays the carrier and collects any excess charges from the member or employee for
exceeding his or her authorized weight allowance or for extra services. Employees’ or members’ re-
sulting debts do not arise out of “erroneous” payments, and therefore are not subject to consider-
ation for waiver under 10 U.S.C. § 2774, 32 U.S.C. § 716, or 5 U.S.C. § 5584. Exceptional cases where
there was some government error, such as erroneous orders, will be considered on a case-by-case
basis.

67:484
H Household goods
B B Weight restrictions
B H Liability
HE Rl Waiver

Married enlisted members sharing the same residence in Belgium were each entitled to a household
goods transportation allowance of 7,000 pounds for their return to the United States to be dis-
charged from the Army. Although the husband initially intended a combined allowance of 14,000
pounds, the wife, who was in the hospital with serious injuries, did not have the opportunity to
authorize use of her allowance for pickup of the household goods. The Army, therefore, allocated all
8,592 pounds of the pickup to the husband’s 7,000-pound allowance, resulting in his purported in-
debtedness for excess weight. But after their discharge, they shared a residence in the United States
when the household goods were delivered, and neither of them sought to have the Army reship the
household goods because of misdelivery. Consequently, by acceptance of the delivery they demon-
strated that they intended the shipment to be made under a combined allowance of 14,000 pounds,
and there is no indebtedness to the government for excess weight.

68:521
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B Mobile homes

H B Reimbursement

H B B Overpayments

Il H B W Liability

Uniformed services members and civilian employees are entitled to movement of their mobile
homes in lieu of household goods at government expense upon a change in duty station. Their maxi-
mum entitlement is an amount equal to the cost of moving their maximum entitlement of house-
hold goods. In some cases the government arranges the move and pays the carrier the full cost, and
in other cases the members or employees receive an advance and arrange the move themselves. In
either case if the members or employees incur a debt to the government because of exceeding their
maximum entitlement, the debts may not be considered for waiver under 10 U.S.C. § 2774, 32 U.S.C.
§ 716, or 5 U.S.C. § 5584, because they resulted from the regular operation of the program and did
not arise out of “erroneous” payments. Exceptional cases where there was some government error,
such as erroneous orders, will be considered on a case-by-case basis.

67:485
B Overseas allowances
H H Variable housing allowances
B B E Eligibility
A member of the military services ordered to a designated place outside the continental United
States, Alaska, and Hawaii to await final action by a Physical Evaluation Board is entitled to the
overseas housing allowance (OHA) and cost of living allowance (COLA) appropriate for the designat-
ed place.

70:435
B Reimbursement
#l B Payments
B B H Foreign currencies
H B H E Exchange rates
A Navy Captain who exchanged British pounds sterling, representing the proceeds from the sale of
his London home, for dollars at a Navy disbursing office is indebted to the United States for the
$29,000 overpayment he received as a result of the disbursing officer’s use of an erroneous currency
exchange rate that violated the applicable provisions in the Navy Comptroller Manual.

70:102
H Relocation travel
B B Dependents
W B W Post differentials
H H | B Eligibility
The Joint Federal Travel Regulations may be changed to allow the payment of station allowances
for service members’ dependents who are moved to a designated place outside of the continental
United States in Alaska, Hawaii, Puerto Rico, or in any territory or possession of the United States

when the service members are transferred from their duty stations inside the continental United
States to a restricted area in the same circumstances that would allow payment of the dependents’
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transportation to the place upon the authorization or approval of the Service Secretary concerned.
49 Comp. Gen. 548 (1970) and Lieutenant Colonel Charles D. Robinson, 56 Comp. Gen. 525 (1977), are
modified.

68:167
B Relocation travel
B N Dependents
il B H Travel regulations
Il H B E Amendments

There has been recognized only a narrow exception to the general rule that only persons who are a
uniformed service member’s dependents on the effective date of his change-of-station order are enti-
tled to transportation to the new station at government expense. This exception applies to children
who are unborn on the effective date of the order where the mother’s travel is delayed by service
regulations prohibiting her travel due to her advanced pregnancy. Upon further consideration and
in accordance with a broader exception authorized civilian employees, no objection is raised to a
proposed amendment to the uniformed services regulations to include as a dependent, for transpor-
tation allowance purposes, infants born after the effect date of orders because their mother’s travel
was delayed for any official reason. 50 Comp. Gen. 220 is modified accordingly.

66:497
H Relocation travel
M W Post differentials
Il H B Dependents

The Joint Federal Travel Regulations may be changed to allow the payment of station allowances
for service members’ dependents who are moved to a designated place outside of the continental
United States in Alaska, Hawaii, Puerto Rico, or in any territory or possession of the United States
when the service members are transferred from their duty stations inside the continental United
States to a restricted area in the same circumstances that would allow payment of the dependents’
transportation to the place upon the authorization or approval of the Service Secretary concerned.
49 Comp. Gen. 548 (1970) and Lieutenant Colonel Charles D. Robinson, 56 Comp. Gen. 525 (1977), are
modified.

68:167
B Relocation travel
l B Reimbursement
H B B Circuitous routes
Notwithstanding orders directing a member to report to a specific port of embarkation incident to a
transfer overseas, the member’s entitlement to travel allowances is based on travel from the appro-

priate port of embarkation serving his temporary duty station when the orders do not direct travel
to some other point.

69:164
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M Relocation travel

B B Reimbursement

Ml N B Circuitous routes

Service member was assigned on an emergency, permissive basis to a unit near his family en route
to a permanent change of station from Germany to Seneca, New York, and subsequently was direct-
ed to report to Seneca. Member should be reimbursed for his travel in accordance with the orders
issued to him, which authorized reimbursement for travel from Germany to St. Louis, which facili-
tated the permissive assignment, and per diem and mileage limited to that applicable for travel to
Seneca from Philadelphia, the port to which he otherwise would have flown from Germany.

69:537
H Relocation travel
B E Travel time
B B N Delays
B B N Personal convenience
Service members traveling under permanent change-of-station orders are eligible under the Joint
Travel Regulations for additional travel time and monetary allowances for delays en route taken at
ports to await delivery of their automobiles, only if they demonstrate that the delays were caused
by circumstances beyond their control. Hence, a Navy officer may not be allowed an additional 10
days travel time for a delay taken to accept delivery of his automobile at Norfolk, Virginia, while he
was en route from Bermuda to Texas, where it appeared he could have avoided the delay by arrang-
ing for the timely shipment of the automobile prior to his departure from Bermuda.

66:152
B Temporary quarters
B B Actual expenses
B N Spouses
B B B N Eligibility
An agency may pay a civilian employee’s claim for temporary quarters subsistence expenses for her
spouse incident to her transfer, even though the authorization is issued retroactively by amendment
to the employee’s order, and even though the spouse is a member of the uniformed services who is
also being transferred, provided reimbursement would not result in the couple receiving a duplica-
tion of payments for the same purpose.

69:224
B Variable housing allowances
B B Eligibility
H B B Amount determination
Under a 1985 amendment to the variable housing allowance (VHA) law, VHA is reduced under cer-
tain circumstances where it, together with basic allowance for quarters, exceeds a member’s housing
costs. The amount of reduction, if any, depends on the member’s monthly housing costs, with higher

monthly housing costs resulting in no reduction or a lesser reduction. The regulation defining
monthly housing costs may not include the cost of a second mortgage taken for reasons other than
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repairing, renovating or enlarging a residence since VHA is an allowance to help a member pay for
housing in a high cost area.

67:145
B Variable housing allowances
B B Eligibility
H B B Amount determination

The definition of monthly housing costs for the purpose of computing the VHA may include the cost
of a loan not secured by realty provided that the loan is taken for the purpose of repairing, renovat-
ing or enlarging the member’s residence. There is no statutory impediment to amending applicable
regulations to reflect this, but is a matter left to administrative discretion in implementing the
VHA statute.

67:146
H Variable housing allowances
W B Eligibility
B B Amount determination

A service member married a woman who owned a house with a first and second mortgage on it, and
it became their family residence. She had been previously married, and she had taken the second
mortgage to pay her former husband an amount due him in their community property settlement
whereby she retained the house after their divorce. The regulation defining monthly housing costs
for purposes of computing a uniformed service member’s variable housing allowance (VHA) excludes
the cost of a second mortgage taken for other than repairing, renovating, or enlarging a residence
since VHA is an allowance to help a member pay for housing in a high-cost area, not to satisfy a
community property settlement. Neither may the second mortgage in these circumstances be consid-
ered a mortgage taken for the initial purchase of a residence.

67:578
M Variable housing allowances
H B Eligibility
H B B Amount determination
The definition of monthly housing costs for purposes of computing a variable housing allowance
(VHA) may not include a cost for the interest or other return on investment a service member loses
for the money he puts down upon purchasing his residence (a so-called “opportunity cost”). In pro-
mulgating the VHA regulations, the services chose not to include opportunity costs, and it was
within their latitude under the law to do so.

67:578
B Variable housing allowances
B B Eligibility
H B B Amount determination
Service member who paid cash for his home may not prorate the purchase amount monthly in order
to include it in his “monthly housing cost” for purposes of obtaining a full Variable Housing Allow-

ance (VHA). The purpose of a VHA is to defray housing costs in those parts of the United States
where housing costs are especially high, and since the allowance is intended to be attuned to mem-
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bers’ actual housing costs, a member who has no actual out-of-pocket housing expense does not qual-
ify for the full allowance.

68:106
B Variable housing allowances
B B Eligibility
H B H Amount determination
A member of the military services ordered to a designated place in the continental United States,

Alaska, or Hawaii to await final action by a Physical Evaluation Board is entitled to the variable
housing allowance and cost of living allowance appropriate for the designated place.

70:435

Travel

8 Advances

H H Overpayments
B B Debt collection
HEE R Waiver

Authority to waive uniformed services members’, National Guard members’ and civilian employees’
debts arising out of erroneous payments of travel and transportation allowances was added to 10
U.S.C. §2774, 32 U.S.C. § 716, and 5 U.S.C. § 5584, by Public Law 99-224, 99 Stat. 1741. As provided
in section 4 of Public Law 99-224, the authority applies only to debts arising out of payments made
on or after the effective date of the law, December 28, 1985.

67:484
B Advances

H B Overpayments
Il H B Debt collection
H BB A Waiver

Under the waiver statutes, the Comptroller General may waive claims against federal employees
and service members, amounting to more than $500, arising from overpayments of pay or allow-
ances if collection would be against equity and good conscience. The Comptroller General and
agency heads have concurrent jurisdiction to waive claims amounting to $500 or less. Effective De-
cember 28, 1985, the waiver statutes were amended to include claims arising from erroneous pay-
ments of travel and transportation expenses. As a result of this amendment, travel advance pay-
ments are subject to waiver to the extent that expenses are incurred by an employee or service
member in reliance on erroneous authorizations. Hence, under 10 U.S.C. § 2774, as amended, waiver
of indebtedness may be considered in the case of a member of the Air Force who was over-advanced
$326.60 for this transfer to a new duty station, where it is shown that he received the overpayment
as the result of an erroneous travel authorization and errors made in the computation of his entitle-
ment. Since the record before us does not indicate whether the standards for waiver have been met
in this particular case, the case is remanded to the Air Force for determination of whether to grant
waiver.

67:496
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M Bonuses

 H Acceptance
H H B Propriety
H N E B Dependents

Dependent students of a military member may retain nontransferable travel certificates received
from an airline as a result of a 24-hour flight delay. General rule that discount coupons and other
benefits received in the course of official travel are the property of the government does not apply
in the case of benefits received by dependents of government employees or military members whose
travel is paid for by the government but who are not eligible for per diem payments.

70:50
B Per diem
B B Eligibility
An Army Reserve officer was called to active duty from his home in Texas under orders to attend a
course of instruction at Fort Gordon, Georgia, for a period of “139 days plus allowable travel time.”
Under the applicable regulations this constituted active duty under instruction for less than a full
period of 20 weeks, or 140 days, and he was thus eligible for per diem, notwithstanding a suggestion
advanced that his assignment might be considered to have been 20 weeks or more in duration based
on the concept that it consisted of an 800-hour program of instruction conducted 8 hours per day, 5
days per week for 20 weeks.

66:264
B Per diem
B M Eligibility
After completing 58 days of a 139-day school assignment at Fort Gordon, Georgia, an Army Reserve
officer received an amendment to his original orders extending the period of his stay at Fort Gordon
from 139 days to 165 days and recharacterizing the assignment as permanent. Under the applicable
regulations this amendment did not give rise to a permanent duty assignment, however, since the
amendment did not create a new, prospective assignment period of 140 days or more as of the date
the officer received the amendment. Hence, the officer continued to be eligible for per diem during

the remainder of his assignment. The recharacterization of the assignment as “permanent” was con-
trary to regulation and therefore invalid.

66:265
H Rental vehicles
H B Property damages
B A Claims
Il B B Payments
Direct payment may be made to car rental company on behalf of military member who rented the
car where the car was damaged by another member operating it recklessly, and for personal busi-

ness, but the government also should collect any amounts it pays the company from the member
who caused the damage.

68:309
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B Temporary duty

H B Determination

B B B Durations

B B W E Time restrictions

As a general rule a service member’s assignment in excess of 5 or 6 months at one place may not
properly be characterized as “temporary,” since a temporary duty assignment confers eligibility for
reimbursement of daily lodging and subsistence expenses through payment of a per diem allowance,
and this is appropriate only for assignments of reasonably short duration. Conversely, an assign-
ment of short duration may not properly be characterized as “permanent,” since under permanent
change-of-station orders service members are eligible to have their dependents and household effects
relocated at government expense, and this is appropriate only for lengthy assignments.

66:264
B Temporary duty
#l B Determination
B B B Durations
B E BB Time restrictions

Regulations specifically provide that the assignment of a service member to a school to attend a
course of instruction of “20 weeks” or more constitutes a “permanent” assignment for travel and
transportation allowance purposes. A settled principle has been established that the term “20
weeks” means 140 days, exclusive of allowable travel time and extensions caused by public holidays.
While this is necessarily a rule of sharp delineation for determining whether an assignment to a
school is “permanent,” it is nevertheless a standard that is uniform, equitable, and administratively
useful.

66:264
H Temporary duty
H B Orders
H H B Amendments
B B B Permanent duty stations
After completing 58 days of a 139-day school assignment at Fort Gordon, Georgia, an Army Reserve
officer received an amendment to his original orders extending the period of his stay at Fort Gordon
from 139 days to 165 days and recharacterizing the assignment as permanent. Under the applicable
regulations this amendment did not give rise to a permanent duty assignment, however, since the
amendment did not create a new, prospective assignment period of 140 days or more as of the date
the officer received the amendment. Hence, the officer continued to be eligible for per diem during

the remainder of his assignment. The recharacterization of the assignment as “permanent” was con-
trary to regulation and therefore invalid.

66:265
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B Temporary duty

M B Travel expenses

i B B Reimbursement

W H B’ Amount determination

A military member on temporary duty in Germany used his personal credit card to charge the cost
of renting automobiles for official business on three occasions. He received invoices stating the cost
in Deutsche Marks and U.S. dollars and was reimbursed the dollar amounts stated. His credit card
company billed him more than the dollar amounts on the invoices because it used a different ex-
change rate than did the automobile rental company. Since the member incurred the rental costs in
Deutsche Marks, he should be reimbursed consistent with the general practice for reimbursing a
traveler on official duty overseas for charge transactions. Under the general practice, reimburse-
ment is based on the accepted exchange rate, usually the New York foreign exchange selling rate
(New York exchange rate) as of the dates of the charge transactions.

68:644
B Travel expenses
W Debt collection

A member’s claim for reimbursement of a collection made against him for the cost of traveling on a
government aircraft pursuant to personal business is denied when the member alleges that he was
eligible for space available travel but does not offer documentary evidence demonstrating that he
would have been permitted to board the flight taken as a space available passenger.

69:164
B Travel expenses
B Foreign currencies
H B B Exchange rates
B B BB Credit cards

A military member on temporary duty in Germany used his personal credit card to charge the cost
of renting automobiles for official business on three occasions. He received invoices stating the cost
in Deutsche Marks and U.S. dollars and was reimbursed the dollar amounts stated. His credit card
company billed him more than the dollar amounts on the invoices because it used a different ex-
change rate than did the automobile rental company. Since the member incurred the rental costs in
Deutsche Marks, he should be reimbursed consistent with the general practice for reimbursing a
traveler on official duty overseas for charge transactions. Under the general practice, re