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The Honorable L
The Secretary of Defense ,§

Dear Mr, Sccrctary:

In our reports to Chairman Ccorge H, Mahon, House Appropriations Focle
Committee, and Congressman Les Aspin on our review of the Army Audit
Ageney's audit of possible Ammy violations of the Anti-Deficicncy Act
(B-132900, Scptemhor 25, 1973), a copy of which was sent to you, we
concluded the following:

-- In our opinion, an overobligation occurred in the fiscal
ycar 1970 Military Personncl, Army, appropriations in
violation of the Anti-Deficiency Act,

Accordingly, we recommended that you submit a formal report to the
President and the Congress as required by the act,

On November 30, 1973, we received a letter from the Assistant
Secretary of the Army (Financial Management) commenting on our report, -2
(See enclosure.) In this letter, the Army sets forth its recasons for
disagreeing with our conclusion that it violated the Anti-Deficiency
Act,

We have reviewed the Army's position on these matters and provide
the following comments,

RECORDED OBLIGATIONS OF 529,383 MILLION
IN EXCESS 0" AMOUNT OMB APPORTLONED

With regard to the amount of $29,8 million of obligations in ex-
cess of the Office of Management and Budget (OMB) apportionments, the
Assistant Secretary is of the view that "% % % the purposc of the
apportionment process is to control the amount of obligations made
during the fiscal year; at the end of the fiscal year, the apportion-
ment has served its purpose and should no longer be considered as
limiting proper obligation adjustments; and that the controlling fac-
tor after the end of the fiscal year is the amount available in the
appropriation.” He also states that the purpose of the Anti-Deficiency
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Act is to Limit obligations Lo the aunount available In the apprvopria-
tion, and thal the apportiunee nb Ls merely a device to accomplish that
purpose,

We apree that the apportionment device will have served its pur-

pose al the end of the fiscal vear in that thoceatrter no additional
obligations properly mav be cntered into, How ver, there would be no
occasion to discegard such apportionwent alter the close of Lhe fis-

cal year, as now urgced by the Aszistant Sccrctary, except for the fact
that the amount of the oblijzations (nterved into durini the period of
availability of the appropriation excoeded the amount apportioncd--
which action is expressly prohibited by paragraph (h) of the Anti-
beficicney Act, This overoblivation of the apportiomnent during the
fiscal ycar nust be reported to the President and to the Congross as

a violation of the Anti-Deficicney Act,

We agree, however, that under OMB Circular A-34 the apportion-
ment docs not preclude the pavment of valid obligations after the end
of the fiscal year involved whecre there are adequate funds available
in the appropriations, But there would be no necessity {or making
payments in excess of the apportionments, if the provisions of the
Anti-Deficiency Act had been complicd with during the fiscal year in-
volved.,

IMPROPER DEOBLIGATION OF $74.7 MILLION
FOR URUSTy 5TOCKS

Concerning the transfer of the subsistence and clothing stock-
piles in Southeast Asia it is our view that if the 1970 appropriation
was properly obligated at the time the clothing was withdrawn from the
stock fund, such obligation continued to exist until such time as the
clothing actually was returned to the stock fund which could not have
occurred prior to the time the transfer transaction was recorded; i.e.,
in fiscal year 1971.

The Assistant Secretary's position is that "Since the end result
would have been the same, the timing of the transaction does not appear
to be material,"

We cannot agrece with the Assistant Secretary regarding this point
in that, as pointed out in our original report, 10 U.S.C. 2208 pro-
vides that proceeds from stock fund credit shall be credited to the
current applicable appropriation, '

We recognize, as stated by the Assistant Secretary that such
credit would, in effect, augment the current appropriation; however,
such augmentation occurs under 10 U,S5.C, 2208 any time that items pur-
chased in one year arc returned to the stock fund in subsequent years,

Concerning the refcrencc.by the Assistant Secretary to the intent
and policy of the Housc Appropriations Committee with respect to a
consumption-type appropriation, we have examined the 1954 appropriation
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hearings, vhich vore datoralbly citad Lo usy, and bowve found nothing in
the natters Jdiscusood Uenoin Lo be conparatde to the trantaction in
question hervee 10 the 195 appropriation hearin.,s arc rolied upon as
authorily tor the transaction, question arisces as Lo why such practice
was not institated prior Lo {iscal vear 1971, One of the primary pur-
poses of the ori inal establyshront of the stock funds was Lo place
the requi.ilionin, appropriation. on a con:umplion basis; i.e., only
the stock ter o capected Lo b Consuad durin, the fi.cal year were to
be requisitioncd during such year ond charged to that year's appro-
priation, But there is nothing in tho law, DOD or Army regulations,
any obiigatin, or accountin, proccdures approved by this Office, or
any intcot of the Coumaittees on Appropriations of which we arce aware,
which contenplate annual yecar-cud return of stock items on hand to

the stock funds for credit,

CONCLUSION AND RECOMMENDATTON ’

Accordingly, we remain of the view that the actions discussed
above constituted violations of the Anti-Deficiency Act,

We therefore restate our recomuendation that you submit a formal
report to thec President and the Congress as required by the Act,

We would appreciate receiving your comments and being advised of
any actions being taken or planned on the matters discussed in this
letter,

We are sending copies of this letter today to the Chairman, House ///
Committee on Appropriations; Represcntatives Les Aspin and J. J. Pickle;

the Dircctor, Office of Managcment and Budget; and the Secretary of the
Army.

Sincerely yours,

Comptroller General
of the United States -

Enclosure
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WASHINGTON, D.C.

Honorable Elzwer B, Staats
Comptroller Ceneral of the
United States

Washington, D.C.

Dear Mr, Staats:
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This acknowledses receipt of your communication providing us
a copy of your letter to the Chairman of the House Appropriations

Committee, dated 28 September 1973,

concerning your review of the

Army Audit Agency report of pessible Army violations of the Anti-
In the interest of stating the Department's

position on the matters covered in that letter, we would like to
make the following comments.

Deficicncy Act.

In essence, your letter states the opinion that the Army

vicls

ted the Anti-Deficiency

Act

LR

by obligating $104.5 million rmore

than the amcunt apportiouned by the Office of Management and Budget
for the fiscal ycar 1970 Military Personnel, Army appropriation,

. The total was made up of two separate
adjustments between 30 June 1970 and 30 June 1972 resulting in
recorded obligations totalling $29.8 million more than the apportion-
ment, and (b) an unrecorded obligation of $74.7 million representing

a transfer of funds,

Southecast Asia.,

amounts:

which you considered unauthorized,
fiscal year 1971 appropriation to the fiscal year 1970 appropriation,
covering the valuc of reserve stocks of subsistence and clothlng in

(a) obligation

from the

Your position as to the $29.8 million of recorded obligations
is that the reimbursements received after the end of the fiscal year
did not have the effect of increasing the total availability of the
appropriation, thus permitting upward obligation adjustments found

to be necessary.,

The letter contends that the amount stated in the '

apportionment continued to be cortrolling after the end of the fiscal '

year,

It is the Army view that the purpose

of the apporticnment

process is to control the amount of obligoations made during the fiscal
year; at the end of the fiscal year, the apportionment has served its
purpose and should no longer be considered as limiting proper obliga-
s; and that the controlling factor after the end of the

tion adjustments;
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fiscal year is the awount available in the appropriation. The wording
of the Anti-Deficiency Act ruwes clear that its purpose is to limit
oblipations to the amount zvailable in the appropriation, and that

the coportiorment is meyely a device to accemplish that purpese. TFor
example, subsection (a) prohibits expenditures or ohligations under
any appropriation or fund "in excess of the amount available therein';
and subsection (c) states that appropriztions or {unds shall be so
apportioned as to prevent obligation or expenditure in a2 manner indi-
cating nced for a deficiency or suppleiental appropriation, If the
position stated in vour letter is correct, the only way in which
obligation adjustments, exceceding the original apportionment, could be
made after the end of the fiscal year would be by obtaining a reappor-
tionment in the increased arount. Under existing procedures of the
Office of Management and Budget, it is not possible to obtain such a
reapportionment., In fact, section 41.} of Circular A~34 of the QOffice
of Management and Budget, dated July 1971, states that accounts which
have expired for obligatien purposes will not be apportioned. Several
other sections in that circular make it clear that it does not apply
to appropriations no longer available for obligation. Thus, the
position taken by you challenges procedures applicable to all executive
departments and establishwents. One effect of that position, as an
exarple, would be to preclude the payment of increased amounts due
under the terms of a contract after the end of the {iscal year, where
the payment would exceed the amount of the apportionment., The govern~
ment would thus be unable o meet its contractual obligations to the
contractor and pay him amounts legally due, even though adequate funds
were available in the apprepriation. The Army does not believe that
the intent of the Anti-Deficiency Act was to produce such unfortunate
results,

The second point raised by your letter relates to the stockpile
of subsistence and clothing in Southeast Asia, valued at $74.7 million,
transferred from the fiscal vear 1970 appropriation to the fiscal vear
1971 appropriation, with the latter making reimbursement to the 1970
account. The gist of the criticism is that this transaction could not
have been accomplished under the stock fund law, since that law requires
credits for returned materiel to be made to the current appropriation,
and the transfer was made after the end of fiscal vear 1970, While it
is true that the transier could not have been made under the stock fund
procedure after the end of the fiscal year, the fact remains that the
stock fund law did provide a procedure under which the stocks could
have been returned for credit before the end of the year, Since the
end result would have been the same, the timing of the transaction does
not appear to be material, The sicple point of this transaction is
that the budyret for the Military Personnel, Army appropriation was on
a consumpticn basis; use of the stecks in fiscal year 1971 without
charge to that vear's appropriation would have constituted an augmenta-
tion of the amount appropriated by Congress; and the charge to the





