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THE COMPTYTROLLEN GENERAL
OF THY UNITED STATES

v/ ABHINGTON, D.C. ROBAaW

FILE: B-114868 DATE: December 6, 1976

MATTER OF: Expenditures for legal expenses of Indian Tribea

DIGEST: 1. Snyder Act, 25 U. 5.C. § 13, provides discretionacy
authority for Secretary of the Interior to uue
appropriated funds to pay for attorneys fees and
related expenses incurred by Indian tribes in
ndminist ‘ative proceedings or judicial litigation,
for purpose of improving and protecting resources
under jurisdiction of Bureau of Indian Affairs.
Attorneys fees and cxpansc insurred in Judictial

ml

litigation may only be paid wnere reprcsentation hy

Department of Justice is refused or otherwise
unavailable, including sitvatica where separate
reprenentation is mandated by Court.

2. Attoineys fees and related litigation expenses
ircurred by Northern Puablo Tributarv Watsr Rights
Association, prior to decision by Col..rt of Appeals
that private attornevs may intervene in suit in
which 1.5, District Court denied intervention may
be paid from approptintions of Department of the
Interior because Department of Justice conceded
before Court of Appeals that its representation
would constitute conflict of interest, and allowed
private attornes to cooperate in preparation and
presentation of Northern Pueblo position despite
failure of Court to permit Intervention,

3. Secretary of Interior is not obligated to pay for
attorneys fees and related expenses incurred by
Indian tribes, but may within his broad discretion
to make expenditures he deems unecessary for pro-
tection of Indian resources, make such paymants
on basis of factors he concludes should be con-
sidered, including relative impecuniousness of
tribe, Determinationsn, howevex, should be made

on uniform basis. B-114B868, May 30, 1975, modified.
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This dacision to the Secretsry of the Interior responds to
two separate submissions from the Soiicitor, Department nf the
Interior, with enclosures, concerning the payment of attormeys
fees and ralated erpenses incurred or potentially to be incurred
by the Northern Pueblo Tributary Water Rights Association, the
Northern Cheysnna Tribe, and the San Pasqual Band, in separate
litigation and administrative proceedings.

The Solicitor requests, in effect, that we reconsider the
position taken in Expenditures for the legal expenses of Indian

tribes, B-114868, May 30, 1975, in which we stated:

"# % # the Secretsy of the Interior has the

discretion to exccud available approptiations to
- pay tribal legal expenses including attoraey's. ‘-es
vhere ha determiras it necesssry io do so, subject

to the limitations set forth below, In cises where
the opposing par-y is not the United States, 25 U.S,C.
§ 175 (providiug for representation by United States
attorneys) wouid bar the use of appropgxnted furds,
except in cases in which the Attormey General refused
arsistance or in which his assistance was aot othar-
wise available,'*

The Solicitor hag apparently taken the position thet: the Secretary

has discretion to pay Indian tribes' attorneys fees and related
expensis, and to institute licigation prior to consultation with the
Attormey General and irrespective of the Attorney General's determi-
nation as to whéther or not to represent the Indians involved, if he
determines that such representation is necessary for the protection
of Indian resources, and essential to the '% * % fulfillment of the
trust obligations of the United States to protect its Indien wards
and their property.’

*25 U,5.C. § 175 (1970) provides -as followss

"In all States and Territories where there are
reservations or allotted Indians the United States
attommey shall represent them in all suits at law and

- in equity.”

This duty has been consiuued as a discret’onary one, and the Attormey
General has been held to have properly refused to represent tribes in
cases prasenting a confllct of interest, both where the United States
was a party and where it was not, See B-114868, May 30, 1975, and
co.lrt cases cited therein.
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We have also been requested to clarify or reconsider our
position in B-114868, gypza, iu which we stated that the Secretary
of the Interior should make a finding, before expending funds for
attorneys fees fcr Indian tribes, that they do not have sufficient
funds to otherwise obtalin such servic:s,

NORTHERN PUEBLO TRIBUTARY WATER RIGHTS ASSOCIATION

In B-114868, supra, we i~dicated, with regard to the payment of
attorneys fees and related expe.ses 1rcurrcd by the Northern Pueblo
Tributary Water Rights Assoclation (Northern Pueblo) a3 follows:

"& % % we question the availabilicy of appropriated
funds to retain private nrtorneys to, in effect,
teview the'Justice Department's preparation of the
case involving the Northern Pueblo Tributary Water
Rights Association.’

Since the Justice Department had agreed to represant the No.thern
Pueb's, we reasoned that the Department of the Irnterior could not
slso ekpend funds to :r-view that case.

It new appears, from the material provided in the Solicitor's
current subm” ssion, that the contract providing for the payment of
attorneys fees and related litigation expenses in the subject case
was to pay. for attorunys to participate as intervenors in litigation
entitled State of New Mexico v. Aamodt (Nos. 75-1069 and 75-1106),
filed in the United States Distwict Court for the District of New
Mexico, adjudicating the rights of certain Pueblos to the use of
watar of the Nambe-Pojoaque Riv:iv uystem.

The subject litigntinn was actually initiated in 1966. How-
ever, it was not until 1573 that the four Pueblos involved in the
Asmodt case--Pojoaque, Nambe, Tesuque, and San Ildefonso--formed
the Northern Pueblo Tributary Water Rights Asssciation, because
they believed that the court waa planning to decide the case against
them, even before commencement of the trial (then schaeduled severa’
months in the fut;re) Up to this point, the Depattment of Justice
had been represénting the Pueblos, and the question Z conflict of
interest had apparently not been raised, It was at this time that
the attornay contract was en'ered iato, and the attorneys, unfamiliar
with the work done on the case up to that time, began reviewing the
theory, evidence, and trial preparation of the Department of Justice.
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The Diatrict Court, on itas own motion, struck & tendered com-
plaint in intervention, proffered by attorneys for the Nurthemn
Pueblo, holding that private counsel "# % # may not separately and
independently reptesent the Pueblos which are already represented
by government counsel.,'" Although the Department of Justice was
requirc ] to remain as nomlnul counsel for all four Pueblos involvad
‘because of the District Court's decision to deny intervention, it
conceded before the Court of Appeals that a conflict of interest
ekisted, and that the Pueblos should have been afforded separate
representation., Moreover, the Department permitted private ccunsel
to assume a predominate xole in the preparation and espousal of the
position of the Puablos.

The Department of Justice had also intervened in the adjudication
as the uecessary representative of the United States, as owner of the
Sante Fe National Forest, the water rights of which were also to be
adjudicated in the subject litigation. The Commissioner of Indian
Affairs apparently continued to pay for private counsel for the
Pueblos, having determined that,under the circuastances, this was
the only practiral means of fully protecting their rights in the case.

Attorneys for the Northern Pueblo subsequently appealed tlie denial
of intervention. In State of New Mexico v, Ammndt, 437 F.24 1102
(1976), the Court of /Appeals for the Tenth Cjrcuit, held rthat the
denial of the request for {ntervention was e¢rroneous. The court
reasoned, supra at 1106, as follows:

" % % The claim that the Pueblos are adequately
represented by government counsel is not impres-
sive, Government counsel are competent and able
but they concede that a conflict of interest

exists beiween the propriutary interests of the
United States and of the Pueblos. In such a
-itvation, adequate representation of both interasts
by the same counsel is impossible.”

The Court went on to indicate, supra at 1107, as follows:

"# % % The United States in the case at bar
recognizes and supports the right of the Pueblos
to private represenvation."

In light of the above and the broad authorlty granted in 25 U.5.C. § 2
to the Commissioner of Indian Affairs to provide for and manage all
matters arising out of Indian relations, the Court held thct the Com-
missioner could properly decide that separate vepresantatiun for the
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Pueblos should be provided, and that such a detearmination would be
wholly coampatible with the fiduciary obligations of the United
States to the Ind.ans, State v, Aamodt, gupxs at 1107,

As noted above, appropriated funds may be uaed to pay for
attorneys fees and related sxpenges whare representation by the
Attorney General is refused or ia otherwise unavailablc. Accordingly,
once the Court of Appeals determiiced that the failure of the District
Court to permit intervention was erroneous, and that the Pueblos'
private attomeys should henceforth control the litigation, rather.
than the Department of Justice, funds appropriated to the Department
cf the Interior would be available to pay attorneysfees thereafter
incurred.

Moreover, in light of the decision by the Court of Appeals that
the denial of intervention was erroneous, as well as the determi-
nations by the /ttorney General that 8 conflict of interest existed
and that ecpurn.o representation should have been accorded to the
Northern Puelilo, we conclude that appropriated furds may be used by
the Department of the Interior to pay for attormeys fees and relaced
expenses incurred by the Northern Pusblo prior to that decision.

NOKTHERN CHEYENNE TRIKE

The. Solicitor also requesta our concurrence ‘with thz view that
under guidelines set forth in B-114868, su ra, appropriated funds may
be used to pay attorneys fees anu related expénses incurred by the
Northera Cheyenue Tribe in connection with a continuing administrative
proceéeding and possible litigation against varinus energy companies
concerning the valiidity of certain coal exploration permits and leases
on the Northern Cheyenne Reservation.

As noted in ouz previous decision, the Northern Cheyenne Tribe
Lad petitioned the Department of the Interior to withdraw departmental
approva’l of leases and pe.mits previously granted for the purpose of
allowing the stripmining of coal on the Noxthern Cheyenne Reservation.
The Secretary ~¢ the Interior, oa June 4, 1974, granted the petition
in part, denied it in part, referred some questions to an administrative
hearing, and held others in abeyance, Moreover, the Secretary stated
in that decision that he would suppor: the tiibe in a lawsuit against
the coal companies or a request that the Justice Department bring A
suit in the name of the Tribe to test the validity of the permits and
leases under 25 U,5.C. § 175 (1970). 1In respon.2 to the Solicitor's
inquiry concerning the Secretary's authority to pay such expenses,
ve insued our decision of May 30, 1975, B-114868, supra.
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In a supplemental decision of September 8, 1975, the then
Acting Secretary of the Interior indicated that tha GAD decision
did not provide clear authority to fund or reimburse the Northern
Cheyenne Tribe for the cost of an administrative proceeding or
judicial litigation in the instant asituation., Accordingly, he
directed that specific authorizing legislation and appropriations
be sought for the funding of Indian tribal legal expenses in this
and similar circumstances,

A subsequent decision was issued November 10, 1975, by Secretary
Kleppe, in which he determined that despite the lack of clarity which
existed concerning the Department's broad authority to pay tribal
attorneys fees, he would pay such fees for the Northern Cheyenne
Tribe on condition that he receive an opinion from -us that such pay-
ment is lawful,

With regard to the payment of attorneys fees in possible
litigation, we have noted above that 25 U.S.C. § 175 provides for
representation of Indians by the United States attorney in all suits
at law and in équity, Because the courts have construed this statute
as permitting the U.5, attorney to refuse assistance when he determines
that a conflict of interest exists, we have determined that private
representation could be paid for from eppropriated funds where the
Attorney General refused assistance or assistance was otherwise unavail-
able,

As we understand the instant situation, should the Northrrn
Chiyenne ever institute a suit, the Department of the Interio:- (and
hence the United States) would be a necessary party, since the
validity of coal leases and permits approved by the Department of the
Interior would be the basic issue being litigated. The Departmént of
Interior apparently takes the position that the Department of Justice
could not properly represent both the United States and the Northi'rr.
Cheyenne, Even I1f this is s, however, the righ“ to make the ul" mate
determination of whether assistance should be providzd is accordrd by
statute and court rases to t'e Départment of Justice. Neither the
statute nor the court cases suggest that any othexr governmental official
has the discretion to decide whether the Attorney General shonld
represent the Indians, To so decide would render the mandate of 25
U.S.C. § 175 a nullivy. ' :

State of New Mexico v. Aamodt, supra, decided by the Court of
Appeals for the Tenth Circuit, does not as the Solicitor suggests,
indicate otherwise. In that case the court noted that the Government
not only conceded that there existed a confiict of interest but also
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suppoxted the right of the Indfans involved to private reprpleniation.
The court distiuguished Pueblo of Picuris in State of New Mexice v.

- Abeyta, 50 F.2d4 12 {10th Cir. 1931), where the private counsel for

the Pueblo and counsel fox the United States took contrary positions
on appeal. The court held in that case that when he is representing
the party involved, the Attomey General of the United States, and
not private ccunsel, must coutrol the course of litigation,

We are of the view thit {f the Department of the Interior wishes
to pay attorneys fees from appropriated funds for any litigation which
may be brought by the Northem Cheyenne, 25 U.5.C, § 175 would require
that the Department of Justice be contacted first, for exploration of
the question of whether {t would, in the particular circumstances
involved, decline to provide representation,

As noted above, the Northern Cheyenne are also involved in a
continuing administrative proceeding concemning the validity of certain
cosl exploration permits and leases. As noted fn B-114868, supra, the
basic authority for the expradgiture of funds appropriated for the
benefit of Indians is found dn the Snyder Act, ch, 115, 42 Stat, 208
(1921), 25 U.S.C. § 13 (1970), which provides ar follows:

"The Bureau of Indiam Affairs, under the supexvision
of the Secretary of the Interior, shall direct, supervise,
and expend such moneys as Congress may from time to time
appropriate, for tne benefit, care, and assistance of the
Indians throughout the United States for the following
purposes:

"General support and civilization, including education.
"For relief of distress and conservation of health,

] * * * * *

“And for general and incidental expenses in con-
nection with the adninistration of Indian affairs,"

The Supreme Court, in comeiffing on the provision has stated
"[t]his 1s Proadly phrased material and obviously is intended to

"include all BIA activities.' Morton v. Ruiz, 415 U,S, 199, 208 (1974).

Moreover, as noted in B-114866, supra:

"Appropriations for the operation of Indian pro-
grams are normally available for among other things
‘expenses necessary to provide * * * management, develop-
ment, improvement, and protection of resources and
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sppurtenant facilities under the jurisdiction of the .
Bureau of Indfan Affairs.' This appropriction is
enacted in the form of a lump-stm with po gpecitic
limitations as to use. Thus, the deteminntion of
what expenses are necessary for the stated purpose

is left to the reasonable discretion of the Secretary."

Accordingly, we continue to be of the yiew expressed in cur pricr
decision, that:

"In light of the foregoing, and particularly the
broad language and legislative higtory of the Snyder
Act, as well as our obligation to liberally comstrue
statutes passed for the benefit of Indians and Indian
_Communities (Ruiz v. Motton, 462 F.2d 818, Bl (9th
Cir. 1972), aff d men., Morton v. Rulz, augra.), it
is our view that the Secretazy of ‘the Interior has
the discretion to expend available ,appropr;.ati.ons to
pay tribal legal expenses including attorney's fees
where he determines it necessary to do 30, subject
to [certain 1imitations].”

The provisions of 25 U.5.C. § 175, discussed above, which require
that a request first be made to the Attom ey General for his representa-
tion in suits 'at law or in equity would not apply to the subject admin-
istrative proceeding, which is being conducted within the Department of
the Interior itself,

SAN PASQUA, BAND

The Solicitor alsu questions whether attomeys faes may be paid
by the Department of the Interior in ¢onnection with proceedings before
an Administrative Law Judge of the Fedarsl Power Commissicn (FPC)
(Project'No. 176, Dockets No. E-7562 and 7655), In these proceedings
the fim of Garjarsa Liss & Sterenbuch are representing the San Pasqual
Band pursuant to Contract No. 14-20-0550-2406. The Departmeént of
Justice does not participate in FPC proctedings. The Secretary of the

‘Intexior is a party to them, and is being representad by the Office of

the Solicitor. In this regard, the August 2, 1976, submission from the
Solicitor indicates as follows:

"% % % The contract to pay attorneys fees % * * deals
only with.the proceedings before the Faderal Power Com-
mission, which does not involve the Department of Justice
in any vay.
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"Thera are several reasons why .uch a contract is
necesiary, First, the Justice Department does not
pntticipate in FPC proceedings, The Secretary of

the Interior is . party to these proceedings, but

he cennot without at least the appearance of a con-
flict of interest represent the San Pasqual Band

{oxr indeed any of the bands), 1Initially, part of

the FPC proceedings entail the.assessment of past
annual charges against the present licensee. One

of the underlying allegations being made in this
assessment is the breach of the fiduclury duty by
the. failure of the Secretary of the Interior to ras-
quest tlese annual charges on behalf of the Bands

at an earlier date. The annual license fee issue

15 an awkward one for the Department, becduse it
involves allegations of puisible past derelictions
of duty by Department officials and & potential
mwoetary liability for the United States in [an
Indiau Clcims Commission proce«ding]. Similarly,

1f the district court [in a related case] or the
Federal Power Commission holds that the Bands are
entitled to water diverted from the San Luis Rev

in the past by non-Indians, the United States could
be liable to the Bands for the value of the water
diverted in [the Indian Claims Commission proceeding]
on the theory that as a trustee the United States
should have prevented the diversions. Hence, attorneys
for the Justice Department and this Dapartment obviously
esuld ba inhibited by this duality of interests from
effective representation of the Bands.

-

"In addition, the five Mission Indian Bands, all of
which are located within San Luls Rey River Watershed,
have conflicting interests because of the limited
amount of water within the watershed and the Escondido
watershed, Physically, the San Pasqual Reservation

13 located along the canal carrying the water away
from the San Luis Rey River toward Escondido. In
certain respects, it could recéive potential benefits
from the diversions which would harm the Bands located
on the San Luis Rey River. Because of these specific
coaflicts, it was determined that the Secretary of the
Interior would be in a direct conflict of interest
where his duties as a trustee would be compromised if
it advanced one Band'u interest over another. The
other Bands in the -itershed are represented by counsel
associated with the Native American Rights Fund which
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cannot represant all of the Bands. Consequently, it
was necessary to enter into the contract with Mr. Gajarsa
to provide representation to the San Pasqual Band.”

It is not our prerogative to determiine whather an actual or
potential conflict of interest exists in the subject situation. As
long a8 the Secretary of the Interior acts within his broad discretion
according to the criteria set forth above with regaxd to the Northern
Cheyenne Tribe, payment for attorneys fees in this asituation would be

proper.

INDIGENCY OF THE INDIAN TRIBE

The Solicitor of the Interior also questions the determination
made in B-114868, supra, that "# % * it would seem appropriate that
before * % % expenditures [for attorneys fees] are made by the Secretary
there be a finding that the Indians have insufficient funds to other-
‘wige obtain those services,” 1In this regard. the Solicitor argues as

follows:

" Y& % %« The United States owes a trust responsibility

to Indian tribes irrespective of the assets of the tribe,

Nothing in the two operative statutes considered in your

May, 1575 cpinion-~25 U.$.C. § 13 and J 175--limits the

availability of federal services to 1¢digent tribea, Nor,

so far as we are aware, does any other statute authcrizing

the United States to provide services to or expend apfro- :
priated fiunds on behalf of Indians require that the tribe !
be indigent. Regardless of whether the tribe is able to :
hire its own counsel, the United States (and specifically

this Department) has an independent trust responsibility

to the tribe, And--where the Deparrment of Justice 1s
_unwilling or unable to di=charge fully that responsibility

by legal representation--this Department as trustee must

have the latitude to fund special counsel to represent the

tribe. While tha ability of the tribe to hire its own

counsel may be a factor influencing the Secretary's decision

whether to pay such fees in a particular cacze, in our view

he is not absolutely constrained by the operative statutes

to limit such payments to impecunious tribes,"

We agree that the operative statutes do not limit payments by the
Secretary for attorneys fees and related expenses to impecunious tribes.
This does not mean, however, that the relative impecuniocusness vx an
Indian tribe may not be a factor for consideration by the Secretary
when a determination is being made as to whether expenditures should
be made to pay for such expenses incurred by a particular Indian tribe
in connection with a particular administrative or judicial proceading. -

-
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The operativa statutes accord to the Secretary broad discretion to
pay expenses deemed necessary by him for the protection of lndian
resources, While he could determine that payment for attorneys

feas incurred by an Indian tribe should be paid in a particular
instauce, he 4is under no obligation to make such payment. Under
these circumstances, the Secretary, within his broad discretion,
could determine that the relative impecunjousness of tribesshould be
considered in deciding whether to make payments for altorneys fees
and related expenses, If this factor is to be considered, however,
it should be applied uniformly in similar situatjons, '

B-114868, May 30, 1975, is modified to the extent inconaistent
herewith, .

Ve o,
Depuiy Comptrsl ﬁ'x’d ;:Le'ra 1
of the United States
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