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FILE: B-138042 ' PATE: Jamuary 3, 1977

MATTER OF: Arthur R. Thompson - Fly America Act:
liability formula; rest and recuperation

DIGEBT: 1, Employee's liability under 49 U.S.C. § 1517
. and thef1y Amerira guideli~zs should be
deterniined on the basis of ; :. B of reverues
.- by certificated U. 8. air cars (078 a8 a
result of the employee's improper use of
or indirect travel by noncertificated air
carriers. To the extent that State Depart-
ment!s formulas at 6 FAM 134. 5 impose
linbihty btaged on‘ ‘gain in revenues by
unauthorized carriers where traveler's
actions’ merely shift Gov.ornment revenues
betweer rioncertificated ‘air cerriers, those
formulas unnecessarily penal: .e Government
travelers.

2. In the sbsence of agency mstruetions ad0ptmg
a fare proration formula Yor determining
traveler's liability for scheduling of travel
in' violation of the Fly Amernica guidelines,
this Offic.n will apply a miieage proration
formula celeulatmg the travreler’s liability
based on certificated U, 8, iir carriers'loss
of revenues, -

3. Under State Department instrultions,

: alternate rest and recuperation (R&R)
point is to be r2garded as the\employee's
primary R&R point for gaurposea of
48 U.8.C."§ 1517. Sin certlﬁcated
U. S, air currier service is unavaﬂable
between the employee s duty station,
Kinshasa, | j ‘and his alternate R&R point,
Amsterdain, employee's action in extending
his ticket.to include personal round-isip
travel aboard a foreign &ir carrier to
Los Angeles at a reduced through fare
was not improper since his additiocnal
travel did not diminish receipt of Govern-

"ment cevenues.by certificated . S. air
carriers.
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Actual travel - :
Throug: fare Washington to more distant point $825

Segment fares:
U.S. flag, Washington to rest atop $5C4
Foreign fleg (only avail) rest atop to post 473
Foreign flag post i mei-e distant point 225
$1208
Calculation;
(£04/983 x $3800) ~ (504/1208 x $825) = $410.17 - $344, 20
" = $65,97 .

Since certificated U.S. carriers lost revenues of $65, 97, that amount
shotild be deducted from the travel voucher or recovered from the
emplcyee, as appropriate, Note that in addition the employee is
personally responsible for payment to the air carrier of the $26
amount by which the extended or indirect through fare ¢zceeds the
authorized fare payable by the Government.

As indicated t.bOVe we find no basis for legal objection to State's
use of a fare proration method for determining personal financial
responsibility for improper travel aboard noncertificated air carriers.
However.. this method is administrativaly cumbersome Bince it requires
a determination of the various segment fares and through fares:in
effect on the date travel was performed. The fares fluctuate and may
be stated in terme of foreign currency, requiring a determination of

- the currency exchange rate in effect on that date and conversion to a

dollur amdunt. We believe that the administrative costl involved could
be substantially reduced by the use of a mileage proration formula gince
segment distances remain constant and can be ascertained from the
Official Airline Guide. In the absence of administrative regulations
adopting a fare proration formula for determining liability, this Office
will appiy the following mileage prouration formula;

Sum of certificated carrier segment mﬂeage, Fare payable
authorized A x by Government

Sum of gll segment mileage, authorized
MINUS

Sum of certificated carrier segment mileage, Through fare
traveled . _ x paid

Sum of all segment mileage. traveled
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4. In view of Stat= Department's inatruction
; that altarnate rest and recuperation (R&R)
point {s to be regarded ws employee's
primary R&R poink for purposes of
49 U, S.C., ¢ 1517 and application of the
Fly America guidelinea, employee's
choice of alternate R&R location: not
serviced by certificated U, 8, alr carriers
will:be scrutinized tc assure that it meets
- ‘the purpose of rest and recuperation and
was not Aelected for the purpose of avoiding
the requirement for vse of cartificated
1. S, air carriers,

. Thig decisiol concerns the transportation expense éntitlemeat
under section 5 of the Internatioral Air Transporiation Fair
Competitive Practices Act, 48, U.S.C. § 1517, of Mr. Arthur R.
Thompson in- connection with rcet and recuperation (R&R) travel

- performed aboard foreign air carriers. Until his séparation in the
spriug of 1976, Mr. Thompson was stationed in Kitigshrua, Republic
of Zaire, as an employee of the Agency for International Develop-

- ment, In connection with his R&R travel, Mr, Thorpson was
authorized round-trip econoray air fare from Kinshasa to Rome,

: in the amount of $1, 153, 60, Amsterdam was ultimately designated

" his alternate Q&R point in accordance with 3 FAM 698.8-3. The
z;mnd trip segment air fare froin Flinshasa to Amsterdam is
1,241, 60,

Prior to his'departure on December. 2, 1975, Mr. Thompron
submitted the following itinerary:

e ———— e —— s S

December 2 Tues LV Kinshasa 2'6}40 KIM
.3 Wed AR Amsterdam 8:30

10, Wed LV Amsterdam 15:55 LH
L . 10'Wed AR Los Angeles  18:35
: January 4 Sun LV Log Angeles 20:45 L1
. 5 Mon AR Amesterdam 16:45
5 Mon LV Amsterdam 22:30 KLM
& Tuen AR Kinshasa 8:25
daving receiv »d'a cash advance for the $1, 153. 60 amotint of his
air fare payabl: by the Government, Mr., Thompson purchased an
excursion ticket on a foreign air carrier for round-trip travel from

: —_
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Kinshasa vix Amrterdam to Los Angeles and return at a cost of
$1,280, 60, Thus, for the amount of $48 ($1, 280. 80-81, 241, 60
in addition to the fare for round-trip travel betwein Kinshasa and
Amsterdam the employee was able to travel from Amaterdam to
Los Angeles and back, whereas the segment fare for round-trip
travel between those two points is $842, 84. No American carrier
was available for travel between Kinshasa and Amsterdam but
American carriei” was available between Amsterdam and Los
Angeles. Ir. view of the fact that the round-trip air fare hetween
Kinshasa and Rome payable by the Government subgidized the
employee'as aJlditional peraonal travel, the iesue is whether

Mr. Thompson violated the Fly America guidelines, B-138842,
March 12, 1976, by traveling round trip between Amsterdam and
Los Angeles aboard a foreign air carrier,

State Department's instruction reg"\rdlng .;.i.ppiication of the Fly
America guidelinec to rest and recuperai ion travel is set forth in
ite Airgram, Message Reference No. A-7187. as follows:

''When an American cirrier prov'idt.s service between
the post and the designated R&R point, the traveler
is expected to schedule his/her deperture to make use
of such carrier. If, ag somatimes occurs, an
individual chooses an alternative R&R point, this
location . 3 treated ag if it were the primary R&R
point insofar as use of American-flag carriers is
concerned. .

"“Thus, a traveler, 'who could ha\re gone to the

. designated R&R pciint using American-flag
carriers might chijose an alternative R&R point
where Américan carriers may be used only for
vart of the trip or'riot at all. This woyld be . :
permiasible under the reégulation, but iu certainly
not encouraged, In'the converse sitvation, where
the post and the pirimary R&R location are 'not
connected by American flag servie hut the post
and the alternate R&R location are, it is mandatory
for the traveler to use the Arherican carrier for
travel to the alternate R&R point, If that locatinn
is selected, Stated another way, there is no
'credit’ for the amount of foreign air]ine travel
which would have occured in going to'the normal
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RAR location and there 1s likewhle no 'penalty' for
. lesser amount of Americar flag use in travel to
an alternate R&R point, "

In accordance with this instruction, tha alternates R&R point ie to
be re&arded as the primary R&R point for purposes of compliance
with the Fly America guidelines.

There i8 no certificated U, S. air carrier service available
between Kinshasa and Amsterdam, For this reason, Mr. Thompson
properly traveled by foreign air carrier between his duty station
and alternate R&R point. The question thus posed is the effect of
his personal travel to Los Angeles.

The circumstances of Mr. Thompson's travel ‘o Los Angeles
would appéar to be aimilar to the situation considered in Airgram
Exr.mple No, 3. That example, involving the employee's extension
of his ticket pact post of essignment, is as follows:

"Travel:is authorized from Washington to post but
the traveler elects to purchage a through ticket to
another point past his post ¢. assignment,

"Through farc from Washington to post $800
Through fare from Washington to more $825
distant point —_—
"Actual travel: -
U.S. flag from Washmgton to rest stop $504
Foreign flag {(only avail) from rest stop
to post 479

Foreign flag from pust to point of extension 225
TOTAI. of segment fares $I208
] .

"rmaveler woild be lisble for; $25 when he received
his ticket, Plus: On his voucher

"225/1208 or .19 x 825 = %£.:56.75 - $25 (paid above) = $131. 75"
Appl'lcation of the above method of computation to Mr. Thompson's

travel situation would result in a liability assessment against the
emy:idyee of approximately $380 for use of foreign carriers.

-4 -
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This result points out a very basic problem with State
Department's liability provisions published at 6 FAM 134, 5 and
amplified in the Airgram referred to above, In certain cases,
application of these formulas impoae liubility on the traveler
based on a shift of Government revenues beiween noncertificated
air carriers, whereas the concern that prompted enactment of
section 5 of the Fly America Act was the loss of ravenues by
certificated U.S. air carriers. Given the nonavailavility of
certificated U.S, air carrier service between Kinshusa and
Amsterdam, certificated U. S, air carriers would have received
no Government revenues if Mr. Thompson had limited his trip
to round-trip travel between his cuty station- and authorized
alternate R&R poiit, Therefore, extension of hip ticket to
include personal travel to and from Los Angeles avoard another
foreign air carrier did riot reduce certificated U. S air carriers’
rece:lpta from Government revenues, Under the particular cir-
cumsétances, there is no legal besis for the assessment of a
penalty against Mr. Thompson for extension of his ticket to
include pereonal round-trip travel aboai'd a foreign air carrier
between Amsterdam and lL.os Angeles.

We feel it appropriate to note that Mr., Thompson in fact
remained in Amsterdam for 1 week before departing for Los
Angeles. Under these circumstances, we do not digpute his
agency's désignation of Amagterdam as his alternate R&R point,
If Mr. Thoimmpson had instead travelad th Amsterdam for the
sole purpose of obtaining a connecting ﬂight to Los Angeles,
or if the tenure of his stay in Amsterdain had been so brief
that the purpose of R&R travel could not have been met, we
would be required to find that Los Angeles was in fact his
alternate R&R point, Were this so Mr. Thompson's travel via
Amsterdam aboard foreign carriers would have been improper
since certificated U, S, air carriers are in fact available over
a usually traveled route between Kinahasa and Loe Angeles.

Where it appears that the designation of a specific location
as the alternate R&R point is made for the purpose of avoiding
use of certificiated U, S. air carriers and where the employea’s
travel to that location does not meet the purpose of rest and
recuperation, the traveler's liability for misuge of foreign air
corriers will be determined on the hasis of travel to the location
at which he spends a significant amount of time for rest and
recuperation purposes,

!
I
1
i
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We belir -e State Department’s liability formiCus warrant further
:omment. 'Che basic formulas are set forth in 8 FAM 134, b are as
ollow 3; .

"134, 5 Pursonal Financial Responsibility for
Unauthorized Use of Foreig a_Alrlines

"Where no ncceptable justification exists for
using a foreign-flag airline over all or a part
of the authorized route, or where a lesser

- amount of American-flag travel occurs hecause
of indirect or interrupted travel for perscnal
convenience, the additional amount of foreign-
flag travel ic not payable by the Government,
but ir. for the persr.-nal account of the traveler.

"Where a direct throu,;u-'are involves both
authorized scgments on American or foreing
carriérs and unauthorized segments on
foreign carriers, the traveler's share will
be calculated using the ratio of the unantho-
rized segment fare to the total segment fare
applied to the anthorized through-fare.

"Example 1 Direct travel

"Through-fare between. authorized points of
origin and:;destination equala $1000, Traveler
elects to" siop over and take a foreign-flag
‘airline from an Intermediate point where this
is not authorized., . The segment fare to the
stopover point is $700 and.the gegment fare
on the foreign carrier i3 3500 Accordingly,
the traveler would be responsible for 5/12 of
the. through-fare or $416, 87, ($700 + $500 =
$1200; $500/$1200 = ¥/12; 5/12 x $1000 =
$418. 87).

"When an indirect through-fare mcludes both
authorized segments on American and foreign
carriers and unauthorized gegments on foreign
carriers, the travéler's share will be the
difference between the direct through-fare and
the indirect througn-fare plus the difference

~ -8-
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between the direct through-fare and the segment
fare(s) performed on authorized carriers, If

the indirect segment fare(s) on American carriers
or authorized foreign carriers/equals or exceeds
the cost of the direct through-fare, the travelers
responsibility will be limited to the difference
between the direct through-fare and the indirect
through-fare,

"Example 2 Indirect travel

"Through-fare between authorized points on a
direct route is $1000, The traveler elects to
travel on an indirect route which'has a through-
fare of $1400, Part of this indirect travel is

by authorized carriers ($800 aegment fare):and
part is by unauthorized foreign carriers ($700
segmen* fare). ,The traveler would be responaible
for pay!ng. the difference betwéen the through-fares
$1400-931060 = $400 plus the differénce between the
authorized through-fare and the.amount of travel
performed cn authr=ize carriers $1000-$800 =
$200 for a total of $600, ™

For the dn-ect travel situation, State adopta a fare proration
formula measuring gi. in revenues by.' . 'unauthorized" foreign
ce.rmers. In the indirect travel situation, the fare proration
inethod is abandoned in favor of a calculation that assumes
certificated U.S. air carriers receive revenues equal to the
segment fares for segments flown aboard certificated U, 8, "air

carriers. Based on this agssumption, the indirect travel formula

attempts to measure loss of Government revenues by certificated
U, S, carciers. T.e confusion that results from use of these
different formulas is apparent from a consideration of Airgram
Example No. 3, gquoted above. That example, involving
extension of the employee's ticket past his post of assignment,
is no different in principle than the indirect travei situation.
Yet, in that example, State applies its fare proration formula
applicable to direct travel, ‘
J'."

With respect to State's direct travel example, we have no
objection to the use of a fare proration method of determining
liability, Proration of the through fare based on the individual

-7 -
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segment fares, or on a mileage basis, gives recognition to the fact
that participating carriers genorally receive an amount less than
the individual segment fares and constitutes a reasonable attempt to
determine that lesser amount. Generally, the through fare (total
charge for air travel over two or more route segments) is lesa than
the sum of the individual segment fares. The individual segment
fares are ascertainable.. However, the distribution of through fare
revenues as between participating air carriers is a contractual
matter between those carriers and, while some agreemer.is are
required to be filed with the Civil Aeronautics Board, they are

not readily available for use by other departments and-agencies

of the Federal Government, In short, there is no practicable vay
for travelers or disbursing or certifying officers to determine how
much of a through fare the individual participating ai:- carriers
actually receive,

Noththstanding the nppropriatenesa ofa proration apprOach
we believe that the-particular formula adopted’by State for direct
travel may linduly pena.lize travelers, As discussed in conjunction
with Mr. Thormpson's case, the formula would impcie a penalty
based on the employee's improper or indirect scheduling on one
noncertificated air carrier as opposed to properjor direct schedulin~
aboard another noncertificated air cerrier, While Congress intenacd
that Government revenues not benefit noncertificated air carriers
where ,certiﬁcated U.S. air carrier service is available, we find
no intent to restrici’expenditures of Government revenues where

'the employee's imﬁroper or indirect use of a noncertificated air

carrier merely traisfers Gevernment revenues to that cariier
from another noncertificated air carrier. . We find nothing in the
Act or its legislative history to suggest any obligation on the part
of the Government to protect the income of one class of noncer-
tificated air carriers as opposed to another class of noncertificated

air carrie.s.
]

State's liability formula for indirect travel purports tclimeasure

‘1088 of revenues by certificated'U. S.. dir carriers as a result of the

employee's improper or indirect schedulmg aboard noncertificated
air carriers. . In view of the purpose behind the ¥ly America
provisions, we believe, ‘that loss of revenues by certificated U. 8.
air carriers, rathér than gain in revenues by noncertificated air
carriers, is the appropriate measure of the traveler's liability for
improper or indirect use of noncertificated air carrier service,
However, we believe State'a specific formula for determining
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ligbility in the indirect travel situation fails to take into account the
fact thet certificated U, S. air carriera generally receive leaa than
the full segment fares when the ticket involves a through fare or
total charge for air travel over two or more route segments,

‘In lica of State's formilas we suggest a gingle proration formula
for all situations measuring loss of revenues by certificated U.S.
air carriers as the result of the employee's improper or indirect
use of noncertificated air carrier service. The following formula,
using fare proration, compares certificated .U.S. air carrier revenuess
earned as a result of the employee's indirect or improper travel with
the Governinent revenues certificated U.8. &ir carriers would have
earned if the employee had traveled as authorized on official business
‘and in accordance with the Fly America guidelines., It results in a
penalty against the employee only where his actions cause certificated
U.S. air carriers to suffer » loss of revenues;

Sum of certificated carrier segment fares, Fare payable
authorized x by QGovernment

Sum of all segment fares, authorized
MINUS

Sum.of certificated carrier segment fares, Through fare
traveled ’ _ x paid

Sum of all segmvut fares, traveled
The traveler ig licble only if the difference is greater than zero.

Applying thzs formula to Airgrem Example No. 3, discussed above,
the calculation of liability is as follows:

Authorized travel . i
" Through fare Washington to post $800
Segment fares: . -
U.S. flag, Washington to rest stop $504
Foreign flag (only avail) rest stop to post $479
iLkd
_g-
~




THE COMPTROLLER OENERAL
OF THE UNITYED BTATES
WASHMINGTON, D.C. 230Baa

{
. FILE: B-138042 : ‘DATE:  Jasumry 3, 2977
MATTER OF: Artaur R, Thompson - Fly America Act:
| liah{ility formula; rest and recuperation
| DIGEST: 1. Employee's liability under 49 U,S.C. § 1517
and the Fly America guideiines should be
determined on the basis of loss of revenues
. by certificated U.S. air carriers as &
result of the employee's improper ues of
! or indirect travel by noncertificated ai:
carriers. To the extent that State Depart-
ment's formulas at 8 ¥FAM 134. 8 imzose
liability baged on'gain in revenues by
: "wrduthorized" carriers where iraveler's
|‘ - actions merely shift Government revenues
between noncertificated air carriers, those
formulas unnecessarily penalize Government
travelers,

2. In the abaence of agency instructions adopting
a fare proration formula for determining
traveler's liability for scheduling of travel

! ' in violation of the Fiy América guidelines,

: this Office will epply a raileage proration :
formula calculating the traveler's liability

based on certificated U.S. a'r curriers' loss !

of revenues, '

3. Under State Departmént instructions, ‘ 5
alternate rest and recuperation (R&R} ; —
point is to be regarded as the employee's
primary R&R point for purposes of 1
49 U.S.C. § 1517, Since certificated :
U, S. ‘air carrier service-is unavailabie
between the eniployee's duty station,
Kinshasa, andhis alternate R&r point,,

Amsterdam, employee's action in extending

1 his ticket to include personal round-trip
. travel aboard a foreign air.carrier to L

Los Angeles at a reduced through fare
was not improper since his additional
b travel did not diminish receipt of Govern-
ment rcvenues by certificated U, S. aiy
carriers. '
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and in no case is liable for an amount in excess of the segment

The traveler ig liable only if the difference is greater than zero, ’
fare payable for the segment improperly traveled, '

“4‘\—
Deputy Comptroller Gerieral
of.the United States :
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