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WASHINGTON. D.C. 20lUI 

May 29, 1979 
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: The Honorable Sam. M. Gibbons 
I, Chairma~, Subcomrn1 ttee on 
.. overslght 
r committee on Ways an~ Means 
. HoUse of Representat1ves 
i 

i Dear Mr. Chairman: 

As you may recall, in his February 5 meeting with you and 
~ your staff director, ,Mr. D~ck Fogel o~ our office discussed 
~~ problem we have 1n trylng to obta1n access to tax return 
information exchanged by competent authori ties pursuant to the 
provisions of tax treaties between the United States and 

' foreign countries. At your Subcommittee's April 25 hearings 
on Tax Havens, Mr. Fogel also raised the issue in response to 
your question as to whether there would be any impediments to 
GAO looking at how the Government is dealing with the problem 
~tax evasion and tax avoidance in tax haven countries. 

The problem initially came up in the course of our work 
in response to a House Ways and Means Committee request that 
we ~tudy Federal and State problems in apportioning corporate 
income among various jurisdictions for the purpose of computing 
tax liabilities. The Committee expressed particular interest 
in the Internal Revenue Service's administration of section 482 
of the Internal Revenue Code of 1954, as amended. 

As a result of your discussion with Mr. Fogel, it is our 
understanding that you are willing to work with us to explore 
n ys to obtain Congressional and GAO access to information ex­
c~anged by competent authorities so we can carry out our over­
Slght responsibilities to assure that the Government administers 
O~r tax laws effectively, efficiently, and economically. To 
assist you in understand ing the issues involved, it was ag reed 
~hat we would provide you with an analysis of (1) the legal 
lSSues, (2) the need for access to such information to accomplish 
effective oversight, and (3) alternatives for securing access. 

. After the Subcommittee has had time to study our analysis 
w~ Would like to meet with you to obtain your views on our 
a~alysis, to seek your advice on the desirability of proceeding 
~~ th one or several of the alternatives we suggest, and to 
l Scuss hml we can work together on the r=ffort. 
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Income tax treaties to which the United States is a party 
onta in a provision which recognizes that each country may 

cllocate income and deductions between related corporations 
(such as a parent and its subsidiary) when their dealings have 
not been at arm's length. These treaties provide for negoti­
ations between the "competent authori ties" of the two treaty 
countries so that ayreements on allocations of income and 
deductions between the corporate entities can be obtained as 
a means of avoiding double taxation. Thirty-two nations have 
taX treaties with the United States. All but one 11 of the 
treaties contain a secrecy clause which restr.icts access to 
exchanged information. 

Access to the tax information exchanged under the 
treaties may be obtained by two means: qualification 
under the exception provision in the secrecy clause; pursuant 
to specific statutory authority in the Internal Revenue Code 
authorizing access to this information. 

GAO access to the tax information received by the u.s. 
'competent authori ty from other competent authorities pursuant 
to treaty provisions has been denied by IRS officials because 
they bel ieved that neither the Congress nor GAO has authority 
to receive or review such information. IRS officials indicated 

, that (1) the Congress and GAO do not meet the exception provi­
!sion in the secrecy clause and (2) the disclosure provisions 
!of section 6103 of the Code authorizing the Congress and GAO 
access to returns and return information do not extend to 
information obtained pursuant to tax treaties. 

The secrecy clause contained in nearly all tax 
treaties is as follows: 

"Any information so exchanged shall be treated as 
secret but may be disclosed to persons (including 
a court or administrative body) concerned with the 
assessment, collection, enforcement or prosecu­
tion in respect of taxes which are the subject 
of the present convention." 

I IRS officials based their decision to deny us access to 
r exchanged information on a review o~ the documented history 
t of the secrecy clause appearing in the Uni ted Kingdom (U.K .) 

~treaty with Canada does not contain the secrecy clause . 
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treaty. IRS selected the U.K. treaty because it is one of the 
oldest tax treaties, requires confidential treatment of exchanged 
information, and has been a prototype for most of the other tax 
treaties. IRS Y analysis indicated that the exceptions to the 
secrecy clause were intended to be construed narrowly and that 
neither GAO nor, by implication, the Congress qualify as "persons 
'" '* '* concerned with the assessment, collection, enforcement r or 
prosecution in raspect of the taxes which are the subject of the 
present convention." IRS indicated that the role of both the 
Congress and GAO is one of oversight, and that to perform this 
role, we were given access (by section 6l03) to returns and 
return information for purposes of evaluating the effectiveness, 
efficiency and economy of IRS operations--not for purposes of 
assessment, collection, enforcement or prosecution. 

IRS' interpretation of access allowed by the secrecy 
clause was also supported by its review of article 26 of 
the organization for Economic Cooperation and Development (OECD) 
Model Convention for the Avoidance of Double Taxation with 
Respect to Taxes on Income and on Capital. The secrecy clause 
of article 26 is basically similar to the secrecy clause of 
the U.K. treaty. Paragraphs 12 and 13 of the OECD commentary 
for article 26 outline disclosure as being authorized only to 
three categories of persons: 1) governmental employees and 
authorities, including courts, concerned with the assessment, 
collection, enforcement, prosecution, and determination of 
appeals with respect to the taxes which are tbe subject of 
the convention; 2) the taxpayer or his proxYi and 3) witnesses. 

IRS' ability to disclose tax information is governed 
by section 6103 of the Internal Revenue Code . Section 6103 (k) ( 4) 
authorizes disclosure of returns and return information to the 
competent authority of treaty nations. However, there is no 
comparable provision of section 6103 specifically restricting 
the use which IRS may make of information received from a 
treaty nation. Thus, as far as section 6103 is concerned, tax 
treaty information is return information and subject to the pre­
visions of section 6103 governing disclosure of return infor­
mation. Nonetheless, when dealing with an international 
treaty, the provisions of the Code as well as the provisions 
of the treaty must be considered. This dual concern raises 
the question of whether the treaty or the statute govern in 
case of a conflict. The Code has partially addressed this 
question. Section 7852(d), as amended in 1966, provides that 
no provision of the Code shall apply in any case where its 
~pplication would be contrary to a provision of a U.S. treaty 
1n effect at that time. 
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~ With regard to subsequent treaties, it is necessary to 
, ok to general rules of statutory construction. When a 
lOeaty and a subsequent act of the Congress conflict, the 
.t~atutory prov is ion will govern provided. there is clear and 
:9 equivocal Congressional intent to contravene the treaty 

LInd the statutory language will admi t no other reasonable an . 
; constructlon. 
I 

GAO's and the Congress' statutory authority for access 
to returns and return information is contained in two pro­
visions of section 6103, as amended by the Tax Reform Act 

. of 1976. Section 6103 (f), authorizes the House Committee 
Ion Ways and Means, the Senate Finance Committee, and the 
I Joint Commi ttee on Taxation to access returns and return 

!information. Section 6l03(f) also authorizes access for 
agents of these Committees. Section 6l03(i)(6) authorizes 
GAO to access returns and return information for the purpose 
of conducting an audit of IRS, provided such audit is not 
disapproved by the Joint Commi ttee on Taxation. 

However, in amending section 6103 in 1976 to provide 
for Congress ional and GAO access, the Congress did not 
'clearly and unequivocally" indicate an intention to abro­
gate treaty secrecy clauses. Thus, the more restrictive 
disclosure provisions of treaties prevail. Consequently, 
ne ither the Congress nor GAO can obtain access to infor­
ma tion exchanged by competent authori ties pursuant to tax 
treaties f or the purpose of assess ing the effect i veness, 
ef ficiency, and economy of the Government's tax administra-
tion functions. 

TAX INFORMATION AVAILABLE IS 
. INSUFFICIENT FOR EFFECTIVE OVERSIGHT 

When the same income becomes subject to double taxation 
~ the United States and a treaty nation, the taxpayer may 

i obtain relief through competent authori ty actions. In order 
to satisfy its goal of eliminating this double taxation, 

I the U.S. competent authority attempts to negotiate a settle­
;, Ilent with the foreign nation which will prevent the income 
'I from being taxed twice. Corporate of f ic ials des iring com-
:r patent authori ty reI ief subrni t their reques ts to IRS I Off ice 

~e, International Operations--the organization responsible 
, tor competent authority functions. IRS permits corporations 
° sUbmit these requests at any time during the audit or 

:' appeals process. 

Us In addition to negotiating with foreign countries, the 
. • competent authority also takes unilateral actions to 
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9'71. 
i liminate dou b Le taKation Eot tdxpayer:s. Unilateral action e .. , h h _. 'i 'is t aken I n Sl. t uat lons ItJ ere t e tor elg n natlon s statutory 
! eri od o f lim itations o n t ax: adjustments e xpires before ne']0-
~iat ions c an begin and in s it uat i ons where the tax adjustments 
imade by IRS i n t er-ni.'l. t ional e XanllIH.;t-S are considered de min i mus . 
tIn both,of t hes e s ituations , the U.S. cOl~petent authorit y 
ill'ill ll,i.dlaterally grant the taxpaye r t'eilef from doubl e t.:llC-­
lation by forgiving the additiona l U . S , tax that: would r esult 
ffrom IRS ' audit adjustment. Unilateral re lief i s also granted 
!when (wmpeten t authority decides tha t a sect i on 48 2 ~type 
ladjuS t lIlen t i s not adequa t ely suppor ted. 

IT"o identify those competent authority a ctions to wh ich 
,we a r e allowed a c cess u I RS has def ined treaty information 
Isllbject to the s ecrecy clause as including only that infor­
imati ol1 e lCchanged between U . S . and f oLe i9n compe ten t au thor i--

" 

ties, As such, information IRS rece ives d i ree tly f rom the 
taxpaye r through IRS r normal aud it or appeals process i s not 

Icons ide r ed subject to the secrecy clause even though t he 
,Iinforma t ion may pe rtain to t he taxtJayer's f ore ign subsidi,~ 
aries l o c ated in treaty countrie s .. 

Und er t h is d e fi n ition, we can review all unilateral actions 
involv .i.ng section 482 -type adjustments taken by the u.s. 
compet en t authori ty v p rolT io ed other tax adj llS tmcn ts in the 
case did not invol ve in format i on e xchanged by competent 
allthor'i t les pursuant to treaty prov isi ons . We can also 

' revie w (;; ompetent authority negotiations with Canada becaus e 
the Canadian treaty does not c onta in a secrecy clause . 

Our re v iew of competent authority act i ons has been 
extrem~l y 1 f m i ted d ue to our access problem. However , it 
appea rs t hat the number of cases i nvolving unilateral 

' acti ons in rela t ion to the number of cases involving 
negot iations with foreign nations are such that we should 

: be pe ll1tit t ed to review abo ut 40 perc ent to 50 percent 
of t he total actions taken . 

However , those actions which we cannot r eview represen t 
the reason for the existence of the competent author-ity 
funct ion, that is to eliminate double taxat ion of U . S . tax­
payer s by negoti ating wi t h fore i9 11 tax autho r i ties . Thus, 
lie are precluded from reporting on how effec tively I RS is 
performing its competent author:-it y responsibilities and 
develop i ng data needed by Ins management to take corre ctive 
action on probl e ms that may exist. 

; An ind i ca tion that pt'oble ms may e x is t i.B c om.pe te n t 
:I authorityls small ",ro ck l oad i n compar ison with the l a rge 
!- ' 



um be r of section 48 2- type adjustments that are being 
~ade. Accord ing to IRS offic i als, t he competent author ity 
workload should be much greate r based on the number of 
sec t ion 482- type adj~stments recommended bY,international 
examiner s . Th e s e adJustments could result In double 
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taxa t 1 on of the same income by U. s . and foreign tal{ 
authori ties. Thus, we would assume that corporations wou ld 
request U.S. competent authority to negot i ate with the 
forei gn governmen t to eliminate double taxation. This does 
not, however , seem to be happening . Although national sta­
tist ic s a re not available, we found that in the Detroi t 
and Cleveland districts, inte r national e x ami'1e r s recommended 
sect i on 482-type adjustments in 22 of 75 audits of multinational 
corpor ati ons during the IS-month period ending June 30, 1978 . 
Yet I RS statistics show that for the 18- month period ending 
March 31, 1978, a national total of only 29 cases were closed 
as a r esu lt of negotiations. IRS officials said that studies 
to iden tify the reasons for this low workload have never 
been completed . 

We have not yet researc hed in detail the extent to which 
limited access to treaty information would adversely affect 
any work we might do for the Subcommittee on the tal{ haven 
problem . But given the testimony of v arious witnesses at 
your April hearings on the importance of tax treaties to 
enable our Government to identify tax evasion schemes in tax 

,haven c ountries, it appears that we should have access to 
[informati on obtained pu r suant to tax treaties. In addition, 
I given the sta temen t s of Mr. Langer and Mr. Cole to the effect 
· iliat our Government c ould be more aggressive in negotiating 
[tax t r eat ies to secure proper exchanges of in format ion and 
in us ing sanctions to induce countries with Bank Secrecy Laws 
to cooperate with the United States, we believe it appropriate 
iliat the Congress and GAO have access to treaty information 
to independently assess how well the Executive branch has 
used, and plans to use the treaty process as a means to combat 
tax evas ion. 

~ERNATIVES FOR OBTAINING ACCESS 
!2...!REATY INFORf'lATION 

We believe IRS is correct in its interpretation that 
~e Congress' and GAO ' s authority to review returns and 
return information pu r suant to the provision of section 6103 :f the Code does not e x tend to information exchanged by 
~~etent authorit ies pursuant to tax trea t y secrecy clauses . 
~ eref ore, some method for obtaining this tax information 
'\1st be implemen ted i f the Congress and GAO ar-e to carry out 
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Havi ng ~ h e (n t er na l Revenue Service or T ~eas u r y 
conta';'f th ose fO t' c i.gn countrles GAO selects tor 
!re View to obtain permission eu teledse the i a )(, 
information" to us where a t ax t rea t y exists 
between the u.s , and the c(runt~y . 

Hav ing the Departmen t of the Treasury initiate 
s upplementary protocols with each of t he fore ign 
cOIlmtries t o amend the secrecy clause to prov i,de 
the Congres s and G~O access to exchanged tax 
i.nformation, 

Having the Department o f the Treasury amend the 
secrecy clause as eac h treaty c omes up for r e­
newal to permit disclosure o f t ax i nformation to 
the Congress and GAO. 

Amending s ection 7852{d) and section 6103 
su bsections (f)(l ) and (L)(6) to supercede 
t he treaties and provide both the Congress 
~nd GAO acces s to t~eaty inEo~mation. 

Al t.ernatives 2, 3, and 4 hold the pt'omise of being per'-
rnanent solutions to the problem of obtaining t a x treaty 
Informa tion. As such, we believe it is in the best long-term 
intere s t of bot h the Congress and GAO to pursue one of these 
Ihree a lt.ernatives . Alternat ive 4 would permit the Congress y 

l'athe tO 'than the Departmen t of the Tr easury , to control the 
proces s for correct ing the problem, bu tit WOli Id do so to the 
"xcln s t on of the E oce ign parties wh ose i nteres t are involved . 
Ilhvious lyv the Treasury Department would lJe consulted during 
l\ie h~ ql.slative process, particulat"ly since that process could 
I~s ult, i n a law that creates adverse foreign policy repercussions. 

Alte rnative 2, the renegotiation of 11 tax treaties to 
' 111I(~nd U,e secr'ecy clause , would n~qui re subs L:m t ial e f fot' t 
'111d c on s iderable time to comple te . F'i cs t x the Cong ress and 
1;1\0 IrJ ould hav e to persuade Treasury to act . If Treasury agt'eed~ 
\~hile this alter"nati\le would not p rovi de the most timely 

!i""luti on to the problem, it also liVould no t create o tbe rs of 
,I pos s ibly greater maynitude,., 

I Al ternative 1/ amending the sec ce cy clause of t he treaties 
";" the y come up fo r tenewa Lv WOLl ld be a more plc,ac ti cal approac h 

III' the Treasury D(~P dxt me nt In t>IJrSU(", HUldev81: ,! one,:: t"(it.it'ied, 
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t reat i e s tend to remain in e ffect for considerable periods 
of time before they are renewed. Therefore, this method 
could r equire even more time than alternative 2. 

One further problem with alternative 2 or 3 is that 
the c hange would-involve negotiations with foreign govern­
ments. It is not clear whether foreign governments would be 
willing to agree to expand the number of u.s. agencies that 
cou ld have access to treaty information without asking for 
some reciprocal concessions by our Government. The 
Treasury, IRS, and indeed the Congress, may have problems 
letting agencies other than competent authorities in other 
countries have access to U.S. tax information exchanged 
pur s uant to the treaties. Other countries may not have 
disc losure laws that are as stringent as ours. 

Even under alternative 4, the Congress would need 
to consider whether legislation would generate a move by 
foreign governments to open up examination of data exchanged 
purs uant to treaties to more agencies in foreign countries . 
The r e is more likelihood of this problem arising under 
alternative 4 . The Congress would need to evaluate and 
balance the long-term need-ta-know against any objections our 
treaty partners would have with disclosing exchanged tax 
information to the Congress and GAO and the impact of any 
object ions on IRS ' international tax program. 

Alternative 1 may be the most practical way to proceed 
in the short-term . However, no matter which alternative is 
selec ted, IRS officials have expressed to us their concern 
that some foreign countries may object to the release of any 
tax info~mation. Of particular concern to IRS are the United 
Ki ngd om and West Germany. Both have strict internal rules 
rega r ding the secrecy of tax information. Accordingly, 
I be l i eve that it is important to discuss this issue with 
appropriate Treasury Department officials before we de­
cide on a specific alternative for eliminating the access 
probl em. We need to be very aware of Treasury's con­
cerns and the extent to which such concerns are valid 
and c ould result in an adverse effect on Treasury's 
ability to administer the tax laws. 
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We l ook forward to work i ng with you on this issue a nd 

appcecia t e your s upp ort of o ur e ffo r t s . 

Comptroller General 
of the United States 
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