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DIGEST 
 
Request for reimbursement of costs of filing and pursuing a protest is denied where 
the record fails to establish a nexus between the basis of the protest raised by the 
protester and the basis for the agency’s corrective action. 
DECISION 
 
Bhate Environmental Associates, Inc. (Bhate), of Birmingham, Alabama, requests 
that our Office recommend it be reimbursed the reasonable costs of filing and 
pursuing its protest challenging the award of a contract to Plexus Scientific 
Corporation (Plexus), under request for proposals (RFP) No. FA8903-14-R-0002, 
issued by the Department of the Air Force for environmental remediation at Scott Air 
Force Base, Illinois. 
 
We deny the request. 
 
BACKGROUND 
 
The RFP contemplated the award of a fixed-price contract with a period of 
performance of 120 months from the date of contract award.  RFP § L at 1.1  The 

                                            
1 The Air Force used a Bates numbering system for individual tabs in preparing the 
agency report; our citations are to those numbers. 
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RFP stated that award would be made to the best overall offer based on an 
integrated assessment of the following evaluation factors, listed in descending order 
of importance:  (1) technical/technical risk, (2) past performance, and (3) price.  
RFP § M at 1, 2.  The RFP advised that offerors that failed to meet all solicitation 
requirements would be ineligible for award.  RFP § L at 13. 
 
The technical factor consisted of four subfactors.  As relevant here, the most 
important subfactor was technical approach, for which the RFP required offerors to 
meet the minimum performance objective for 29 environmental cleanup sites 
identified in the Statement of Objectives (SOO).  RFP § L at 1, 16; RFP § M at 2.  
For one of these, Site SS028, offerors were required to propose an approach to 
address oil/water separators (OWS) basewide, including OWS #3, #7 and #13, 
which would meet or exceed the minimum performance objective of site closure 
within two years.2  SOO at 44.  As relevant here, site closure signifies that:  (1) the 
Air Force has completed all active management and monitoring at an environmental 
cleanup site, (2) no additional environmental cleanup funds will be expended at the 
site, and (3) the Air Force has obtained regulatory concurrence.  SOO at 114. 
 
The evaluation of the technical factors was to result in a technical rating, reflecting 
the quality of the offeror’s solution, and a technical risk rating.3  RFP § M at 2-3.  As 
relevant to the technical rating, if a proposal was determined to contain one or more 
deficiencies, it would be rated unacceptable and would be ineligible for award.  Id. 
at 3.  The technical risk rating reflected, among other things, whether a proposed 
technical approach had the potential to disrupt the schedule, increase costs, or 
require government monitoring.4  Id.   
 
Six offerors submitted proposals by the RFP closing date.  Legal Memorandum 
at 10.  The Source Selection Authority (SSA), in consultation with the source 
selection evaluation board, identified a deficiency in Bhate’s technical approach for 
Site SS028.  Agency Report (AR), Tab 6, Source Selection Decision, at 1, 7.  As 
relevant here, the source selection decision stated that Bhate’s technical approach 
failed to demonstrate how or whether OWS #7 and OWS #13 would be addressed, 
beyond stating that they would be [deleted].  Id. at 7.  Further, the decision noted 
that [deleted] fails to meet the three elements of site closure.  Id.  For the technical 
approach, the agency assigned Bhate a technical rating of unacceptable.  Id. at 6.  
Bhate’s proposal also received a high technical risk rating, based on a significant 

                                            
2 The minimum performance objective outlined in the SOO was different for each 
site.   
 
3 The available technical ratings--from highest to lowest--were:  blue/outstanding; 
purple/good; green/acceptable; yellow; marginal; red/unacceptable.  RFP § M at 3.   
 
4 Technical risk was rated from low to high.  Id.   
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weakness and other identified weaknesses in its technical approach for sites other 
than SS028.  Id. at 6-7.  The Air Force selected Plexus’s proposal as offering the 
best value.  Id. at 1, 57.  Following the notice of the award and a timely debriefing, 
Bhate protested to our Office.    
 
The protester challenged the evaluation of its technical approach and the agency’s 
best-value determination.  Bhate contended that, in contradiction to the 
performance-based approach contemplated by the RFP, the agency imposed a 
non-performance based requirement to remove OWS #7 and #13 and improperly 
assessed Bhate a deficiency when its approach failed to include the removal.  
Protest at 8-11.  Bhate also argued that it was improper for the agency to assign a 
high technical risk rating for sites other than SS028.  Protest at 15.   
 
In an agency report to our Office, the agency responded that Bhate’s argument 
represented a “fundamental misunderstanding of the agency’s reasons for deeming 
the proposal unacceptable.”  Legal Memorandum at 14.  The agency explained that 
its assessment of the deficiency was reasonable because Bhate’s proposed 
approach of [deleted] failed to achieve site closure, as required by the RFP.  Id. 
at 13.  The agency also asserted that the protester was not an interested party to 
challenge the risk assessment or award decision because its proposal was 
determined to be unacceptable.  Id. at 15.  In its comments on the agency report, 
the protester continued to challenge the grounds raised in the protest.   
 
Fourteen days after the protester filed its comments, the agency determined that it 
was appropriate to take corrective action by amending the solicitation, conducting 
discussions with all offerors, and requesting and evaluating final proposal revisions.  
Our Office dismissed Bhate’s protest as academic, based on the proposed 
corrective action.  The protester’s request for reimbursement of its costs followed 
thereafter.  In its opposition to the protester’s request for costs, the agency asserts 
for the first time that corrective action was taken because the agency determined 
that Site SS028 should not have been included in the solicitation.  Agency 
Opposition to Request at 1.   
 
DISCUSSION 
 
Bhate asks our Office to recommend that it be reimbursed the costs associated with 
filing and pursuing its protest, including reasonable attorneys’ fees.  Protester’s 
Request at 2, 4.  The protester asserts that its protest was clearly meritorious and 
reimbursement is warranted because a reasonable inquiry by the agency would 
have shown that the protester’s argument had merit.  Protester’s Request at 3.  The 
agency contends that the protest was not clearly meritorious because it did not 
assert that Site SS028 should not have been included in and evaluated under the 
solicitation.  Agency Opposition to Request at 1.  As noted above, the agency 
recognized that Site SS028 should not have been included in the solicitation.  Id. 
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When a procuring agency takes corrective action in response to a protest, our 
Office may recommend reimbursement of protest costs, including reasonable 
attorneys’ fees, if, based on the circumstances of the case, we determine that the 
agency unduly delayed taking corrective action in the face of a clearly meritorious 
protest, thereby causing the protester to expend unnecessary time and resources to 
make further use of the protest process in order to obtain relief.  Competition in 
Contracting Act of 1984, 31 U.S.C. § 3554(c)(1)(A) (2012); Bid Protest Regulations, 
4 C.F.R. § 21.8(e).  We will recommend reimbursement only where the agency 
action rendering the protest academic was taken in response to the protest and 
where the agency unduly delayed taking the action in response to a clearly 
meritorious protest.  Talladega Machinery & Supply Co, Inc.--Costs, B-401049.3, 
July 6, 2009, 2009 CPD ¶ 147 at 4; DGR Assoc., Inc.--Costs, B-401791.5, 
Feb 16, 2010, 2010 CPD ¶ 51 at 2-3.  A protest is clearly meritorious where a 
reasonable agency inquiry into the protest allegations would have shown facts 
disclosing the absence of a defensible legal position.  Carney, Inc.--Costs,  
B-408176.13, Feb. 14, 2014, 2014 CPD ¶ 82 at 3.   
 
Our review of the record does not lead us to conclude that the protest was clearly 
meritorious.  The protest focused on the agency’s assessment of a deficiency in 
Bhate’s proposal addressing Site SS028.  The agency report explained that, despite 
the protester’s characterizations otherwise, Bhate’s proposed approach failed to 
meet the RFP requirements for achieving site closure for Site SS028.  Although the 
Air Force later took corrective action because it determined that Site SS028 should 
not have been included in the solicitation, the record fails to establish a nexus 
between the grounds of protest that were raised by Bhate and the agency’s 
corrective action.   
 
The request is denied. 
 
Susan A. Poling 
General Counsel 


	Decision


<<

  /ASCII85EncodePages false

  /AllowTransparency false

  /AutoPositionEPSFiles true

  /AutoRotatePages /PageByPage

  /Binding /Left

  /CalGrayProfile (Dot Gain 20%)

  /CalRGBProfile (sRGB IEC61966-2.1)

  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)

  /sRGBProfile (sRGB IEC61966-2.1)

  /CannotEmbedFontPolicy /Error

  /CompatibilityLevel 1.7

  /CompressObjects /All

  /CompressPages true

  /ConvertImagesToIndexed true

  /PassThroughJPEGImages true

  /CreateJobTicket false

  /DefaultRenderingIntent /Default

  /DetectBlends true

  /DetectCurves 0.1000

  /ColorConversionStrategy /LeaveColorUnchanged

  /DoThumbnails false

  /EmbedAllFonts true

  /EmbedOpenType false

  /ParseICCProfilesInComments true

  /EmbedJobOptions true

  /DSCReportingLevel 0

  /EmitDSCWarnings false

  /EndPage -1

  /ImageMemory 1048576

  /LockDistillerParams true

  /MaxSubsetPct 100

  /Optimize true

  /OPM 1

  /ParseDSCComments true

  /ParseDSCCommentsForDocInfo true

  /PreserveCopyPage true

  /PreserveDICMYKValues true

  /PreserveEPSInfo true

  /PreserveFlatness true

  /PreserveHalftoneInfo false

  /PreserveOPIComments false

  /PreserveOverprintSettings true

  /StartPage 1

  /SubsetFonts true

  /TransferFunctionInfo /Preserve

  /UCRandBGInfo /Preserve

  /UsePrologue false

  /ColorSettingsFile ()

  /AlwaysEmbed [ true

  ]

  /NeverEmbed [ true

  ]

  /AntiAliasColorImages false

  /CropColorImages true

  /ColorImageMinResolution 300

  /ColorImageMinResolutionPolicy /OK

  /DownsampleColorImages true

  /ColorImageDownsampleType /Bicubic

  /ColorImageResolution 300

  /ColorImageDepth -1

  /ColorImageMinDownsampleDepth 1

  /ColorImageDownsampleThreshold 1.50000

  /EncodeColorImages true

  /ColorImageFilter /DCTEncode

  /AutoFilterColorImages true

  /ColorImageAutoFilterStrategy /JPEG

  /ColorACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /ColorImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /JPEG2000ColorACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /JPEG2000ColorImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /AntiAliasGrayImages false

  /CropGrayImages true

  /GrayImageMinResolution 300

  /GrayImageMinResolutionPolicy /OK

  /DownsampleGrayImages true

  /GrayImageDownsampleType /Bicubic

  /GrayImageResolution 300

  /GrayImageDepth -1

  /GrayImageMinDownsampleDepth 2

  /GrayImageDownsampleThreshold 1.50000

  /EncodeGrayImages true

  /GrayImageFilter /DCTEncode

  /AutoFilterGrayImages true

  /GrayImageAutoFilterStrategy /JPEG

  /GrayACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /GrayImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /JPEG2000GrayACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /JPEG2000GrayImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /AntiAliasMonoImages false

  /CropMonoImages true

  /MonoImageMinResolution 1200

  /MonoImageMinResolutionPolicy /OK

  /DownsampleMonoImages true

  /MonoImageDownsampleType /Bicubic

  /MonoImageResolution 1200

  /MonoImageDepth -1

  /MonoImageDownsampleThreshold 1.50000

  /EncodeMonoImages true

  /MonoImageFilter /CCITTFaxEncode

  /MonoImageDict <<

    /K -1

  >>

  /AllowPSXObjects false

  /CheckCompliance [

    /None

  ]

  /PDFX1aCheck false

  /PDFX3Check false

  /PDFXCompliantPDFOnly false

  /PDFXNoTrimBoxError true

  /PDFXTrimBoxToMediaBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXSetBleedBoxToMediaBox true

  /PDFXBleedBoxToTrimBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXOutputIntentProfile (None)

  /PDFXOutputConditionIdentifier ()

  /PDFXOutputCondition ()

  /PDFXRegistryName ()

  /PDFXTrapped /False



  /CreateJDFFile false

  /Description <<



    /BGR <>

    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>

    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>

    /CZE <>

    /DAN <>

    /DEU <>

    /ESP <>

    /ETI <>

    /FRA <>

    /GRE <>



    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)

    /HUN <>

    /ITA <>

    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>

    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>

    /LTH <>

    /LVI <>

    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)

    /NOR <>

    /POL <>

    /PTB <>

    /RUM <>

    /RUS <>

    /SKY <>

    /SLV <>

    /SUO <>

    /SVE <>

    /TUR <>

    /UKR <>

    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)

  >>

  /Namespace [

    (Adobe)

    (Common)

    (1.0)

  ]

  /OtherNamespaces [

    <<

      /AsReaderSpreads false

      /CropImagesToFrames true

      /ErrorControl /WarnAndContinue

      /FlattenerIgnoreSpreadOverrides false

      /IncludeGuidesGrids false

      /IncludeNonPrinting false

      /IncludeSlug false

      /Namespace [

        (Adobe)

        (InDesign)

        (4.0)

      ]

      /OmitPlacedBitmaps false

      /OmitPlacedEPS false

      /OmitPlacedPDF false

      /SimulateOverprint /Legacy

    >>

    <<

      /AddBleedMarks false

      /AddColorBars false

      /AddCropMarks false

      /AddPageInfo false

      /AddRegMarks false

      /ConvertColors /ConvertToCMYK

      /DestinationProfileName ()

      /DestinationProfileSelector /DocumentCMYK

      /Downsample16BitImages true

      /FlattenerPreset <<

        /PresetSelector /MediumResolution

      >>

      /FormElements false

      /GenerateStructure false

      /IncludeBookmarks false

      /IncludeHyperlinks false

      /IncludeInteractive false

      /IncludeLayers false

      /IncludeProfiles false

      /MultimediaHandling /UseObjectSettings

      /Namespace [

        (Adobe)

        (CreativeSuite)

        (2.0)

      ]

      /PDFXOutputIntentProfileSelector /DocumentCMYK

      /PreserveEditing true

      /UntaggedCMYKHandling /LeaveUntagged

      /UntaggedRGBHandling /UseDocumentProfile

      /UseDocumentBleed false

    >>

  ]

>> setdistillerparams

<<

  /HWResolution [2400 2400]

  /PageSize [612.000 792.000]

>> setpagedevice



