
















































































them to in possibly getting to the second low bidder. . .. we were proceeding
towards (stopping short of saying we were) a default of [Appellant].

Respondent Hearing exh. 96. The Director of Project Management also stated, in an
email to the COTR on July 1, 2005 on this same subject, that the contracting officer:

is still leaning towards a T4D but feels we are not there yet. I asked about timing (she
is aware that we are under the gun here) and she cautioned that we are at least a
couple of months out (best case) from being able to award a contract to the 2nd low.
This does not include time if [Appellant] were to protest the T4D in wrapping up legal
issues.

I know that when we talked on this a couple of weeks ago, you were optimistic that
there would be quick resolution on this matter.... it does not appear that this will be
the case, especially with [Appellant] apparently not being eager to let go.

R4, Tab 41, at 000760.

These emails evidence that at least some Respondent representatives were concerned
with Appellant's performance under the contract and wanted strict compliance of the
contract terms with regard to submittals, and tend to show that Respondent recognized
that it could not terminate Appellant's contract for default for insubstantial reasons. See
Tr. 3/7 at 541. In this regard, Appellant's contract was not terminated for default for its
general failure to timely submit submittals, but the termination was based on the more
significant failure to submit a revised staging plan in accordance with Respondent's
directions, which was necessary to mobilize and commence construction. In fact, the
termination for default occurred more than 5 months after these emails were sent. We
find that these emails do not meet Appellant's burden of showing that the ultimate
termination of the contract for default was motivated by improper motives or was in bad
faith. 37 See Mega Constr. Co., Inc., supra, 29 Fed. Cl. at 421

Another prong of Appellant's bad faith argument is its allegation that Respondent
repeatedly refused to cooperate with Appellant in developing a workable staging plan

37 Appellant also cites to the testimony of the Respondent's Director of Project
Management that the point of getting the first cure notice out was to put Respondent in
the position of proceeding to award to the second low offeror, Whiting-Turner, and that
he maintained this belief to the end of the contract. Tr. 3/7 at 544-45. This witness also
testified "[t]ime was ticking and there was very little progress" by Appellant under the
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that addressed Appellant's safety and practical concerns, and failed to show Appellant
the additional staging area so that Appellant could revise and resubmit its staging plan.
These allegations are discussed in detail above and were found to be not supported by
the record. Each of Appellant's concerns was investigated in good faith and Respondent
repeatedly offered to provide additional staging area if Appellant's project manager
would walk the site, an offer that Appellant always declined. Moreover, the crux of the
dispute here was that Appellant's desire for more room for construction activities in New
Jersey Avenue than would be allowed by the LOD limitation on staging and construction
imposed by Respondent. However, for the reasons stated above, the agency was not
required to provide this space,38 and there is no showing in the record that the agency's
actions here were made in bad faith or were simply motivated by a desire to terminate
Appellant's contract in order to make award to Whiting-Turner.

In sum, Respondent has met its burden of showing that Appellant was in anticipatory
repudiation of the contract that justified terminating the contract for default and
Appellant has not met its burden of showing that the non-performance was excused.
Therefore, we find the termination for default was proper and deny Appellant's appeal of
Count!.

Count III, Delay:

Appellant claims $76,211.00 and a time extension of 71 days based on Respondent's
alleged unreasonable delay of the project for failing to approve a staging plan submitted
by Appellant under the contract. However, as discussed above, Respondent had a
reasonable basis for not approving Appellant's staging plan. Thus, this claim is denied.
Appellant's request for an equitable adjustment of $458,597 and a 156-day extension,
based on Respondent's directive to confine all construction and staging activities within
the LOD, is also denied because Appellant did not perform any part of this work prior to
its termination for default. Thus, we deny Appellant's appeal of Count III.

Count II, Mistake in Proposal

Appellant asserted that it made a mistake in its proposed CLIN 0001 price based on a
mistake in a subcontractor's quote and that it is entitled to recover $487,800 because it
would be "unconscionable to hold [Appellant] to the price as awarded." R4, Tab 73,
at 000866. Prior to the hearing, Respondent submitted a request for summary judgment
to deny Respondent's mistake claim and Appellant filed a counter-motion for summary
judgment asserting that its mistake claim should be allowed. We granted Respondent's
motion for summary judgment and denied Appellant's mistake claim for the reasons
stated herein.39
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Summary judgment is appropriate where no material facts are genuinely in dispute and
the moving party is entitled to judgment as a matter of law. Mingus Constructors, Inc. v.
United States, 812 F.2d 1387, 1390 (Fed. Cir. 1987). A material fact is one that may affect
the outcome of the case. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). Any
inferences must be drawn in favor of the party opposing summary judgment. Hughes
Aircraft Co., ASBCA No. 30144, 90-2 BCA ~ 22,847 at 114,759 (1990). In deciding a
motion for summary judgment, we are not to resolve factual disputes, but to ascertain
whether material disputes of fact are present. General Dynamics Corp., ASBCA
Nos. 32660, 32661, 89-2 BCA ~ 21,851 at 109,931-32 (1989). However, the party opposing
summary judgment must show an evidentiary conflict on the record; mere denials or
conclusory statements are not sufficient. Pure Gold, Inc. V. Syntex (U.S.A.), Inc.,
739 F.2d 624,626-27 (Fed. Cir. 1984).

CLIN 0001 represented the basic contract work The CLIN 0001 prices submitted by the
offerors in response to the RFP were:

CLIN 001
Montage: $3,584087

Whiting Turner: $3,786,500
Company A: $4,060,000
CompanyB: $4,412,000
CompanyC: $4,522,000
CompanyD: $5,099,099

R4, Tab 25, at 00109. The government estimate for CLIN 0001 was $4,740,337.
Id. at 00107.

As detailed above, the contract specialist found numerous discrepancies in Appellant's
original hand-written price schedule, including white-outs and illegibility. After these
matters were corrected, the contract specialist reviewed the CLIN prices and determined
that there was an apparent mistake in the CLIN 0007 price because it appeared that
Appellant's proposed price for this CLIN was not on a per foot basis as required. R4,
Tab 19, at 000083. CLIN 0007 was one of the options for which prices were solicited by
the RFP. This CLIN requested unit price per cubic foot for removing and disposing of
possible former tower crane concrete foundation during excavation. R4, Tab 13,
Appellant's Original Price Schedule, at 00062. Appellant's original proposal reflected a
CLIN 0007 price of $6,409. Id. On April 5, 2005, the contract specialist advised Appellant
of the apparent mistake in the CLIN 007 price and that there was a mathematical error in
the combined CLIN prices in the contract specialist re(lue'StE~d
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Four months later, on September 13, 2005, Appellant first advised Respondent of its
assertion that it had made a mistake in its proposed CUN 0001 price and requested an
equitable adjustment to the contract in the amount of $487,800. According to Appellant,
the mistake occurred because one of its clerks failed to fully capture an intended
subcontractor price in developing its bid. The subcontractor's price should have been
$542,000. Instead, Appellant misplaced a comma and used a price of $54,200 in
calculating Appellant's total bid price. Appellant stated that it was entitled to the
equitable adjustment because it would be "unconscionable to hold [Appellant] to the
price as awarded." R4, Tab 73, at 000865-66. Respondent issued a final decision denying
that request on December 15, 2005. R4, Tab 110, at 001087-89.

In its complaint, Appellant argued

Because Montage's bid was $1.2 million lower than the government's estimate, the
AOC had reason to believe that the bid mistakenly omitted items that should have
been included in the price. The AOC also had a duty to inquire of Montage to review
its base contract (CUN 001) bid and to verify that it was accurate. The AOC did not
ask Montage to verify its base contract bid, but only to verify a trivial unit price for
removing a piece of concrete crane base that had been used on a previous contract
(CUN 007).

Montage made a clerical error in preparing its bid by dropping a "0" from the estimate
received from its stone subcontractor. As a result, Montage's bid was mistakenly low
by $487,800.

Montage is entitled either to correct its clerical error to include the correct stone
estimate of $542,000 in lieu of $54,200, or to rescind the contract and obtain
restitution.

Second Revised Complaint at 18-19.

As an initial matter, we note that Appellant first advised Respondent of this mistake on
September 13, 2005. In support of its motion for summary judgment, Respondent
advised, and provided evidence that showed, that Appellant had become aware of this
mistake in June 2005, and thus subcontracted with another stone subcontractor for the
performance of this contract (perhaps prior to the issuance of the notice to proceed
under the contract), but Appellant did not assert its mistake claim to Respondent at that
time. Respondent's Motion for Summary Judgment (Jan. 7,2008) at 14; attach,
Deposition of Appellant's Project Manager (Oct. 26, 2007), at 248-51,253-54; R4B, Tab 1,
Replacement Stone Subcontractor's Proposal 8,2005), at 0001-03; Tab 2,
J:\e]plaCernerlt Stone Subcontract 9,2005), at 0004-09. APl::>ellant
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87-3 BCA, 20137 at 101,935 (1987). Thus, the record shows that Appellant's mistake
claim, which, if corrected, would have caused Appellant's low-priced proposal to be no
longer low, was evidently known to Appellant close to the beginning of this contract.
However, the claim was only submitted to Respondent 4 months after award at the time
when the agency made it clear that Appellant's staging plan, which violated Respondent's
directions on the subject, would not be accepted. Under the circumstances, we believe
that Appellant may have breached its obligation of good faith and fair dealing in failing to
promptly advance the mistake claim, particularly where, as here, the government had no
reasonable basis for believing that Appellant's proposal contained such a mistake.

In any case, however, Appellant has not shown that its mistake claim should be allowed.
In McClure Elec. Constructors, Inc. v. Dalton, 132 F.3d 709 (Fed. Cir. 1997), the Court of
Appeals for the Federal Circuit set forth the elements of proof necessary to establish a
unilateral mistake in the context of a government contract:

The contractor must show by clear and convincing evidence that:

1. a mistake in fact occurred prior to contract award;
2. the mistake was a clear-cut, clerical or mathematical error or a misreading

of the specifications and not a judgmental error;
3. prior to the award the Government knew, or should have known, that a

mistake had been made and, therefore, should have requested bid
verification;

4. the Government did not request bid verification or its request for bid verification
was inadequate; and

5. proof of the intended bid is established.

Id. at 711.

There is clear and convincing evidence in the record that Appellant's mistake was
pre-award and clerical in nature as well as the amount of Appellant's intended bid on
CLIN 0001. This evidence includes price quotes to Appellant from the stone
subcontractor dated March 22, 2005 and May 10, 2005 reflecting that the subcontractor
left a zero off its quoted price, so that the quote read "$542,00" rather than "$542,000,"
and Appellant's bid calculation sheet, where its total CLIN 0001 price was calculated,
reflected the stone subcontractor quote as "$54,200." R4, Tab 73, at 000877; Tab 110,
at 001088.

However, drawing all inferences in Appellant's favor, the evidence did not demonstrate
that Respondent had actual or constructive knowledge of the mistake in Appellant's
CLIN 0001 We note

Appellant's
calculation sheet.



require it to verify the offered price, is whether a reasonable person, knowing all the
facts and circumstances, would have suspected a mistake. Chernick v. United States,
372 F.2d 492,496 (Ct. Cl. 1967). Here, the fact that Appellant's CLIN 0001 price of
$3,584,087 was 24.4 percent lower than the government estimate of $4,740,337 provided
no basis to find constructive knowledge of the mistake, given that the CLIN 0001 prices
from five of the six offerors--all of whom were experienced construction contractors­
were lower than the government estimate. See Hankins Constr. Co., 838 F.2d 1194,1196
(Fed. Cir. 1988) (disparity between low bid and government estimate did not put agency
on notice of possible mistake, where low bid was clustered with many of the other bids);
Sanders-Midwest, Inc., 15 Cl. Ct. 345, 351-52 (1988) (fact that bid was $2 million less than
government estimate did not put did not put agency on notice of possible mistake where
seven bids were within $500,000 oflow bid); Lord & Sons Constr. Inc., ASBCA No. 47050,
97-2 BCA ~ 29,264 at 145,595-98 (1997) (24-percent disparity between low bid and
government estimate did not put agency on notice of probable mistake, where 10 of the
11 other bids were below government estimate). The record here shows a fairly close
distribution of proposed prices below the government estimate, with Appellant's CLIN
0001 price being only 5.3 percent less than the second low offered price and 11.7 percent
less than the third low offered price. This is plainly insufficient to impute notice of a
possible mistake in Appellant's bid to Respondent, so as to have obligated Respondent to
seek verification of Appellant's CLIN 0001 price.40

Because Appellant has failed to establish any genuine issue of material fact that
Respondent had constructive knowledge of the unilateral mistake in Appellant's
CLIN 0001 price, we denied Appellant's mistake claims and found that Respondent was
entitled to summary judgment on Count II of Appellant's appea1.41

40 While the contract specialist did not specifically ask Appellant to verify the CLIN 001
prices, she did ask Appellant to verify the total price for the combined CLINs. A
thorough review by Appellant of the total amounts for the combination CLINs could and
probably should have included a review of CLIN 001 price, which would have alerted
Appellant to its mistake.
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Consequently, these appeals are denied.

Kenneth E.Patton
Presiding Member
Contract Appeals Board of
The House Office Building Commission
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~ShirleyA. Qgpes I /
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